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J08SPH  Curtis,  Trustee  &;c.,  vi.  Lugretia  Smith  and  Ed- 
ward Collins,  impleaded  with  Haskell  G.  Smith. 

Where  a  eetim  que  inui  resided  in  this  State,  and  the  original  tnxstee,  although 
he  died  in  Connecticnt,  resided  in  this  State  when  he  was  appointed,  had  the 
tnut  fond  here,  at  the  time,  and  partly  executed  the  trust  here ;  and  the 
eetttd  que  trutt  was  an  infant  and  needed  the  fiind  for  his  support ;  it  was 
held  that,  under  these  circumstances,  the  power  of  the  court  to  appoint  a 
new  trustee  within  its  own  territorial  jurisdiction  Could  not  be  doubted. 

Seldf  aleoy  that  the  Supreme  Court  was  not  divested  of  Jurisdiction  by  the 
remoTal  of  the  former  trustee  from  the  State,  although  he  took  the  fund 
with  him ;  the  eeitui  que  iruri  continuing  to  reside  here. 

Although,  under  some  circumstances,  the  removal  of  a  trustee  from  the  State 
will  authorize  the  court  to  displace  him,  and  appoint  a  new  trustee,  and  it 
may  be  necessary  for  the  new  trustee  to  be  re-appointed  in  the  foreign  State 
and  to  become  one  there,  to  reach  the  ftmd ;  yet  these  considerations  are 
aside  fh>m  the  question  of  Jurisdiction,  and  they  cannot  be  urged  by  a  party 
having  no  interest  in  the  fiind. 

The  &ctB  that  a  trustee  was  appointed  on  petition  merely,  and  not  by  bill ; 
that  the  eetUti  que  trust  was  not  a  party  to  the  proceeding ;  and  that  other 
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persons,  contiDgently  interested  in  the  trust  fund  were  not  made  parties,  are 
mere  irreyolarities,  at  the  most,  and  do  not  touch  the  validity  of  the  appoint- 
ment; and  the  objections  cannot  be  set  up  by  persons  not  appearing  to  have 
any  interest  in  the  trust  Amd,  but  only  tUdminff  an  interest,  the  nature  of 
which  is  not  shown. 

The  statute  devolTing  a  trust  upon  the  court,  on  the  death  of  a  surriring  trus- 
tee, and  authorizing  the  appointment  of  a  new  trustee,  (1  J2.  8,  780,  ^  68,) 
applies  to  a  trust  of  personal  as  well  as  real  estate. 

The  cases  of  3fmn  v.  raugkim,  (8  JT^ct,  846 ;)  JToim  t.  Oott,  (24  Wmd,  641,)  and 
Savant  ▼.  Burnhmn,  (17  JV.  T.  561,)  commented  on,  and  distinguished. 

DEMURRER  to  complaint  The  complaint  sets  forth 
the  death,  on  8th  of  June,  1860,  of  Alida  M.  Benson, 
probate  of  her  will  in  Cook  county,  Illinois — her  place  of 
residence — August  7, 1860 ;  its  probate  in  Monroe  county, 
December  4,  186!^.  That  one  Kelson  Collins  was  ap- 
pointed trustee  for  Homer  Collins,  an  infant,  and  his  son, 
as  to  certain  personal  property  which  came  to  his  posses- 
sion while  a  resident  of  this  State ;  that  he  died  in  the 
West  Indies,  January  18,  1861,  leaving  no  appointment  as 
authorized  under  the  will,  affecting  the  trust  property. 
That  the  infant,  Homer  Collins,  has  always  resided  in  this 
State,  and  under  the  petition  of  Robert  Braithwaite  his 
general  guardian,  one  Cicero  Collins,  April  23d,  1861,  was 
appointed  by  this  court  trustee  under  said  will.  That 
such  substituted  trustee  afterwards  removed  from  this 
State,  and  died  in  Connecticut  in  1866,  having  in  his  pos- 
session there  the  personal  property  held  in  trust ;  that  on 
the  12th  January,  1865,  he  stated  upon  the  face  of  his 
books  relating  to  the  trust  estate,  $4745,  as  funds  then  in 
hand,  belonging  to  the  infant.  That  in  February,  1868, 
the  plaintiff  was  appointed  a  trustee  by  this  court,  on 
petition  of  the  said  general  guardian,  to  execute  the  trusts, 
solely  as  to  said  infant's  interest. 

That  the  defendant  Haskell  G.  Smith  is  the  adminis- 
trator in  Connecticut  of  the  deceased  trustee,  Cicero  Col- 
lins, and  claims  to  hold,  as  such,  the  trust  fund. 

That  the  defendants  Lucretia  Smith  and  Edward  Collins 
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claim  to  have  contingent  remainders  and  interests  in  the 
trust  fand.  The  plaintiff  asks,  as  trustee  for  Homer  Col- 
lins, to  recover  the  fund,  and  for  an  enlargement  of  his 
powers  as  trustee,  if  necessary  to  afiect  any  contingent  in- 
terest which  may  be  claimed. 

The  defendants  Lucretia  Smith  and  Edward  Collins  de- 
murred upon  these  grounds :  1st.  This  court  has  no  juris- 
diction of  the  subject  of  the  action.  2d.  The  plaintiff  has 
not  legal  capacity  to  sue.  3d.  The  complaint  does  not 
state  fiBu^ts  sufficient  to  constitute  a  cause  of  action. 

The  cause  was  tried  upon  this  issue  of  law. 

Henry  B.  Sdden^  for  the  defendants  Smith  and  Collins. 

Jame%  G.  Cochrane  and  De  L,  Crittenden^  for  the  plaintiff'. 

Jambs  C.  Smith,  J.  It  is  insisted  by  counsel  in  support 
of  the  demurrer,  that  the  court  has  noft  jurisdiction  of  the 
subject  matter  of  the  action.  The  claim  is  put  upon  the 
ground  that  the  trust  fund  is  in  the  State  of  Connecticut, 
all  the  defendants  reside  there,  and  on  the  death  of  the 
former  trustee,  in  that  State,  the  title  to  the  trust  fund 
which  was  then  in  his  possession  passed  to  his  personal 
representatives,  according  to  the  rule  of  the  common  law, 
which  it  is  to  be  presumed  was  then  in  force  in  that  State, 
there  being  no  averment  to  the  contrary,  in  the  complaint 
Or,  in  other  words,  the  property  is  now  in  the  hands  of  a 
trustee  in  a  foreign  State,  duly  appointed  by  law,  and  this 
court  has  no  authority  to  appoint  another  trustee,  or  to 
compel  the  present  trustee  to  deliver  up  the  fund.  But 
the  principal  cestui  que  truzt  resides  in  this  State ;  the  trus- 
tee who  died  in  Connecticut,  resided  in  this  State  when  he 
was  appointed ;  he  had  the  trust  fund  here,  at  the  time, 
and  he  partly  executed  the  trust  here.  The  cestui  que  truet 
is  an  infant,  and  needs  the  fund  for  his  support  Under 
these  circumstances  the  power  of  this  court  to  appoint  a 
new  trustee  within  its  own  territorial  jurisdiction  cannot 
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be  doubted.  This  court  was  not  divested  of  jurisdiction 
by  the  removal  of  the  trustee  from  the  State,  although  he 
took  the  fund  with  Uim,  the  cestui  que  trust  continuing  to 
reside  here.  Under  some  circumstances  the  removal  of  a 
trustee  from  the  State  will  authorize  the  court  to  displace 
him,  and  appoint  a  new  trustee.  It  may  be  necessary  for 
the  new  trustee  to  be  re-appointed,  in  the  foreign  State, 
and  to  become  one  there,  to  reach  the  fund ;  but  those 
considerations  are  aside  from  the  question  of  jurisdiction, 
and  they  cannot  be  urged  by  a  party  having  no  interest  in 
the  fund.  In  the  present  case,  Haskell  Q.  Smith,  who  is 
the  administrator  in  Connecticut  of  Cicero  Collins,  the 
former  trustee,  does  not  demur.  On  the  contrary,  it  is 
alleged  in  the  complaint,  that  he  is  desirous  of  paying 
over  the  fund  in  his  hands  to  the  person  properly  author- 
ized to  receive  it.  It  does  not  appear  from  the  complaint, 
that  the  parties  demurring  have  any  r5al  interest  in  the 
trust  property.  No  relief  is  asked  against  them.  They 
are  made  parties  simply  because  they  claim  an  interest 
What  is  the  nature  of  their  claim,  does  not  appear.  If 
they  have  any  substantial  interest,  they  should  set  it  up 
by  answer,  and  then  they  may  be  in  a  position  to  urge, 
at  the  hearing,  the  considerations  above  suggested.  At 
present,  the  only  light  in  which  they  can  be  regarded  is 
that  of  parties  asserting  a  claim  which  has  no  foundation 
in  fact  or  law,  but  the  bare  assertion  of  which  renders  it 
proper  that  the  plaintiff  should  make  them  parties,  for  the 
purpose  of  silencing  their  claim. 

It  is  also  urged  by  the  demurring  parties,  that  the  ap- 
pointment of  the  plaintiff  as  trustee  was  void,  for  several 
reasons,  among  which  are  the  following:  That  he  was  ap- 
pointed on  petition  merely,  and  not  by  bill ;  that  the  cestui 
que  tnist  w&a  not  a  party  to  the  proceeding;  and  that  the 
other  persons  contingently  interested  in  the  fund  were  not 
made  parties.  It  is  a  sufficient  answer  to  these  several 
points,  to  say  that  they  are  mere  irregularities,  at  the  most, 
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and  do  not  touch  the  validity  of  the  appointment  Another 
answer  is,  that  the  demurring  parties  are  not  in  a  position 
to  set  them  up,  for  the  reasons  already  stated. 

There  are,  however,  two  other  points  urged  by  the  de- 
fendants' counsel,  which  go  to  the  validity  of  the  appoint- 
ment, and  which  deserve  a  more  particular  consideration. 
The  first  is,  that  the  statute  devolving  a  trust  upon  the 
court,  on  the  de^h  of  a  surviving  trustee,  and  authorizing 
the  appointment  of  a  new  trustee,  is  not  applicable  to  a 
trust  of  personal  property  only,  which  is  the  nature  of  the 
trust  in  the  present  case.  (1  22.  S.  730,  §  68.)  It  is  said 
the  Court  of  Appeals  has  so  decided,  and  the  case  of 
Bunn  V.  Vaughan,  (3  Ket/es^  345,)  is  cited.  The  report 
of  that  case  is  very  meagre.  No  statement  of  facts  is 
given,  and  there  is  no  evidence  that  the  point  now  under 
consideration  was  before  the  court  The  only  authorities 
cited  by  the  member  of  the  court  who  wrote  the  opinion, 
are  Kane  v.  Gottj  (24  Wend.  641,)  and  Savage  v.  Burnham, 
(17  N.  T.  561.)  In  the  first  of  these  cases,  the  question 
was  whether  certain  trusts  and  limitations  of  personal 
property  were  valid,  and  it  was  held  that  the  doctrine  of 
trusts  and  limitations  of  real  estate  had  nothing  to  do  with 
it,  further  than  the  Revised  Statutes  may  have  expressly 
brought  personal  property  to  the  same  footing.  The  ques- 
tion whether  section  68,  above  cited,  applied  to  trusts  of 
personal  property  did  not  arise,  and  was  not  considered. 
Savage  v.  Bumham  reiterates  the  same  general  doctrine. 
Within  the  rule  laid  down  by  these  cases,  section  68,  above, 
applies  to  trusts  of  personal  estate,  for  they  are  included 
in  its  provisions,  by  proper  construction,  if  not  in  express 
terms.  The  language  is :  "  Upon  the  death  of  a  surviving 
trustee  of  an  express  trust,  the  trust  estate  shall  not  de- 
scend to  his  heirs,  nor  pan  to  Mb  personal  representatives,"  &c. 

These  words  are  aptly  used  to  embrace  as  well  personal 
estates  which  pass  to  the  executor  or  administrator,  as  real 
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estates  which  go  to  the  heir;  and  unless  such  is  their 
effect,  the  words  italicized  have  no  ntieaning. 

The  other  ground  on  which  it  is  insisted  the  appoint- 
ment is  void,  is,  that  it  only  purports  to  clothe  the  trustee 
with  part  of  the  powers,  and  to  charge  him  with  part  of 
the  duties,  which  the  due  execution  of  the  trust  requires. 
The  will  creates  a  trust  primarily  in  favor  of  Homer  Col- 
lins, and  contingently  in  favor  of  others.  The  appoint- 
ment authorizes  the  trustee  to  execute  the  trusts,  so  far  as 
they  relate  to  the  said  Homer  Collins.  It  is  true,  the  trust 
cannot  be  divided.  There  cannot  be  at  the  same  time  two 
independent  trustees,  each  equally  entitled  to  the  pos- 
session of  the  trust  fund.  But  upon  the  facts  stated  in 
the  complaint,  the  entire  beneficial  estate  is  now  vested  in 
Homer  Collins.  He  is  the  sole  oeituiqi^  trusty  and  the 
appointment  in  its  present  form  covers  the  entire  trust,  and 
entitles  the  trustee  to  the  whole  fund.  The  trust  is  created 
by  will,  and  consists  of  a  bequest  to  Nelson  Collins,  the 
father  of  Homer,  as  trustee,  first  for  the  use  and  benefit 
of  Homer,  during  his  minority,  and  on  his  attaining  the 
age  of  twenty-one  years,  to  go  to  him  absolutely ;  second, 
in  case  he  shall  die  during  minority,  leaving  a  brother  or 
sister,  child  of  said  Nelson,  the  residue  to  go  to  them;  and 
third,  in  case  he  and  such  brother  or  sister  shall  die  during 
minority,  the  residue  to  go  to  such  persons  as  Nelson  shall 
appoint  by  will,  and  in  default  of  such  appointment,  to 
the  heirs  of  Nelson  Collins.  Nelson  died  in  1861,  intes- 
tate, without  having  made  any  appointment,  as  provided 
by  the  bequest.  Homer  is  his  only  surviving  child.  Thus 
Homer  is  entitled  not  only  to  a  present  estate  for  his  life, 
under  the  will,  but  also  to  the  contingent  remainder  as 
the  sole  heir  of  Nelson  Collins ;  and  the  two  estates  having 
been  united  in  the  same  person,  on  the  death  of  Nelson 
Collins,  the  latter  estate  was  then  extinguished.  [In  the 
matter  of  Dehay^  4  Paige^  403.) 
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The  demurrer  is  overraled,  with  leave  to  the  de- 
fendaDts  to  answer  in  twenty  days,  on  payment  of  costs  of 
demurrer. 

[MoRBOB  Spbcial  Tbbk,  December  26,  1870.    Jmmt  0.  SmUh,  Jostioe.] 


XTpdiks  vs.  Abel. 

In  an  acUon  by  a  purchaaer,  against  the  rendor,  to  xecorer  damages  for  flmnd- 
nlent  representations  of  the  latter,  upon  a  sale  and  purchase  of  land,  the 
evidence  showed  that  during  the  negotiations  the  plaintiff  informed  the  de- 
fendant that  he  would  not  purchase  lands  held  under  a  tax  title ;  and  that 
the  defendant  represented  that  he  "  had  good  title,  and  the  best  kind  of 
title"  to  the  lands  in  question ;  that  they  had  been  selected  as  choice  lands, 
many  years  before,  by. one  who  had  great  opportunities  of  locating  choice 
lands,  and  that  such  person  bad  conveyed  some  of  the  lands  so  selected  by 
him,  to  his  brother,  and  the  latter  had  conveyed  them  to  the  defendant. 
The  fiilsity  of  the  representations  was  clearly  proved,  and  the  Judge  charged 
the  jury  that  there,  was  no  dispute  that  the  lands  were  held  by  the  defend- 

•  ant  under  tax  titles ;  and  that  if  the  defendant  made  the  representations 
proved,  knowing  that  the  title  was  a  tax  title,  it  would  be  a  fraud.  SOd  that 
the  charge  was  correct ;  and  that  a  verdict  having  been  rendered  for  the 
plaintiff,  in  accordance  with  it,  and  upon  the  weight  of  evidence,  a  new  trial 
was  improperly  granted. 

Words  used  by  a  vendor,  during  a  negotiation  for  the  sale  of  land,  respecting 
the  tiUe,  and  susceptible  of  sustaining  a  separate  allegation  of  fraud,  in  the  * 
complaint,  but  not  inserted  therein,  may  be  used  as  evidence  to  sustain  the 
allegations  that  are  contained  in  the  compldnt,  if  employed  during  the  same 
conversation  with  the  latter  allegations,  and  incapable  of  separation  from 
them. 

Evidence  of  representations  made  by  the  vendor,  equivalent  to  those  charged 
in  the  complaint,  may  be  received.  Proving  those  not  alleged  is  only 
proving  the  animut  of  those  that  are  alleged. 

If  there  is  any  foundation  Ibr  the  objection  that  a  recovery  has  been  had  upon 
grounds  not  alleged  in  the  complaint,  it  should  be  made  in  season.  After 
judgment,  it  is  too  late  for  the  unsuccessful  party  to  avail  himself  of  it 

Under  the  system  of  practice  established  by  the  Code,  in  order  to  entitle  a 
defendant  to  a  new  trial,  on  the  ground  that  the  plaintiff  has  not  proved  the 
case  made  by  his  complaint^  it  must  appear  that  the  cause  of  action  Is  un- 
proved in  its  eptire  scope. 
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THIS  is  an  appeal  from  an  order  made  by  the  judge 
before  whom  the  action  was  tried,  granting  a  new  trial 
upon  a  case  and  exceptions.  The  motion  was  made,  also,  * 
upon  the  ground  of  surprise  and  newly  discovered  evi- 
dence. The  action  was  for  fraud  charged  to  have  been 
committed  by  the  defendant,  upon  the  plaintiff,  in  the 
sale  to  the  latter,  of  lands  in  the  State  of  Michigan. 

The  allegations  of  fraud  were,  in  substance,  that  the 
defendant  represented  that  he  had  a  good  title,  and  the 
best  kind  of  title  to  said  lands.  That  said  lands  had  been 
located  some  thirty  years  ago,  by  one  "  Tift"  Jerome,  who 
had  great  opportunities  for  locating  choice  lands.  That 
said  Tift  Jerome  had  conveyed  to  his  brother  James 
Jerome,  and  the  latter  had  conveyed  them  to  the  defend- 
ant That  all  these  representations,  made  by  the  defend- 
ant, were  false,  and  known  by  the  defendant  to  be  false, 
when  made,  and  were  made  with  intent  to  deceive.  That 
the  plaintiff,  relying  upon  these  representations  as  true, 
was  induced  to  enter  into  an  agreement  to  purchase  an 
undivided  half  of  1000  acres  of  such  lands,  and  had  paid 
about  52000  thereon. 

There  were  other  allegations  of  fraud  and  of  represent- 
ations as  to  the  value  of  the  lands,  &c.,  not  necessary  to 
be  stated.  The  contract  was  admitted,  and  the  payments, 
but  all  the  allegations  of  fraud  denied.  The  action  was 
tried  at  the  Tompkins  circuit,  in  January  1868,  and  a  ver- 
dict rendered  for  the  plaintiff,  for  the  consideration  money 
and  interest,  $2302.89,  and  judgment  entered  thereon; 
and  in  March  1869,  at  a  special  term,  before  the  same 
judge,  an  order  was  made  granting  a  new  trial,  costs  to 
abide  the  event.  All  the  facts  material  to  be  stated  ap- 
pear in  the  opinion. 

Been  &  Howard^  for  the  plaintiff. 

Ferris  &  Dowe^  for  the  defendant. 
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By  the  Court,  Potter,  J.  As  it  appears  from  the  opinion 
of  the  learned  judge,  the  motion  for  a  new  trial  was 
granted,  not  upon  the  ground  of  surprise  or  newly  dis- 
covered evidence,  but  upon  the  error  of  the  court  in 
refusing  to  nonsuit  on  the  trial.  The  learned  judge  was 
clearly  right  in  not  granting  the  order  upon  the  first  men- 
tioned ground,  and  that  point  is  not  now  before  us.  This 
narrows  the  review  in  the  case  to  the  question  whether 
the  judge  correctly  or  incorrectly  refused  to  nonsuit,  on 
the  trial. 

In  the  charge  of  the  learned  judge  to  the  jury,  but  two 
points  were  presented  to  them.  1st.  Whether  the  defend- 
ant fraudulently  represented  the  title  which  he  held  to  the 
lands.  2d.  Whether  the  plaintiff,  after  discovering  the 
fraud,  repudiated  the  contract  with  reasonable  promptness, 
dpon  both  these  points  the  charge  was  clear,  and  is  with- 
out exception  upon  either  side. 

Upon  this  review  we  are  to  assume  that  the  judge  cor* 
rectly  laid  down  the  law.  There  is  but  one  point  in  the 
case  left  to  be  examined,  and  that  is,  the  exception  taken 
upon  the  motion  to  nonsuit ;  and  this  is  important,  be- 
cause it  is  upon  the  supposed  error  committed  by  the 
judge  upon  this  motion  to  nonsuit  that  a  new  trial  was 
ordered.  When  the  plaintiff  rested,  the  defendant  moved 
for  a  nonsuit,  on  the  ground  that  the  plaintiff,  by  his  evi- 
dence on  commission,  showed  a  good  title  in  the  defend- 
ant The  judge  said:  *'I  am  inclined  to  think  the  case 
should  go  on.  The  party  may  repudiate  the  contract  and 
recover  back  the  money  paid,  but  not  damages."  The 
defendant's  counsel  objected  that  there  was  no  aver- 
ment in  the  complaint  that  the  defendant  represented  the 
title  not  to  be  a  tax  title,  and  that  that  part  of  the  testi- 
mony was  therefore  not  applicable.  The  motion  was 
denied,  and  the  defendant  excepted.  Was  this  motion 
denied  upon  what  the  plaintiff  asked,  or  upon  what  the 
judge  replied?    Ii  unon  the  former,  it  was  clearly  right. 
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If  upon  the  whole  matter  stated,  then  the  decision  was 
right  upon  one  proposition ;  and  if  wrong  upon  the  other, 
the  defendant's  exception  being  to  the  good  as  well  as  the 
bad,  must  also  fail.  Let  this  be  analyzed.  The  defend- 
ant's motion  to  nonsuit  was  upon  a  question  of  fact,  to 
wit:  what  was  shown  by  the  commissi'on.  He  made  no 
other  motion.  This  was  all  that  could  be  denied  In 
making  up  his  case  he  has  omitted  this  testimony  upon 
commission.  The  judge  denied  his  motion.  How  can 
we  say  this  was  error,  in  the  absence  of  the  testimony  ? 
The  reply  of  the  judge  to  this  motion  was  that  the  case 
should  go  on ;  and  then  he  proceeds  to  lay  down  a  prin- 
ciple of  law.  No  exception  is  made  to  this ;  or,  if  one 
was  made,  in  the  absence  of  the  testimony  referred  to,  we 
cannot  say  he  was  wrong.  The  defendant  then  objected 
to  the  case  for  want  of  an  averment  in  the  complaint;  but 
it  does  not  there  appear  that  he  moved  for  a  nonsuit  on 
that  ground ;  nor  that  the  motion  was  denied  upon  that 
objection.  The  burthen  is  upon  the  defendant  to  show 
that  an'  error  has  been  committed;  this  court  cannot  look 
beyond  the  case  before  us.    But  let  us  omit  technicalities. 

It  is  but  justice,  however,  to  the  learned  judge  who 
granted  a  new  trial,  to  say  that  it  was  granted  upon  the 
ground  (as  appears  from  his  opinion)  that  there  was  a 
failure  on  the  part  of  the  plaintiff  to  make  out  any  cause 
of  action  alleged  in  the  complaint.  He  must,  therefore, 
have  regarded  the  exception  of  the  defendant  as  covering 
this  point,  though  it  does  not. 

"With  great  deference  to  the  learned  judge,  I  am  com- 
pelled to  differ  with  him  in  this  view,  even  upon  the 
assumption  that  there  is  a  proper  exception  to  cover  the 
ruling.  I  entirely  concur  in  the  views  of  the  law  so  clearly 
laid  down  by  him  in  his  charge  to  the  jury.  The  question 
of  fraud  was  entirely  a  question  for  the  jury;  and  also, 
as  it  appears  from  the  case,  the  weight  of  evidence  on  the 
question  of  fraud  was  as  the  jury  founi  it. 
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Let  us  take  a  brief  review.  The  defendant  (as  the  evi- 
dence shows,  or  tends  to  show,  and  as  the  jury  have 
fonnd,)  represented  "that  he  had  good  title,  and  the  best 
kind  of  title"  to  the  lands  in  question ;  that  they  had  been 
selected  as  choice  lands  many  years  before,  by  one  who 
had  great  opportunities  of  locating  choice  lands ;  that 
Jerome,  who  had  thus  selected  these  lands,  had  conveyed 
some  of  them  to  his  brother,  and  that  brother  had  con- 
veyed them  to  the  defendant.  There  was  also  evidence 
that  during  the  negotiations  between  the  parties,  the  plain 
tiff  distinctly  informed  the  defendant  that  he  would  not 
purchase  lands  under  a  tax  title.  All  this  testimony  was 
clearly  presented  to  the  jury  by  the  learned  judge,  who 
also  informed  them  that  there  was  no  dispute  in  regard 
to  the  evidence  that  the  defendant  held  the  lands  under  a 
tax  title.  He  also  informed  the  jury  "  that  if  the  defendant 
made  the  representations  proved,  knowing  that  the  title 
was  a  tax  title,  it  would  be  a  fraud."  And  also  he  said 
"that  there  is  evidence  here  tending  to  show  that  the 
plaintiff  had  sufficient  reason  for  insisting  upon  a  title  not 
a  tax  title ;  and  the  evidence  shows  (he  says)  that  these 
premises,  or  a  portion  of  them,  are  in  possession  of  a  per- 
son or  persons  claiming  them  under  a  United  States  title, 
and  that  this  tax  title  is  supervened  l^y  that  title,  and 
stands  in  a  position  to  defeat  the  tax  title;  and  that  may 
be  a  sufficient  reason  why  the  plaintiff  has  been  intending 
not  to  take  a  tax  title."  "  Now,"  said  the  judge,  "  did  he 
bargain  for  a  title  not  a  tax  title,  so  that  he  has  b^en  de- 
frauded by  the  defendant  ?"  In  all  this,  it  seems  to  me, 
the  case  was  put  to  the  jury  fairly,  as  to  the  facts,  and 
upon  sound  legal  propositions,  satisfactory  to  both  parties, 
as  is  manifest  by  the  absence  of  an  exception.  And  a 
verdict  was  rendered  in  accordance  with  this  charge,  and 
upon  the  weight  of  evidence. 

Upon  what  ground,  then,  was  this  verdict  and  judgment 
set  aside  ?    This  presents  the  only  point  in  the  case.     We 
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mast  see  what  reason  the  learned  judge  gives.  He  thinks 
he  committed  an  error  in  refusing  to  nonsuit.  In  this  I 
think  he  was  mistaken.  He  8a}'s,  although  the  plaintiff 
proved  the  representations  set  forth  in  his  complaint,  there 
was  no  proof  of  their  falsity.  I  think  this  a  still  greater 
mistake.  There  is  evidence  that  the  defendant  said  these 
lands  were  selected  many  years  before,  by  one  who  had 
great  opportunities  for  selecting  choice  lands.  The  falsity 
of  this  was  clearly  proved,  and  the  judge  even  told  the 
jury  that  there  was  no  dispute  that  these  lands  had  been 
purchased  under  tax  titles.  The  evidence  on  this  point  is 
as  follows :  "  I  told  him  if  I  could  get  a  good  title  I  would 
not  mind  buying  some  of  it.  He  said  he  had  the  best 
kind  of  title.  He  said  he  would  be  rather  a  foolish  man 
to  take  a  tax  title ;  he  was  very  particular  to  get  a  good 
title ;  that  Tift  Jerome  had  located  this  land,  and  let  Jim 
(Jerome)  have  it,  and  he  (defendant)  got  it  of  him ;  that 
Tift  was  a  surveyor,  and  had  located  this  land  when  sur- 
veying, and  he  would  mark  it,  and  aftewards  go  to  the 
ofiSce  and  locate  this  particular  piece."  This  was  a  most 
material  representation.  There  was  evidence  clearly  show- 
ing this  statement  to  be  false.  It  was  further  testified, 
that  the  plaintiff  went  out  to  Michigan  to  inquire  about 

• 

the  lands,  and  on*  finding  the  title  to  be  only  a  tax  title, 
and  parties  in  possession,  claiming  under  a  United  States 
title,  he  returned  and  told  the  defendant,  saying  '^he  had 
found  out  that  he  (defendant)  didn't  really  own  any  land 
there;  that  he  (the  plaintiff)  wanted  defendant  to  secure 
him  for  the  money,  or  pay  it  back,  or  give  a  deed  as  he 
agreed  to."  Defendant  told  me  to  keep  still,  and  said  "I 
can  sell  the  laud;  I  have  traded  away  the  other  half,  and 
can  sell  that,  if  you  keep  stiH."  If  the  jury  believed  this 
testimony,  as  they  had  a  right  to  do,  it  was  an  implied 
admission  of  the  fraud.  It  was,  I  think,  clearly  error  to 
say  the  falsity  of  the  representations  was  not  proved. 
But  the  learned  judge,  as  I  understand  him,  puts  the 
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case  upon  the  ground  that  if  these  representations  were 
proved  false,  it  was  made  out  by  proving  that  the  title  was 
a  tax  tithy  and  because  those  words,  though  proved,  were 
not  set  forth  in  the  complaint  as  one  of  the  false  represent- 
ations, the  plaintiff  should  not  be  permitted  to  recover 
upon  the  words  alleged.  I  think  there  are  two  perfect 
answers  to  this  position. 

First.  This  evidence  was  received  on  the  trial  without 
objection,  and  no  motion  was  made  to  strike  it  out,  and 
no  request  that  the  judge  should  charge  the  jury  that  it 
was  not  legitimate  evidence.  Besides,  it  was  a  part  of  the 
language  used  by  the  defendant  at  the  interview  between 
the  parties,  at  the  time  the  false  representations  were 
made;  and  it  could  not  have  been  separated  from  the 
other;  it  was  a  part  of  one  continuous  connected  conver- 
sation and  statement.  One  example  will  show  its  impos- 
sibility. In  the  main  interview,  the  witness  states,  the 
^'  plaintiff  asked  him  what  title  he  had.  Defendant  said 
he  had  the  best  kind  of  title.  The  plaintiff  asked  him  if 
it  was  a  tax  title.  The  defendant  said  no,  it  was  the  best 
kind  of  title."    How  could  this  be  stricken  out? 

Second.  These  words,  even  if  susceptible  of  sustaining 
a  separate  allegation  in  the  complaint^  may  also  be  used 
as  evidence  to  sustain  other  allegations  that  were  con- 
tained in  it;  and  if  used  as  evidence  to  sustain  another 
allegation,  to  wit,  the  falsity  of  the  statement  that  his 
title  taas  the  best  kindj  it  is  no  ground  for  granting  a  new 
trial.  A  perfect  cause  of  action  was  made  out  upon  the 
other  allegations ;  and  there  is  no  variance  between  the 
allegations  and  the  proofs,  even  though  an  additional  alle- 
gation of  false  representations  might  also  have  been  sus- ' 
tained,  by  counting  upon  these  words. 

I  am  not  able,  therefore,  to  concur,  with  the  learned 
judge  in  supposing  that  a  recovery  was  had  upon  allega- 
tions not  contained  in  the  complaint.  On  the  contrary, 
the  allegations  contained  in  the  complaint  were  the  equiv- 
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alent  of  the  words  proved,  and  which  were  but  another 
form  of  charging  the  same  fraud.  Both  were  fraudulent 
representations,  and  in  effect  were  the  same  thing,  and 
proving  the  one  not  alleged  was  only  proving  the  animus 
of  the  other.  The  plaintiff  was  not  bound  to  set  out  every 
statement  of  equivalent  words. 

If  there  was  any  soundness  in  this  objection  of  the  de- 
fendant, even  if  made  earlier,  certainly  after  judgment  it 
was  too  late  to  avail  himself  of  it.  Under  our  system  of 
practice  established  by  the  Code,  in  order  to  entitle  the 
defendant  to  a  new  trial,  it  must  appear  that  t6e  cause  of 
action  was  unproved,  in  its  entire  scope.  This  does  not 
appear,  ^but,  as  I  think,  clearly  the  contrary.  {Hamilton 
V.  OridUy,  64  Barh,  549.) 

The  order  of  the  special  term,  granting  a  new  trial,  I 
think,  should  be  reversed. 

[Third  DbfarthbkTj  Gbhbsal  Tbbm,  at  Elmira,  April  4, 1871.   MiUer^  P.  J., 
and  FoUeTj  Justice.] 
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Jesse  Loomis  v«.  Samuel  I.  Loomis. 

The  plaintiff's  farm,  being  sold  on  a  mortgage  foreclosure,  was  bid  off  for 
$2400,  by  W.  who  agreed,  orally,  wfth  the  plaintiff  to  let  him  have  the  farm 
back  on  the  payment  of  said  sum  of  $2400,  and  the  sum  of  $20  in  addition, 
for  expenses.  The  plaintiff  failing  to  procure  the  money,  or  security,  within 
the  time  limited,  got  an  extension  of  time,  and  within  the  extended  time, 
procured  the  defendant  to  take  a  conveyance  from  W.  upon  the  terms  on 
which  W.  bad  agreed  to  conTey  to  Uie  plaintiff;  and  it  was  then  agreed,  by 
parol,  between  the  parties,  than  the  plaintiff  should  remain  in  possession, 
and  receive  the  rents  and  profits,  and  with  them,  and  from  other  sources, 
refimd  to  the  defendant  what  he  had  paid,  or  should  pay  or  secure,  to  W., 
and  that  on  such  payment,  the  defendant  should  convey  the  premises  to  the 
plaintiff.  Held  that  the  agreement  of  the  defendant  to  convey  the  premises, 
being  by  parol,  was  void  by  the  statute  of  frauds,  and  could  not  be  en- 
forced in  equity. 

Sddf  abOf  that  the  plaintiff  having,  at  the  time  of  making  the  agreement,  no 
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title  or  iQterest  in  the  premises,  and  there  being  no  legal  consideration  re- 
ceived from  him,  for  the  promise  made  by  the  defendant,  that  was  another 
difficulty  thrown  in  his  way  by  the  statute  of  frauds. 

Seidj  furtherij  that  there  cotild  be  no  express  trust,  in  the  case,  for  the  reasons 
that  the  plaintlfT  had  no  estate  to  put  in  trust,  and  because  there  was  no 
writing  to  make  a  valid  trust  Nor  could  there  have  been  a  resulting  trust, 
according  to  the  provisions  of  the  statute,  (1  M.  S.  728,  ^^  61,  64,)  no  valu- 
able consideration  having  been  paid  by  the  plaintiff,  and  the  conveyance 
being  absolute  upon  its  face. 

That  the  conveyance  being  in  the  form  which  the  paHies  agreed  upon,  it  could 
not  have  been  a  mortgage,  and  in  this  particular  there  was  no  fraud.  Nei- 
ther had  the  plaintiff,  in  law,  any  estate  to  mortgage. 

THE  plaintiff  in  this  case  owned  a  farm  that  was  incum- 
bered by  himself,  bj  mortgage,  which  was  duly  fore- 
closed, and  the  premises  bid  in  by  one  Jabez  R.  Ward, 
the  attorney  of  the  mortgagee,  for  $2400,  which  was  less 
than  its  true  value.  Ward  agreed,  orally,  with  the  plain- 
tiff to  let  him  have  the  farm  back  on  the  payment  of  said 
sum  of  $2400,  and  $20,  added  for  expenses,  and  gave  him, 
the  plaintiff^  a  certain  time  to  procure  the  money  or  se- 
curity for  that  purpose.  The  plaintiff  failed  to  procure  it 
within  the  time  given,  and  got  an  extension  of  time ;  the 
plaintiff  in  the  meantime  holding  the  possession.  With- 
in this  extended  time,  the  plaintiff  obtained  his  brother, 
the  defendant,  to  take  a  conveyance  from  Ward,  upon  the 
terfais  on  which  Ward  had  agreed  to  convey  it  to  the 
plaintiff;  and  it  was  then  agreed,  by  parol,  -between  the 
plaintiff  and  the  defendant,  that  the  plaintiff  should  re- 
main in  possession,  and  receive  the  rents  and  profits^  and 
with  them  and  from  other  sources,  refund  to  the  defend- 
ant what  he  had  paid  or  should  pay  or  secure  to  Ward, 
and  then  that  the  defendant  should  convey  the  premises 
to  the  plaintiff.  On  the  sale,  by  the  mortgagee,  there  was 
a  surplus  of  $83.67,  belonging  to  the  plaintiff,  over  and 
above  paying  the  amount  of  principal,  interest  and  costs, 
and  the  defendant  used  this  sum,  in  bis  purchase  from 
Ward,  towards  paying  for  the  farm.     The  plaintiff  brought 
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his  brother,  the  defendant,  to  Ward,  and  informed  Ward 
that  his  brother  was  going  to  assist  him.  Ward  said  to 
the  defendant  that  he  regarded  the  farm  as  worth  $1000 
more  than. he  gave  for  it^  and  would  not  sell  it  to  a  stranger 
for  the  price  he  would  let  the  defendant  have  it  for.  The 
defendant  purchased  the  farm,  and  paid  down  (800,  and 
gave  a  mortgage  for  $1600,  The  plaintiff  wished  him, 
Ward,  to  convey  the  farm  to  the  defendant 

The  farm  was  sold  upon  the  mortgage  some  time  in 
September  1863,  and  Ward  conveyed  to  the  defendant  in 
October  following.  The  plaintiff  remained  alone  in  pos- 
session until  January  1864;  then  the  defendant  moved 
into  the  same  house  on  the  premises,  with  the  plaintiff, 
and  both  lived  there  until  March  1864,  when  differences 
and  disputes  arose  between  them,  and  then  the  plaintiff*^ 
was  compelled  to  leave  by  the  defendant,  who  claimed  to 
own  the  property. 

In  anticipation  that  the  defendant  was  helping  the  plain- 
tiff in  his  embarrassments,  he,  the  plaintiff*,  also,  after  the 
arrangement  respecting  the  farm,  sold  the  defendant 
a  large  number  of  cows,  fourteen  in  number,  at  S15  per 
head,  and  twenty-five  or  thirty  tons  of  hay,  at  a  small 
price,  and  took  the  defendant's  note,  payable  ten  years 
after  date,  and  one  year  without  interest 

After  the  disputes  began  between  the  parties,  about 
their  agreements  and  understandings,  both  as  to  the  farm 
and  personal  property,  the  plaintiff  being  straitened  in 
his  circumstances,  asked  the  defendant  for  this  amount  of 
surplus  money,  $83.67,  and  after  some  dispute  the  defend- 
ant refunded  it;  the  plaintiff  received  it,  and  the  parties 
passed  receipts  as  to  all  deal  of  every  name  and  nature. 

After  about  four  years  from  the  date  of  the  conveyance 
from  Ward  to  the  defendant,  the  plaintiff  tendered  the 
defendant  the  amount  advanced  by  him,  with  interest, 
and  demanded  a  deed,  which  the  defendant  refused,  upon 
which  this  action  was  brought.     The  defendant  had  con- 
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tiDued  to  possess  the  premises,  and  had  made  some  im- 
provements thereon. 

E.  H.  Benny  for  the  plaintiff 

E.  P.  Hart,  for  the  defendant. 

By  the  Courts  Pottbb,  J.  It  is  always  an  agreeable  duty 
for  a  court,  when  it  is  consistent  with  the  rules  which 
must  ever  control  them  in  their  adjudications,  to  enforce 
rules  of  morality ;  to  protect  the  interests  of  parties  de- 
frauded; and  to  secure  the  performance  of  contracts 
wftere  confidence  has  been  reposed  by  one  party  in  the 
promises  of  another.  Especially  is  this  desirable,  when 
that  other  is  found  to  have  secured  to  himself  advantages 
by  cunning,  overreaching  and  selfishness.  But  courts  do 
not  possess  the  power  to  sit  in  judgment  to  enforce  all  ob- 
ligations that  depend  upon  rules  of  morality  alone ;  nor 
to  determine  what  parties  ought  to.do  who  have  neglected, 
in  their  own  behalf,  to  observe  those  precautions  which 
the  statutes,  for  wise  purposes,  have  declared  to  be  indis- 
pensable, in  transactions  relating  to  the  alienation  of  real 
estate,  and  the  omission  of  which  observances  those  stat- 
utes declare  renders  the  agreement  void. 

The  statute  declares  that  every  contract  for  the  sale  of 
lands,  or  any  interest  in  lands,  shall  be  void  unless  the  con- 
tract, or  some  note  or  memorandum  thereof,  expressing  the 
consideration,  be  in  writing,  and  be  subscribed  by  the  party 
by  whom  the  sale  is  to  be  made.  (1  R,  S.  135,  §  8.)  The 
plaintiff  omitted  to  secure  such  a  contract  from  the  de- 
fendant, and  the  statute  is  controlling  upon  the  court  It 
was  passed  to  teach  parties  the  wisdom  of  obedience  to 
its  provisions,  and  to  avoid  fraud  and  perjuries  in  relation 
to  parol  contracts.  The  frailty  of  human  memory,  and 
the  promptings  of  self-interest  were  found  to  be  danfi:er- 
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ous  temptations  to  the  commission  of  frauds  and  other 
crimes,  and  this  statute  was  intended  to  protect  against 
them.  Courts  have  pronounced  it  wise,  and  they  could 
not,  if  they  would,  disregard  its  teachings. 

The  plaintiff,  at  the  time  of  this  agreement,  had  no 
title  or  interest  in  the  property  in  question,  and  there  was 
no  legal  consideration  received  from  him,  for  the  promise 
made  by  the  defendant,  and  this  is  another  difficulty 
thrown  in  hi&  way  by  the  statute  of  frauds.  There  was 
no  part  performance  of  the  agreement  which  can  be  en- 
forced in  equity.  The  use  of  the  $83.67  to  aid  the  de- 
fendant in  the  first  payment,  is  not  sufficient  for  that 
purpose;  and  if  it  could  have  been,  by  some  evidence^n 
the  case  tending  to  that  end,  such  evidence  was  destroyed 
by  the  repayment  of  that  sum  by  the  defendant  to  the 
plaintiff,  and  the  acceptance  of  it  by  the  latter,  and  a  re- 
ceipt in  full  of  all  demands  given ;  thereby  waiving  any 
such  claim,  more  than  three  years  before  the  action  was 
brought 

There  could  be  no  express  trust  in  the  case,  for  the 
reasons  that  the  plaintiff  had  no  estate  to  put  in  trust, 
except  the  $83.67,  and  which  he  afterwards  received 
back  before  suit  brought;  and  because  there  was  no 
writing  to  make  a  valid  trust.  (2  jB.  S.  134,  §  6.)  Nor 
could  there  have  been  a  resulting  trust,  according  to  the 
provisions  of  the  statute:  (1  B.  S.  728,  §§  51,  54.)  No 
valuable  consideration  was  paid  by  the  plaintiff,  as  before 
shown,  and  the  conveyance  was  absolute  upon  its  face. 
It  was  in  the  form  which  the  parties  agreed  upon,  and 
therefore  could  not  have  been  a  mortgage,  and  in  this 
parti<5ular  there  was  no  fraud.  (Cook  v.  Eaton,  16  Barb. 
439.)  Indeed,  the  plaintiff  had  not,  in  law,  any  estate  to 
mortgage.  • 

"With  all  disposition  to  discountenance  falsehood  and 
dishonor,  and  to  grant  relief  in  all  cases  of  breach  of  con- 
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fidence,  the  mpre  ungrateful  when  committed  by  a  rela- 
tive, in  whom  the  confidence  has  been  reposed,  I  do  not 
see,  in  this  case,  how  this  court  by  the  rules  of  law  or 
equity,  can  grant  relief.     I  think  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 

[Third    Dbpartmbnt,    Gbitbbal  Tbrv,  at   Bmgbamton,  Jane  6,  1871. 
MUkr,  P.  J.,  and  Fotter  and  Parker,  Justices.] 
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HoBTON  v8.  Moot  and  others. 

Where,  in  an  action  upon  a  promissory  note,  the  single  question  to  be  tried  is, 
whether  there  was  a  corrupt  and  an  usurious  agreement  made  upon  a  loan 
of  money  which  was  the  consideration  of  the  note,  the  intent  of  the  parties 
is  a  question  of  fact ;  and  that  question  having  be6n  found  by  the  jury 
against  the  defendants,  upon  conflicting  evidence,  their  finding  is  conclu- 
sive ;  unless  some  error  was  committed  on  the  trial,  by  the  judge,  in  his 
rulings,  or  charge  to  the  jury. 

Whether  the  transaction  was  a  contrivance  on  the  part  of  the  plaintiff,  by 
which  he  obtained  more  than  seven  per  cent  for  the  loan  or  forbearance  of 
money ;  whether  it  was  a  fraud  upon  the  statute,  or  an  evasion  of  the  stat- 
ute,  to  cover  usury  ;  whether  the  plaintiff  bought  the  note  of  the  bank  at 
which  it  was  payable ;  or  whether  the  bank  acted  as  the  agent  of  the  plain- 
tiff, in  committing  the  fraud — are  not  questions  of  law,  independent  of  the 
facts  upon  which  the  propositions  are  based.  And  if  the  jury  find,  cor- 
rectly, against  the  defendants  upon  them,  the  .court  cannot  reverse  their 
findings. 

THIS  action  was  on  a  promissory  note  dated  March  31, 
1868,  made  by  the  defendants  Moot  and  Ansted,  for 
the  payment  of  $1500  to  the  order  of  the  defendant-Kil- 
ham,  at  the  Oneida  Valley  National  Bank,  six  months 
from  date,  with  use. 

The  defense  was  usury — an  agreement  by  the-  plaintift' 
to  loan  the  money  to  Moot  for  a  bonus  of  ?40. 
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F.  Kernany  for  the  plaintiff. 

B,  F.  Chapmauy  for  the  defendants. 

By  the  Courts  Potter,  J,  Each  of  the  parties  has  a 
theory  upon  the  law  and  the  facts  in  this  case,  and  the 
testimony  being  conflicting,  it  was  a  proper  case  to  sub- 
mit to  tjie  jury,  and  their  finding  is  conclusive,  unless 
some  error  wais  committed  on  the  trial,  by  the  judge,  in 
his  rulings,  or  charge  to  the  jury.  The  single  question  to 
be  tried  was,  whether  there  was  a  corrupt  and  an  usurious 
agreement  made  upon  the  loan  of  money  which  was  the 
consideration  of  the  note  sued  upon.  The  intent  of  the 
parties  was  a  question  of  fact,  and  this  question  was  found 
by  the  jury  against  the  defendants. 

Upon  the  defendants*  theory,  and  upon  their  testimony 
alone,  a  jury  might  have  found  in  their  favor.  And  so  it 
may  be  said,  also,  that  upon  the  plaintiff's  theory  and 
testimony  alone  it  was  a  clear  case  of  his  right  to  recover. 
The  jury  having  both  theories  and  all  the  facts  before 
them,  have  settled  all  the  case,  unless  the  judge  mistook 
the  law  at  the  trial. 

The  appellant,  in  his  brief,  assumes  his  theory  of  facts, 
and  bases  his  legal  propositions  upon  them ;  but  here,  on 
review,  we  cannot  consider  them.  We  must  assume  his 
facts  to  be  as  the  jury  have  found  them,  and  the  very 
reverse  of  his  propositions.  For  instance,  "Who  loaned 
the  money  to  the  defendant  Moot — the  plaintiff^  or  the 
bank?"  After  verdict,  we  must  assume  that  it  was  the 
bank.  If  this  is  true,  it  is  conclusive  against  the  defend- 
ant. So  too,  "Was  it  a  contrivance  on  the  part  of  the 
plaintiff,  by  which  he  obtained  more  than  seven  per  cent 
for  the  loan  or  forbearance  cJn  an  advance  of  money?" 
"  Was  it  a  fraud  upon  the  statute  ?  Was  the  transaction 
an  evasion  of  the  statute,  to  cover  usury?  Did  the  plain- 
tiff buy  this  note  of  the  bank,  or  did  the  bank  act.  as  the 
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agent  of  the  plaintiff  in  committing  this  fraud?"  Surely 
these  are  not  questions  of  law,  independent  of  the  facts 
upon  which  the  propositions  are  based.  In  all  these  the 
findings  are  against  the  defendants^  and  if  correctly  found, 
how  can  this  court  reverse  these  findings  ?  The  argu- 
ments presented  to  us  upon  these  propositions  are  useless, 
unless  the  rulings  of  the  judge  have  let  in  testimony  to  the 
jury,  or  have  excluded  testimony  from  their  considera- 
tion, that  might  have  changed  the  evidence  considered  by 
the  jury. 

I  have  examined  with  some  care  the  rulings  of  the  court 
on  the  trial,  and  have  found  none  of  which  the  defendants 
can  complain.  If  there  were  any  errors  committed,  in  that 
respect,  I  think  they  are  not  against  the  defendants.  Kor 
do  I  find  in  the  exceptions  taken  to  the  charge,  or  in  the 
refusals  to  charge,  any  that  have  sufficient  merit  to  be  held 
to  be  errors  calling  for  a  reversal  of  the  judgment.  Nor 
am  I  able  to  say  that  the  verdict  is  even  against  the  weight 
of  evidence.  We  have  no  sympathy  with  violators  of  the 
law  of  usury,  and  do  not  mean  to  give  countenance  to  the 
strategy,  cunning  or  devices  employed  to  evade  the  statute 
made  in  this  regard.  Such  persons  are,  and  should  be, 
indicted  as  violators  of  the  law.  As  a  question  of  strict 
morals,  independent  of  the  statute,  we  are  not  called  upon 
to  give  an  opinion.  If  the  theory  of  the  defendants  is  true, 
the  plaintiff  attempted  to  extort,  under  color  of  a  fraud- 
ulent device,  $45  from  the  defendants.  This  would  have 
been  a  violation  of  both  law  and  morals.  If  the  theory 
found  by  the  jury  is  true,  the  defendants  are  trying,  under 
color  of  law,  to  rob  the  plaintiff'  of  }1500  of  his  estate. 
This  is  a  violation  of  morals ;  but  as  we  have  only  to  do 
with  the  law,  and  have  not  the  moral  keeping  of  the  par- 
ties in  charge,  we  shall  confine  ourselves  within  the  sphere 
of  our  duty.  "We  do  not  see  in  this  case  sufficient  errors 
in  law  to  reverse  the  judgment  We  think  it  should  be 
affirmed* 
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MiLLBR,  P.  J.  The  case  looks  very  much  like  usury,  but 
I  am  inclined  to  think  it  was  a  question  for  the  jury, 
whether  the  arrangement  with  the  bank  was  for  the  pur- 
pose of  evading  the  usury  laws,  and  concur  in  the  result. 

Judgment  affirmed. 

[Third   Dbpartmbnt,   Obneral  Term,  at  Bingbamton,   June    6,   1871. 
MHUTj  p.  J.,  and  Potter  and  Farketf  Justices.] 
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Emily  Sprong,  adm'x  &c.,  vs.  The  Boston  and  Albany 

Railroad  Company, 

In  an  action  against  a  railroad  company,  to  recover  damages  of  the  defendant, 
for  causing  the  death  of  the  plainti£f 's  intestate,  a  brakeman  in  its  employ, 
by  negligence,  the  defense  was  that  the  intestate  was  guilty  of  negligence, 
or  want  of  care,  which  contributed  to  his  death,  in  being  absent  ft'om  his 
post,  at  the  time,  and  omitting  to  apply  the  brakes.  And  the  evidence  ren- 
dered itr  more  than  probable  that  but  for  such  absence,  his  life  would  not 
have  been  endangered.  S^  that  it  was  erroneous  for  the  judge  to  leave  it 
to  the  Jury  to  determine  whether  the  intestate  being  absent  A'om  his  post, 
warming  or  enjoying  himself  by  a  fire,  was  guilty  of  contributory  negligence ; 
whether  the  absence  of  a  caboose  did  not  authorize  him  to  leave  his  post,  in 
a  cold  morning;  and  whether  the  train  being  on  an  ascending  grade,  he  had 
not  a  right  to  suppose  his  services  were  not  as  likely  to  be  called  in  request 
as  they  would  be  on  a  downward  grade. 

And  that  it  being  probable  that  the  jury  were  influenced  by  these  consideniF 
tions,  so  submitted  to  them,  it  was  a  proper  case  for  a  new  trial. 

MOTION  for  a  new  trial,  on  exceptions  directed  to  be 
heard  in  the  first  instance  at  a  general  term,  and  on 
an  appeal  by  the  defendant  from  an  order  denying  a  mo- 
tion for  a  new  trial  upon  the  judge's  minutes. 


Matthew  Hahj  for  the  plaintiff. 
John  H,  Reynolds^  for  the  defendants. 
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Bj/  the  Court,  Pottbr,  J.  This  *  action  was  brought  to 
recover  damages  against  the  defendants,  for  causing  the 
death  of  the  plaintiff's  intestate,  Charles  H.  Sprong,  by 
negligence.  Sprong,  at  the  time  of  his  death,  was  a  brake- 
man  in  the  service  of  the  defendants.  On  the  3d  of  Feb- 
ruary,  1870,  about  a  quarter  before  5  o'clock  in  the  morning, 
he  left  East  Albany  for  Pittsfield,  on  a  train  of  eleven 
freight  cars,  drawn  by  the  engine  "Maine."  Previous  to 
the  time  of  starting,  another  freight  train  of  eighteen  oars 
had  departed  from  the  same  place,  going  in  the  same 
direction,  drawn  by  an  engine  called  the  "Louisville.*' 
Before  reaching  Chatham  Four  Corners,  while  upon  a 
heavy  up  grade,  the  train  upon  which  Sprong  was  brake- 
man,  and  at  about  6  o'clock  a.  m.,  was  struck  by  eleven 
cars,  which  had  got  detached  from  the  preceding  train, 
and  were  rapidly  descending  this  grade ;  coming  in  col- 
lision with  the  train  upon  which  Sprong  was  a  brakeman  ; 
and  Sprong,  with  the  conductor  and  fireman,  were  imme- 
diately killed.  It  is  for  the  negligence  of  the  defendants^ 
in  letting  this  advance  train  thus  get  loose,  and  rush  back 
to  the  destruction  of  the  life  of  Sprong,  that  this  action  is 
brought. 

Two  material  questions  are  presented  in  the  case: 
1st.  "Was  the  defendant  guilty  of  negligence  in  the  omip- 
sion  to  furnish  competent,  and  a  sufficient  number  of, 
servants  and  appliances,  in  the  running  and  controlling 
the  trains  in  question?  2d.  Was  the  plaintiff 's  intestate 
guilty  of  negligence  or  want  of  care,  which  caused  or  con- 
tributed to  his  death  ? 

I.  As  to  the  first  question,  upon  the  evidence  and  charge 
of  the  learned  judge,  it  seems  to  have  been  fairly  and 
legally  presented  to  the  jury,  and  if  the  result  of  the  jury's 
finding  had  been  upon  this  evidence  and  charge  alone,  no 
proper  exception  would  seem  to  be  found  in  the  case. 
There  was  evidence  tending  to  prove  the  want  of  a  suffi- 
cient number  of  brakemen,  and  some  evidence  of  a  want 
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of  competent  brakemen,  and  of  the  saitable  habits  of  those 
employed,  to  have  that  question  submitted  to  the  jury ; 
and  also  whether  the  defendants  had,  through  their  author- 
ized agents,  performed  the  obligatory  duty  which  they 
owed  to  their  employees,  in  providing  suitable  and  saffi« 
cient  servants  and  appliances  for  their  protection.  {Buek" 
ner  v.  New  York  Cent.  B,  B.  Co,^  2  Lans,  506.) 

IL  As  to  the  second  question — whether  the  plaintiff's 
intestate  was  himself  guilty  of  negligence  or  want  of  care, 
which  contributed  to  his  death — ^I  am  not  able  to  adopt 
the  theory  of  the  learned  judge  in  his  charge  to  the  jury., 
While  I  think  the  legal  presumption  must  be  that  the 
employee  has  knowledge  of  the  rules  of  his  employer,  in 
regard  to  the  duties  he  is  charged  to  perform,  yet  I  do  not 
place  my  opinion  on  this  ground.  But  I  cannot  agree  that 
a  brakeman,  who  must  be  presumed  to. have  entered  upon 
his  employment  with  a  knowledge  of  his  duties  and  the 
hazards  of  his  employment,  may  so  far  be  the  judge  of 
what  is  for  his  own  comfort  or  convenience,  that  at  his 
option  or  discretion  he  may  abandon  his  post,  and  leave 
his  employer's  property,  or  the  lives  of  his  passengers,  at 
hazard  for  his  own  comfort;  or  that  a  jury  may  have  it 
submitted  to  them  as  a  question  of  fact,  whether  he  was 
justified  in  thus  leaving  his  post  He  knew,  in  the  con- 
templation of  law,  the  exposures  and  the  hazards  incident 
to  the  duties  he  assumed.  There  was  no  compulsion  upon 
him  to  enter  upon  these  duties;  he  chose  them;  he  pre- 
ferred them  on  account  of  their  rewards ;  he  took  them 
subject  to  their  incidental  perils.  In  cold  or  heat,  in  storm 
or  sunshine,  the  duty  of  a  brakeman  is  to  be  at  his  post ; 
to  be  awake ;  to  be  ready  at  every  instant,  for  the  dangers 
are  mostly  instantaneous,  sudden,  fearful.  It  might  be 
comfortable  to  go  to  the  engine  to  warm ;  a  furnished  par- 
lor, well  warmed,  would  be  more  so.  It  is  neither  for  a 
jury  to  find,  nor  for  the  servant  to  dictate  to  the  employer, 
the  style  or  character  of  the  comforts  that  the  latter  shall 
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provide.  That  is  to  be  inquired  about  when  the  employ- 
ment is  undertaken.  There  is  no  statute  or  common  law 
requiring  a  caboose,  and  none  that  forces  a  sisrvant  to  be 
employed  with  or  without  them.  The  service  is  volun- 
tary, upon  the  hazards  presumed  to  be  known.  There  is 
no  reason  why  a  railroad  company,  less  than  any  other 
principal,  may  not  conduct  its  own  affairs  upon  their  own 
plans  and  regulations,  subject  always  to  their  legal  obli- 
gations to  the  public.  And  neither  courts,  juries,  nor  the 
servants  of  such  corporation  have  a  right  to  dictate  what 
clothing,  food  or  other  furnishings  shall  be  provided  by 
tibem.  What  kind  of  order  among  themselves,  or  security, 
could  they  furnish  to  the  public,  if  their  arrangements,  in 
these  respects,  are  to  be  made  subject  to  the  caprice  of 
juries ;  and  what  then  would  ever  be  settled  as  law  7  The 
learned  judge,  in  this  case,  left  it  to  the  jury  to  determine 
whether  the  plaintiff's  inteatate,  being  absent  from  his  post 
as  brakeman,  warming  or  enjoying  himself  by  a  fire^  was 
guilty  of  negligence — contributory  negligence;  whether 
the  absence  of  a  caboose  did  not  authorize  him  to  leave 
his  post  in  a  cold  morning ;  and  whether,  the  train  being 
on  an  ascending  grade,  he  had  not  a  right  to  suppose  his 
services  were  not  as  likely  to  be  called  in  request  as  they 
would  be  on  a  downward  grade  ? 

It  is  probable  the  jury  were  influenced  by  these  consid- 
erations so  submitted  to  them.  I  think  they  were.  These 
propositions  were  excepted  to.  I  think,  with  all  deference, 
they  were  'erroneous,  and  the  exceptions  should  be  held 
good.  The  evidence  is  such  that  it  is  more  than  probable  that 
had  Sproag  been  at  his  post,  his  life  would  not  have  been 
endangered ;  even  if  he  had  omitted  to  apply  the  brakes. 
I  think  the  case  was  erroneously  presented  to  the  jury  on 
this  question,  and  that  a  new  trial  should  be  ordered. 

New  trial  granted. 

(TaisD  Dbpabthevt,  Qbitkral  Term,  at  Binghamton,  June  6,  1S71. 
Milkr,  P.  J.,  and  Fatter  and  Farier,  Justices.] 
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An  agreement  by  parol  having  been  made  between  the  plaintifr  and  the  de- 
fendants, for  the  sale  of  a  dwelling  house  by  the  latter  to  the  former,  and 
the  possession  thereof,  the  plaintiff  paid  the  purchase  money.  A  writing 
was  subsequently  executed  by  the  defendants,  and  delivei^ed,  but  it  did  not 
contfLin  all  the  agreement.  And  upon  the  plaintiff  objecting  to  it,  and  re- 
turning it,  on  the  ground  that  it  did  not  provide  for  giving  him  possession, 
the  defendants  virtually  admitted  the  fact  by  not  denying  it,  and  agreeing 
to  make  it  all  right.  Bddthai  the  defendants  having  received  the  plaintiff^s 
money  upon  an  agreement  to  give  him  possession,  equity  and  common 
justice  demanded  that  they  should  make  him  good  by  returning  the  money, 
or  giving  possession  according  to  agreement. 

JGMtf  alsOf  that  the  jury  having  found  that  the  writing  was  not  a  conveyance 

to  the  plaintiff,  he  was  not  bound  to  reconvcy  the  building  to  the  defend- 

'  ants  before  bringing  an  action  to  recover  back  the  purchase  money  he  had 

paid.    That  it  was  sufficient  for  him  to  demand  possession,  or  a  return  of 

the  purchase  money. 

Evidence  of  a  conversation  between  the  parties  at  the  time  the  defendants  de- 
livered to  the  plaintiff  a  writing  claimed  to  be  a  contract,  was  objected  to, 
on  the  ground  that  what  was  said,  at  the  time,  was  merged  in  the  written 
contract.  Seld  that  aa  the  plaintiff  was  proceeding  on  the  theory  that  the 
writing  was  pot  the  agreement,  and  that  the  conversation  proved  it  was  not, 
the  evidenoe  was  admissible  for  that  purpose. 

THIS  action  was  brought  to  recover  for  a  breach  of  con- 
tract, or  to  recover  back  the  consideration  paid  upon 
the  purchase  of  a  dwelling  house,  the  possession  of  which 
the  plaintiff  claims  should  have  been  delivered  by  virtue 
of  the  contract,  made  between  the  parties  in  April  1868. 
This  was  the  substance  of  the  complaint.  The  answer, 
first,  denies  the  matters  set  forth  in  the  complaint,  and, 
secondly,  alleges  that  the  defendants  owned  the  dwelling 
house,  but  did  not  claim  title  to  the  land  on  which  it 
stood,  and  that  the  plaintiff  bought  with  full  knowledge 
of  these  facts ;  and  that  they  sold  to  the  plaintiff  all  their 
right  and  title  by  a  written  conveyance  which  they  allege 
is  the  contract  and  sale  stated  in  the  complaint. 

The  action  was  tried  at  a  circuit  court  in  Delaware 
county,  and  the  trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  $214.10,  and  the  court  ordered  a  case  and  ex- 
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ceptions  to  be  made  and  heard  in  the  first  inBtance  at 
general  term*  All  other  material  facts  will  appear  in  the 
opinion. 

T.  Moarey  for  the  plaintiff. 

Alexander  Oumming^  for  the  defendants. 

By  the  Courtj  Potter,  J.  The  agreement,  in  the  first 
place,  was  by  parol,  as  to  its  terms,  but  there  was  a  fur- 
ther agreement,  that  the  defendants  were  to  put  it  in 
writing  and  deliver  it  to  the  plaintiff.  At  the  time  of  en- 
tering into  the  agreement,  the  plaintiff  paid  the  consider- 

• 

ation,  9195.  Subsequent  to  this  time,  one  of  the  defendants 
presented  to  the  plaintiff  a  written  contract  of  purchase, 
and  (as  the  plaintifi*  testifies)  told  him  to  take  it  home 
and  read  it  over,  and  if  it  was  not  right,  he  (the  defend- 
ant Owen)  would  make  it  so.  In  a  few  days  the  plaintiff 
returned  the  writing,  and  complained  that  it  did  not  pro- 
vide for  giving  him  the  possession.  Owen  again  told  him 
to  keep  the  writing,  and  if  not  right  he  would  make  it  so. 
The  plaintiff'  was  then  in  a  hurry  to  move  into  the  house, 
and  one  Jonathan  Webster  who  was  then  in  possession, 
being  sick,  Owen  requested  the  plaintiff  to  let  Webster 
remain  awhile,  because  he  was  sick.  The  plaintiff  con- 
sented to  this,  and  as  soon  as  Webster  went  out,  Mr. 
Palmer,  the  owner  of  the  land,  put  a  tenant  into  the 
house,  and  threatened  the  plaintiff  and  kept  him  out  of 
possession.  The  plaintiff  wanted  to  move  his  things  into 
the  house  before  the  writing  was  delivered.  Owen  told 
him  to  move  them  up,  and  he  would  sustain  all  losses,  if 
any.  The  plaintiff  moved  a  part  of  his  things,  but 
Palmer,  the  owner  of  the  title,  threatened  to  sue  him  if 
he  went  in,  and  refused  to  let  him  go  in.  The  plaintiff 
then  informed  the  defendant,  Owen,  that  Palmer  refused 
to  let  him  have  the  house.    Owen  came  there.    Palmer's 
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tenant  had  then  a  part  of  his  goods  in  the  house.  Owen 
told  the  plaintiff  that  nothing  could  be  done  that  day,  but 
he  would  see  that  all  was  right.  This  is  not  denied  by 
the  defendants.  Edgar  B.  Owen^  one  of  the  defendants, 
testifies  that  when  the  plaintiff  paid  him  the  money  he 
said  he  would  decide  whether  he  would  take  the  money 
back,  or  the  building;  and  (he  said)  ''I  must  leave  it 
open  a  few  days.  He,  after  this,  decided  he  would  take 
the  building.  After  Alverson  (Palmer's  tenant)  was  in 
the  house,  the  plaintiff  asked  me  to  put  him  in  posession. 
He  has  never  conveyed  or  offered  to  convey-  the  house 
back.  All  he  said  was,  that  he  wanted  the  house,  or  he 
wanted  his  money;  which  is  the  only  demand. he  has  ev^r 
made."  The  writing  which  the  defendants  tendered  to  the 
plaintiff  was  as  follows : 

**Know  all  men  by  these  presents  that  we,  Edgar  B. 
Owen  and  Milton  W,  Owen,  of  the  town  of  Tompkins, 
in  the  county  of  Delaware  and  State  of  New  York,  of 
the  first  part,  in  consideration  of  the  sum  of  one  hundred 
and  ninety-five  dollars^  lawful  money  of  the  United  States, 
to  ufi  in  hand  paid  at  or  before  the  ensealing  and  delivery 
of  these  presents,  by  Ephraim  W,  Hoag,  of  the  same  place, 
of  the  second  part,  the  receipt  whereof  is  hereby  ac- 
knowledged, have  bargained  and  sold,  and  by  these  pres- 
ents do  grant  and  convey  unto  the  said  party  of  the  second 
part,  his  executors,  administrators  and  Assigns,  the  dwell- 
ing house  situated  on  the  land  of  Lyman  B.  Palmer,  near 
the  blacksmith  shop,  and  lately  having  belonged  to  the 
estate  of  Abram  King,  deceased,  and  by  the  administra- 
tors and  appraisers  of  said  estate  was  set  off  to  the  widow 
of  said  Abram  King,  who  sold  the  same  to  the  said  par- 
ties of  the  first  part.  And  we  do,  for  ourselves,  our  heirs, 
executors  and  administrators,  covenant  and  agree,  to  and 
with  the  said  party  of  the  second  part,  his  executors,  ad- 
ministrators and  assigns,  to  warrant  and  defend  the  sale 
of  said  property,  (except  for  the  claim  of  L.  B.  Palmer 
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for  the  land  on  which'  it  is  located^)  hereby  made  unto  the 
said  partj  of  the  second  part,  his  executors,  administrators 
and  assigns,  against  all  and  every  person  and  persons 
whomsoever.  In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  this  29th  day  of  April,  1868. 

Edgar  B.  Owbn. 
Milton  W.  Owbn." 

Two  important  questions  arise  from  the  testimony. 
Ist  Whether  this  writing  contains  the  true  contract ;  and. 
if  not,  2d.  Then  what  was  the  true  contract  between  the 
parties.  There  is  some  conflict  in  the  testimony,  but  I 
think  it  was  fairly  submitted  to  the  jury,  and  as  far  as  the 
jury  have  found,  by  their  verdict,  we  must  assume  they 
have  trujy  found. 

1.  Did  the  writing  express  the  contract  truly?  The 
plaintiff  says  it  did  not,  because  it  did  not  give  him  im- 
mediate  possession.  When  the  defendant  was  told  this 
he  did  not  deny  it,  but  virtually  admitted  it,  by  agreeing 
to  make  it  right.  And  one  Smith  testifies  that  when  the 
plaintiff  showed  Owen  the  writing,  Owen  said  that  it  was 
good  for  what  it  called  for,  and  that  he  would  take  meas- 
ures to  get  the  tenant  out  of  the  house,  so  that  the  plain- 
tiff could  go  in.  And  the  plaintiff's  wife  testified  to  the 
conversation  between  the  parties  as  to  the  contract,  and 
that  Owen  said  they  should  have  possession  as  soon  as 
Webster  could  be  got  out  This  evidence  is  sufficient  to 
justify  the  jury  in  finding  what  the  contract  was ;  that 
the  writing  did  not  contain  all  the  agreement ;  and  that 
the  defendants  were  to  give  the  plaintiff  possession.  I 
think  the  finding  of  the  jury  covers  these  two  points ;  and 
unless  there  was  some  legal  error,  the  verdict  was  right. 
If  the  defendants  received  the  plaintiff's  money  upon  such 
an  agreement,  equity  and  common  justice,  demand  that 
the  defendants  should  make  him  good  by  returning  the 
money  or  giving  possession,  according  to  contract  He 
demanded  possession,  or  a  return  of  his  money.    What 
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else  could  he  demand?  The  defendants  objected  that  the 
plaintiff  did  not  convey,  or  offer  to  convey,  the  house 
back  to  them.  If  the  finding  of  the  jury  is  true,  the 
writing  was  not  a  conveyance  to  the  plaintiff.  He  never 
accepted  it  The  minds  of  the  parties  never  concurred — 
never  met  to  make  it  a  contract  It  was  not  the  contract 
between  them.  So  much  for  the  facts.  There  were  other 
tsiiOtSf  but  they  are  immaterial,  and  need  not  be  noticed. 
.  Upon  the  claimed  errors  of  law,  I  find  but  three  excep- 
tions which  the  defendants  claim  to  be  such ;  two  as  to  * 
the  admission  of  evidence,  and  one  to  the  charge,  or 
rather  to  the  refusal  to  charge. 

The  defendants  excepted  to  that  portion  of  the  charge 
that  stated,  in  substance,  that  possession  did  not  accom- 
pany the  conveyance.  The  defendants  asked  the  court  to 
charge  the  jury,  "that  to  entitle  the  plaintifi*  to  recover, 

Ist  He  should  have  reconveyed,  or  offered  to  recon- 
vey  the  premises. 

2d.  That  he  should  have  tendered  back  the  contract 
executed. 

3d.  That  the  bill  of  sale,  by  its  terms,  carries  the  legal 
title  and  possession. 

4th.  That  the  contract  shows  that  the  plaintiff  was  to 
pay  Palmer. 

5th.  That  the  plaintiff  could  not  recover,  because  there 
was  no  allegation  of  the  breach  of  warranty." 

All  of  which  propositions  the  court  declined  to  charjge, . 
severally  and  collectively.    To  all  of  which  the  defendants 
duly  excepted. 

Technically,  it  is  sufiicient  that  there  is  but  one  excep- 
tion, to  six  several  propositions,  some  of  which  are  erro- 
neous, certainly;  and  upon  the  merits;  I  think  them  all 
and  each  of  them  unsound.  The  first  objection  on  the 
trial  was  as  to  a  conversation  between  the  parties  at  the 
time  the  defendants  delivered  the  writing  to  the  plaintiff, 
on  the  ground  that  it  was  iniproper,  immaterial  and  that 
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what  was  said  was  merged  in  the  written  contract.  The 
plaintiff  was  proceeding  upon  the  theory  that  this  writing 
was  not  the  agreement ;  and  that  this  conversation  proved 
it  was  not.  For  that  purpose  the  evidence  was  clearly 
admissible ;  and  there  was  no  error  in  overruling  the  ob- 
jection. The  second  objection  was  as  to  the  same  kind 
of  evidence  for  the  same  purpose,  and  has  no  merit  in  it. 
The  case  was  not  skillfully  tried,  nor  the  points  clearly 
raised  or  developed ;  but  as  near  as  we  can  judge,  justice 
was  done ;  and  I  think  judgment  should  be  allowed  to  be 
entered  upon  the  verdict.  • 

Judgment  for  the  plaintiff. 

[Thibd   Dbpabtmbrt,  Gbnbbal  Tbbx,  at  Binghamton,  Jane  6,  1871. 
MUUr,  P.  J.,  and  FoUer  and  Far'ker,  JustioM.] 


Miranda  L.  Allbn  vs.  Harvey  "W".  Brown,  Sheriff,  &c., 

and  0.  C.  Underwood. 

a.,  being  seised  of  an  estate  of  inheritance,  or  freehold,  capable  of  alienation 
or  of  being  mortgaged,  in  certain  premises,  by  virtue  of  a  lease  thereof  to 
him  for  three  lives,  which  contained  a  covenant  against  waste,  and  in  which 
premises  the  plaintiff,  his  wife,  had  an  inchoate  right  of  dower,  he,  in  1860, 
executed  a  mortgage  upon  such  premises,  for  |700.  In  1869  that  mortgage 
was  foreclosed  by  an  action  in  which  the  plaintiff  was  a  party  defendant. 
The  premises  were  sold  under  the  judgment  therein,  and  the  defendant  U. 
becoming  the  purchaser,  he  sued  out  a  writ  of  assistance  and  placed  it  in 
the  hands  of  the  sheriff.  A.  admitted  that  he  had  committed  waste,  by  rea- 
son of  which  the  lease  was  forfeited,  and  upon  that  pretext  he  surrendered 
the  poutiBion  of  the  premises  to  the  landlord ;  who  thereupon  leased  the 
same  to  the  plaintiff.  On  a  complaint  praying  for  a  perpetual  ii^unction,  to 
restrain  the  sheriff  and  U.  Arom  interfering  with  the  plaintiff's  possession ; 

Meld,  1.  That  upon  the  execution  of  the  mortgage,  the  mortgagee  stood  in  the 
place,  and  possessed  the  rights  of  A.,  the  lessee  and  mortgagor,  subject  to 
the  condition  in  the  mortgage,  and  subject  to  the  equities  of  A.  and  to  the 
reversion  of  the  reiyainderman  at  the  termination  of  the  lives  named. 

2.  That  the  landlord  could  not  impair  the  rights  of  the  mortgagee  by  any  act 
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of  his ;  and  his  tenant,  A.,  had  no  power,  by  any  volnntary  act  of  his,  to 
forfeit  the  estate  he  had  preyiously  aliened  by  mortgage. 

8.  That  to  the  extent  of  that  mortgage,  the  mortgagee  possessed  rights  that 
the  remainderman  could  only  obtain  by  legal  steps,  as  against  him. 

4.  That  A.  the  tenant,  could  not  by  a  mere  confession  of  waste,  to  the  land- 
lord, and  without  judicial  action,  or  giving  the  mortgagee  his  day  in  court, 
to  protect  or  defend  his  rights,  surrender  up  or  convey  away  rights  that  he 
himself  had  previously  aliened  to  another. 

6.  That  the  mortgagee  possessed  rights  which  A.  could  not  confess  away. 

6.  That  this  was  in  effect  the  creation  of  a  new  estate,  or  an  attempted  crea- 
tion, without  the  evidence  of  it  being  in  writing. 

7.  That  the  surrender  of  an  estate  being  required  by  statute  (2  R,  8. 184,  (  6,) 
to  be  in  writing,  the  calling  it  a  forfeiture,  and  agreeing  it  shall  be  a  forfeit- 
ure, cannot  dispense  with  the  requirements  of  the  statute,  or  change  its 
character. 

8.  That  the  plaintiflT  was  foreclosed  by  the  proceedings  at  law  to  which'  she 
was  a  party,  and  of  which  she  had  full  and  actual  notice,  and  could  not 
resist  the  proceedings  therein  to  ftarry  into  eff'ect  the  Judgment  against  her 
right  of  possession. 

9.  That  the  condition  in  the  lease,  giving  a  right  of  re-entry  in  case  of  waste, 
was  not  a  limitation  of  the  estate  which  would  authorize  the  landlord  to 
take  peaceable  possession  at  its  termination ;  but  the  estate  was  a  condi- 
tional one,  which  could  only  be  detennined  by  a  trial  and  abjudication  upon 
the  rights  of  all  the  parties  in  interest ;  or  by  the  legal  surrender  of  all  the 
rights  of  all  the  parties  in  interest. 

THIS  is  an  action  brought  by  Miranda  L.  Allen  against 
0.  C.  TTnderwood,  and  H.  W,  Brown,  the  sheriff  of 
Otsego  county,  for  the  purpose  of  obtaining  a  perpetual, 
injunction  restraining  the  defendants  from  interfering 
with  her  possession  of  certain  land  in  Otsego  county. 

The  following  are  the  material  facts:  James  J.  Allen 
was  the  tenant  in  possession  of  certain  lands  under  a  lease 
for  the  lives  of  three  persons,  from  some  time  prior  to 
1860  to  some  time  in  1869,  and  Henry  White,  trustee,  was 
the  landlord.  Allen,  in  1860,  executed  and  delivered  a 
mortgage  on  such  leasehold  estate,  for  J700.  In  Febru- 
ary, 1869,  such  mortgage  was  foreclosed  by  action,  making 
the  plaintiff,  the  wife  of  James  J.  Allen,  a  party.  A  judg- 
ment of  foreclosure  and  sale  was  obtained  therein.  The 
premises  were  sold  by  virtue  of  such  judgment,  artd  the 
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defendant,  Orlo  C.  Underwood,  became  the  purchaser.  He 
caused  a  writ  of  assistance  to  be  issued  and  placed  in  the 
hands  of  the  defendant  Brown,  sheriff,  &;c.  It  was  claimed 
that  said  James  J.  Allen  had  committed  waste,  and  that 
the  lease  became  and  was  forfeited.  This  claim  was  ad- 
mitted to  be  true  by  said  Allen.  Thereafter  (May  1st, 
1869,)  Allen  surrendered  up  the  possession  of  said  prem* 
ises  to  Henry  White,  trustee,  as  having  forfeited  the  same 
by  the  commission  of  waste.  Henry  White,  the  said  trustee, 
thereupon  leased  the  same  to  the  plaintiff.  The  defend- 
ants threaten  to  execute  the  writ  of  assistance,  and  there 
is  a  prayer  that  they  be  restrained,  &;c.,  and  that»tbe  plain- 
tiff be  adjudged  lawfully  possessed,  kc. 

The  following  are  the  provisions  of  the  lease  in  ques- 
tion :  "And  the  said  party  of  the  second  part  for  him- 
self, his  heirs,  executors,  administrators  and  assigns  doth 
by  these  presents  covenant,  grant  and  agree,  to  and  with 
the  said  party  of  the  first  part,  his  heirs  and  assigns  in 
manner  following,  to  wit :  And  the  said  party  of  the  sec- 
ond part,  his  executors,  administrators  or  assigns,  shall  not 
or  will  not  at  any  time  during  the  continuance  of  the 
estate  hereby  granted,  commit  or  suffer  any  waste,  spoil 
or  destruction  of  the  premises  or  any  part  thereof,  or  of 
any  buildings  or  fences  erected  or  to  be  erected  thereon. 
Provided  always,  and  these  presents  are  upon  condition, 

nevertheless,  that  if  the  said  yearly  rent  of or  any 

part  thereof  shall  be  behind  and  unpaid  for  the  space  of 
six  months  after  any  of  the  days  hereby  limited  for  pay- 
ment thereof;  or  if  the  said  party  of  the  second  part,  his 
executors,  administrators  or  assigns,  shall  break  or  shall 
neglect  or  refuse  to  perform  any  of  the  covenants  con- 
tained in  these  presents,  6v  shall  commit  or  suffer  waste 
on  any  part  of  the  hereby  demised  premises,  that  then  and 
from  thenceforth  it  shall  and  may  be  lawful  to  and  for  the 
said  party  of  the  first  part,  his  heirs  or  assigns,  and  that, 
without  any  previous  demand  of  such  rent,  into  the  said 
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lot,  piece  or  parcel  of  land  hereby  demised  to  re-enter, 
and  the  same  and  every  part  thereof  to  have  again,  re- 
possess and  enjoy,  as  in  his  and  their  first  and  former 
estate,  anything  therein  contained  to  the  contrary  thereof 
notwithstanding." 

The  action  was  tried  before  a  judge  without  a  jury,  and 
the  said  judge  dismissed  the  complaint,  on  motion  of  the 
defendants,  with  costs.  Upon  this  order  judgment  was 
entered,  from  which  an  appeal  was  brought  to  this  court 

MareuB  T.  Hufij  for  the  plaintiff! 

Mr.  Davenport  for  the  defendant  Underwood, 

Lyne%  dt  BoweUy  for  the  defendant  Brown. 

Potter,  J.  The  estate  which  James  J.  Allen  held  in 
the  premises  in  question  before  his  relinquishment  thereof 
to  Henry  White,  the  trustee,  was  an  estate  of  inheritance, 
a  freehold  estate,  capable  of  alienation->-capable  of  being 
mortgaged — and  was  an  estate  in  which  the  plaintiff*,  his 
wife,  held  an  inchoate  right  of  dower.  This  right  she 
possessed  by  virtue  of  her  husband's  being  the  lessee  for 
the  life  of  certain  persons  whose  names  are  mentioned  in 
the  lease.  To  defeat,  or  to  protect  her  in  this  inchoate 
right,  she  was  made  a  party  to  the  foreclosure  suit.  She 
was  rightfully  a  party  to  this  action.  This  foreclosure  was 
upon  a  mortgage  executed  by  her  husband  upon  this 
leasehold  estate.  It  was  an  estate,  though  defeasible, 
capable  of  being  mortgaged.  The  mortgage  was  a  con- 
ditional alienation  of  the  estate.  The  mortgagee,  there- 
upon, stood  in  the  place,  and  possessed  the  rights,  of 
James  J.  Allen,  lessee,  subject  to  the  condition  in  the 
mortgage,  and  subject  to  the  equities  of  Allen,  and  to  the 
reversion  of  the  remainderman  at  the  termination  of  the 
lives  named.     The  rights  of  this  mortgagee  the  landlord 
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could  not  impair  by  any  act  of  his ;  and  his  tenant,  Allen, 
had  no  power  by  any  voluntary  act  of  his,  to  forfeit  the 
estate  he  had  aliened  by  mortgage.  To  the  extent  of  that 
mortgage  interest,  the  mortgagee  possessed  rights  that  the 
remainderman  could  only  obtain  by  legal  steps,  as  against 
him.  Had  Allen  conveyed  the  whole  estate,  instead  of  a 
conditional  one,  it  would  hardly  be  claimed  that  he  could 
forfeit  an  estate  he  did  not  own  or  possess.  The  question 
is  not  directly  before  us  as  to  what  judgment  a  court  would 
or  ought  to  render,  in  a  case  of  willful  waste  committed 
by  a  tenant  under  such  a  covenant,  after  the  tenant's 
alienation  of  the  estate ;  but  I  think  it  quite  clear  that  the 
tenant  could  not,  by  a  mere  confession  of  waste,  to  the 
landlord,  and  without  judicial  action,  without  giving  the 
mortgagee  his  day  in  court  to  protect  or  defend  his  rights, 
surrender  up  or  convey  away  rights  that  he  himself  had 
previously  aliened  to  another.  His  mortgagee  possessed 
rights  that  the  mortgagor  could  not  confess  away.  True, 
Allen  could  confess  away  his  own  title  to  the  estate  by 
a  proper  instrument ;  he  could  surrender  his  possession 
without  writing,  but  not  his  title,  nor  the  title  of  his 
alienee.  The  surrender  of  an  estate  is  required  to  be  in 
writing.  (2  B.  S.  134,  §  6.)  The  calling  it  a  forfeiture, 
and  agreeing  it  shall  be  a  forfeiture,  cannot  dispense  with 
the  requirements  of  the  statute,  or  change  its  character. 
It  was  in  effect  the  creation  of  a  new  estate,  or  an  attempted 
creation,  without  the  evidence  of  it  being  in  writing.  No 
such  surrender  is  alleged  or  proved.  (See  Sackett  v.  Bar- 
nunij  22  Wend.  607;  Bing.  an  Beal  Ustate,  256.) 

But  I  am  unable  to  see  how  the  plaintiff,  who  must  be 
held  to  have  entered  into  possession  of  the  estate  with  her 
husband,  and  thereby  acquired  her  inchoate  rights,  had 
not  been  foreclosed  by  the  proceedings  at  law  to  which 
she  was  a  party,  and  of  which  she  had  full  and  actual 
notice.  The  plaintiff,  therefore,  is  in  no  better  condition 
in  this  respect  than  her  husband.     She  was  a  party  to  the 
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foreclosure  suit.  The  merits  of  that  suit,  it  must  be  pre- 
sumed, have  been  adjudged,  and  she  cannot  resist  the 
process  issued  to  carry  into  effect  that  judgment  against 
her  right  of  possession.  It  was  not  alleged  in  her  com- 
plaint, nor  proved  on  the  trial,  that  the  claimed  forfeiture 
had  been  adjudged  by  any  court,  or  determined  by  any 
judicial  proceeding;  or  that  the  mortgagee  had  been  a 
party,  or  had  given  bis  consent ;  or  that  the  surrender  had 
been  by  writing.  The  condition  in  the  lease  was  not  a 
limitation  of  the  estate,  which  would  authorize  a  landlord 
to  take  peaceable  possession  at  its  determination ;  but  the 
estate  was  a  conditional  one,  which,  I  think,  can  only  be 
determined  by  a  trial  and  adjudication  upon  the  rights  of 
all  the  parties  in  interest  The  mortgagee  has  had  no 
judgment  forfeiting  his  rights  ;  and  has  made  no  surren- 
der of  bis  interests.  I  think  the  judgment  was  right,  and 
must  be  affirmed. 

Miller,  P.  J.,  and  Parker,  J.,  concurred  in  the  result. 

Judgment  affirmed. 

[Third  Dbpartxeitt,   Qbvbral   Tbbm,   at  Binghamton.   June  6,  1871. 
JIGBsTj  P.  J.,  and  FoCUr  and  Parker^  Justices.] 
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The  general  rule  that  where  a  party  ia  the  owner  of  personal  property  which       (  ^  ^^1 
is  upon  the  land  of  another,  the  former  cannot  commit  a  trespass  hy  enter- 
ing and  taking  it  away,  does  not  apply  to  that  entry  of  a  party  which  is 
necessary  to  enahle  him  to  make  a  partition  fence  between  him  and  an 

'    adjoining  owner. 

The  law  compels  each  owner  to  make  his  portion ;  and  this  carries 
right  to  such  necessary  occupation,  far  the  time  being,  as  is 
comply  with  snch  legal  duty. 


ries  with  it  the/ 
is  requii*ed,  tol 


THIS  was  aa  action  for  malicious  prosecution,  and  is  an 
appeal  from  an  order  denying  a  new  trial,  and  also  from 
the  judgment  entered  in  this  action  in  pursuance  of  said 
order.  The  case  was  tried  at  the  Tompkins  circuit,  and 
resulted  in  a  verdict  for  the  plaintiff  for  975.  The  defend- 
ant moved  for  a  new  trial  on  a  case  and  exceptions,  which 
motion  was  denied,  at  the  Schuyler  special  term^  in  June 
1870,  (in  form  as  by  the  order,  at  that  terra,)  and  judg- 
ment ordered  on  the  verdict.  The  defendant  appealed 
from  the  order  and  from  the  judgment  There  was  no 
exception  to  the  general  charge  of  the  judge  to  the  jury, 
nor  any  to  the  requests  to  charge,  except  to  the  first  and 
seventh  requests,  which  are  as  follows :  "  I  am  requested 
to  charge,"  first,  ^^That  an  assault  is  committed  by  an 
attempt  or  offer  to  beat  another,  without  touching  him ; 
as  if  one  lift  up  his  cane  or  fist  in  a  threatening  manner, 
and  is  an  indictable  offense.  That  is  so,  if  he  is  within 
striking  distance/'  Seventh.  *'That  Carpenter  had  no 
right  to  take  the'  stones,  after  being  directed  by  Ilalsey 
not  to  do  so."  This  depends  upon  the  question,  whether 
these  stones  were  the  stones  which  the  plaintiff  hud 
brought  there,  to  build  his  wall ;  arid  whether,  in  fact, 
they  were  the  stones  of  the  plaintiff,  or  not  If  they  were 
the  plaintiff's  stones,  which  he  had  brought  there  to  erect 
this  wall,  then  the  defendant  had  no  right  to  take  the 
stones  away,  but  the  plaintiff  had  a  right  to  lay  them  up 
in  his  wall" 
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The  facts  necessary  to  be'  stated,  will  appear  in  the 
opinion. 

Wm.  Spraguej  for  the  plaintiff. 

Beers  dk  Howard^  for  the  defendant 

By  the  Courtj  Potter,  J.  The  parties  own  adjoining 
farms,  the  line  fence  between  which  had  been  divided  be- 
tween the  plaintiff  and  a  former  owner  of  the  defendant's 
land.  The  defendant  had  occupied  his  land  about  two 
years,  and  had  recognized  the  division  of  the  fence,  by 
building  or  repairing  his  half.  Previous  to  the  defendant's 
ownership,  the  plaintiff  had  drawn  stone  from  his  land, 
and  placed  them  in  piles,  or  a  winrow,  as  it  was  called, 
for  a  foundation  or  bottom  upon  which  to  build  a  part 
of  his  portion  of  the  fence  on  a  straight  line.  The  defend- 
ant's fence  was  a  rail,  crooked  fence,  a  part  being  on  each 
side  of  the  line.  At  the  time  in  question,  the  plaintiff  was 
laying  up  the  stone  he  .had  so  drawn  some  seven  or  eight 
years  previous,  into  wall ;  these  stones,  it  seems,  were 
mostly  on  the.  defendant's  side  of  the  straight  division 
line.  The  defendant  came  and  forbade  the  plaintiff  using 
these  stone,  claiming  them  to  be  his,  as  being  on  his  land. 
A  dispute  arose ;  the  parties  standing  each  on  his  own 
land,  until  the  defendant  commenced  moving  some  of  the 
stones,  as  the  plaintiff  testifies,  from  the  wall,  and  throwing 
them  back  further  upon  his  own  land;  but  as  the  defend- 
ant testifies,  it  was  the  stone  in  the  pile,  not  in  the  wall ; 
the  plaintiff  forbade  this  two  or  three  times;  the  defend- 
ant did  not  cease;  the  plaintiff^  as  he  testifies,  put  his 
hand  gently  on  the  defendant's  shoulder,  to  prevent  his 
removing  stone  from  the  wall,  and  as  the  defendant  testi- 
fies, it  was  with  some  considerable  force ;  a  womanly 
blow ;  then  there  was  a  clinch  across  the  wall,  and  in  the 
scuffle,  the  defendant  somehow  got  over  on  the  plaintiff's 
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Bide;  got  the  plaintiff  down,  and  beat  him  severely. 
Whichever  testimony  is  true,  the  extent  of  which,  and  the 
number  of  blows  inflicted,  is  in  conflict  between  them. 
The  defendant  immediately  went  to  a  justice  of  the  peace, 
some  four  miles  distant,  obtained  a  warrant  against  the 
plaintiff  for  assault  and  battery ;  the  plaintiff  was  arrested, 
held  before  the  justice  for  examination,  appeared  twice ; 
the  defendant  was  sworn  alone ;  and  upon  his  own  state- 
ment the  justice  dismissed  the  complaint;  upon  which 
this  action  for  malicious  prosecution  was  brought. 

I  have  carefully  examined  the  rulings  of  the  judge  on 
the  trial,  and  find  no  one  excepted  to,  that  has  sufficient 
merit  to  seriously  discuss ;  nor  do  I  see  anything  in  the 
refusal  of  the  judge  to  charge  as  law,  that  contains  error 
sufficient  to  reverse  the  judgment.  It  is  true,  as  a  gen- 
eral rule,  that  where  a  party  is  the  owner  of  personal 
property  which  is  upon  the  land  of  another,  the  former 
cannot  commit  a  trespass  by  entering  and  taking  it  away ; 
but  this  rule,  I  apprehend,  does  not  apply  to  that  neces- 
sary entry  of  a  party  to  enable  him  to  make  his  partition 
fence.  The  law  compels  each  owner  to  make  his  portion, 
and  this,  I  think,  carries  with  it  the  right  to  such  neces- 
sary occupation,  for  the  time  being,  as  is  required,  to  com- 
ply with  such  legal  duty.  The  defendant  had  made  his 
portion  of  the  fence,  exercising  the  same  right  which 
custom,  and  I  think  the  law,  recognizes,  of  a  crooked 
fence,  one  half  on  each  side  of  the  line.  And  all  who 
know  what  is  practically  necessary  in  performing  this 
duty,  will  attest  to  the  necessity  of  this  law  of  custom 
and  of  implied  right.  The  plaintiff  had  drawn  these 
stones  for  the  fence'by  the  consent  of  the  former  proprietor, 
who  had  consented  to  this  arrangement,  and  who  had 
divided  the  line,  and  made  such  partition  ;  and  which  had 
been  adopted  by  the  defendant  as  a  line.  But  the  com- 
plaint, w^iich  the  plaintiff  says  he  made,  at  the  time  of 
the  conflict,  was,  that  the  defendant  was  removing  the 
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Stones  that  had  been  laid  up  in  the  wall,  and  which  then 
constituted  the  partition  fence ;  and  it  was  to  prevent  this 
removal  that  he  put  his  hand  against  the  defendant,  stand- 
ing on  his  own  side  of  the  wall.  It  can  hardly  be  assumed 
that  the  plaintiff  could  reach  the  defendant  while  remov- 
ing stones  five  to  eight  feet  upon  the  other  side.  If  the 
stones  the  defendant  was  moving  were  those  laid  up  in 
the  wall,  upon  any  theory,  the  defendant  had  no  right  to 
remove  them.  And  whether  these  were  the  stones  or 
not,  was  a  question  of  fact,  upon  which  question  the  testi- 
mony was  in  conflict  It  does  not  necessarily  appear  that 
the  judge  intended  any  other  stones  than  those  which 
were  laid  up  in  the  wall ;  but  upon  the  other  theory,  I  do 
not  think  the  charge  of  Judge  Mason  was  error. 
I  think  the  judgment  should  be  afSlrmed. 

Judgment  affirmed. 

[Third  Dbpartmbkt,  Qbitbral  Tbrm,  at  BinghamtoDi  Jane  6, 1871.  MUUr, 
P.  J.,  and  Potter  and  Fm-ker,  Justioes.] 
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On  the  ITth  of  October,  1866,  the  plaintiff,  being  the  owner  of  a  large  qnan- 
tity  of  wool,  sold  the  same  to  A.,  F.  &  W.  on  a  credit  of  four  months,  upon 
their  notes.  A.,  F.  &  W.  were  insolvent,  at  the  time,  and  the  wool  was  pur- 
chased by  A.,  one  of  the.  members  of  the  firm,  with  knowjedge  of  such  in- 
solvency, and  with  a  preconceived  design  not  to  pay  for  the  wool.  On  that 
day  ten  sacks  of  the  wool  were  delivered  to  the  purchasers,  and  on  the  next 
day  twenty-one  sacks  more  were  delivered.  On  the  19th  of  October  the  plaintiff 
refused  to  deliver  the  remainder ;  and  on  that  day  A.,  F.  &>  W.  made  an  as- 
signment of  all  their  personal  estate,  including  the  wool  which  had  been  de- 
livered, to  T.  &  R.,  to  secure  liabilities  of  the  assignors  to  them,  and  to  pay 
laborers  and  operatives.  The  wool  delivered  was  immediately  put  into  the 
mill  of  the  purchasers,  and  at  the  time  the  assignment  was  made,  the  ten 
sacks  delivered  on  the  17lh,  and  more  than  one  half  of  the  twenty-one 
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sacks  delivered  on  the  18th,  had  passed  the  first  process  of  manafactnre, 
and  were  at  difierent  stages  of  manufacturing  into  under  garments.  On  the 
same  day,  after  the  execution  of  the  assignment,  the  defendant,  claiming 
under  the  assignees,  took  possession  of  the  wool,  at  the  said  milL  On  the 
22d  of  October  the  plaintiff  demanded  the  twenty-one  sacks  of  wool,  of  the 
assignees,  claiming  the  right  to  rescmd  the  sale  and  reclaim  the  property, 
on  the  ground  of  fraud.  And,  before  the  defendant  or  either  of  the  parties 
to  or  for  whom  the  assignment  was  executed  had  p^d  any  money  or  wages, 
the  same  demand  was  senred  upon  the  defendant. 

Hitd^  1.  That  the  purchase  of  the  wool  by  A.,  F.  ^  W.  having  been  fraudulenti 
the  delivery  of  the  property  to  them  gave  them  no  title  to  it. 

2.  That  the  assignment  was  fraudulent  and  void  as  against  the  plaintiff. 

8.  That  the  plaintiff  had  the  right  to  have  the  sale  rescinded,  unless  he  had,  by 
some  act  of  omission  or  commission,  lost  his  ttatut  and  was  thus  deprived 
of  the  power  of  making  complaint ;  the  burthen  of  showing  which  was 
upon  the  defendant 

4.  That  the  assignees,  T.  &  R.,  were  not  in  law  absolute  and  bona  JUU  pur- 
chasers, and  their  title  was  no  better  than  that  of  their  assignors.  That  the 
assignment  itself  was  evidence  that  they  were  not  absolute  purchasers,  but 
merely  trustees  of  the  property  assigned. 

5.  That  the  wool  had  not,  by  the  acts  of  the  fraudulent  purchasers  in  mixing 
the  same  with  other  wool  and  commencing  the  manufacture  thereof,  lost  its 
identity,  and  become  changed  into  a  new  product,  before  the  transfer  by  the 
assignees  to  the  defendant,  so  as  to  prevent  the  plaintiff  from  rescinding 
the  sale  and  reclaiming  the  property. 

6.  That  the  defendant  was  not  a  bona  fld$  purchaser,  and  could  claim  no  pro- 
tection as  such. 

It  is  only  innocent  purchasers  who  purchase  property  converted  into  a  different 
species  that  can  be  protected ;  and  not  even  an  innocent  purchaser  is  so  pro- 
tected, who  takes  the  title  from  a  tresi^asser  or  wrongdoer ;  because  the 
trespasser  had  none  to  give. 

The  owner  of  the  original  material  may  still  retake  it  in  its  improved  state,  or 
he  may  recover  its  improved  value. 

The  case  of  Niehda  v.  MichaeU,  (23  N.  T.  264,)  although  it  holds  that  as  to  the 
vendee^  upon  whom  a  fraud  has  been  committed,  the  sale  is  voidable  at  his 
option,  does  not  sustain  the  position  that  fraud  in  the  sale  renders  the  sale 
only  voidable  as  to  the  tfndor,  of  whom  the  property  was  fraudulently  pur- 
chased. 

rpHE  plaintiff  Joslin  and  one  Gay  were,  on  or  before  the 
1  17th  October,  1866,  the  owners  of  a  quantity  of  wool, 
which  was  in  the  hands  of  H.  Rankin  &  Co.  of  Troy,  as 
their  factors,  for  sale.  And  on  that  day  one  Mayo,  as  the 
fltrent  of  the  firm  of  Alden,  Prink  &  Weston,  bought  of 
•  Vol.  LX.  4 
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said  Rankin  k  Co.  about  10,000  poqnda  of  such  wool  at 
60  cents  per  pound.  The  wool  was  purchased  upon  a 
credit  of  four  months,  upon  the  notes  of  Alden,  Frink  & 
Co.  Rankin  &  Co.  did  not  at  the  time  disclose  to  the 
purchasers  who  were  the  owners  of  the  wool,  and  the 
purchasers  did. not  know  who  were  the  owners.  Alden, 
of  the  firm  of  the  purchasers,  was  the  only  member  who 
knew  of  the  purchase.  At  the  time  of  the  purchase  of 
the  wool  by  Mayo,  the  agent,  the  firm  of  Alden,  Frink  & 
Weston  was  insolvent,  and  known  to  be  so  by  Alden  and 
Frink,  two  of  the  firm,  but  Mayo,  the  agent  who  made 
the  purchase,  was  ignorant  of  such  insolvency,  as  were 
also  Rankin  &  Co.,  the  factors  of  the  owners;  though 
during  the  negotiation  for  the  sale  Rankin  &  Co.  heard 
that  the  paper  of  Alden,  Frink  &  Co.  had  been  protested, 
and  so  informed  Mayo.  Alden  was  the  financial  matiager 
of  his  firm.  On  the  11th,  12th,  13th  and  15th  days  of 
October,  1866,  large  amounts  of  the  paper  of  Alden, 
Frink  &  Co. — nearly  $40,000 — had  been  protested  at  the 
banks  of  Troy  and  New  York.  The  contract  for  the  wool 
was  completed  on  the  17th  day  of  October,  1866,  and  on 
that  day  Alden,  Frink  k  Weston  made  their  notes  at  four 
months,  payable  to  their  own  order,  in  payment  of  the 
wool,  and  ten  sacks  of  the  wool  were  delivered  on  that 
day  to  Alden,  Frink  k  Co.,  and  on  the  next  day,  the  18th, 
twenty-one  sacks  more  were  so  delivered.  And  on  that 
day  the  notes  so  given  were  delivered  to  Rankin  &  Co. 
before  they  were  informed  of  the  insolvency  of  Alden, 
Frink  k  Weston.  On  Friday,  the  19th  of  October,  Rai»- 
kin  &  Co.  refused  to  deliver  the  remainder  of  the  wool, 
and  on  that  day  Alden,  Frink  k  Co.  made  an  assignment 
of  all  their  personal  estate,  including  the  wool  in  question, 
which  had  been  delivered,  to  Thompson,  Sons  k  Co.  and 
Gould  Rockwell,  to  secure  liabilities  of  Alden,  Frink  & 
Co.  to  them,  and  to  pay  laborers  and  operatives,  to  the 
amount  of  $20,000.     The  wool  was  purchased  by  Alden 
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witli  knowledge  of  the  insolvency  of  his  firm,  and  with  a 
preconceived  design  not  to  pay  for  it.  'At  the  time  of 
this  assignment  by  Alden,  Frink  &  Co.  on  the  19th,  the 
ten  bales  of  wool  delivered  on  the  17th,  and  more  than 
half  of  the  twenty-one  bales  delivered  on  the  18th,  had 
passed  the  first  manufacturing  process,  and  were  at  difier- 
eut  onward  stages  of  manufacturing  into  shirts  and  draw-- 
ers,  in  their  manufactory ;  and  also  on  the  same  day  of 
this  assignment,  and  after  its  execution,  the  defendant 
Cowee  took  possession  of  the  property  in  question  at  the 
said  mill  in  Cohoes. 

On  Saturday,  the  20th  of  October,  Alden,  Prink  & 
Weston  made  another  assignment  to  other  persons,  includ- 
ing the  plaintiff  and  his  copartner,  Gay,  of  the  reaidtie  or 
iurplus  that  might  remain  of  the  same  property  previously 
assigned.  On  Monday,  the  22d  of  October,  the  plaintiffs 
caused  to  be  served  on  the  first  named  assignees,  a  demand 
of  the  said  thirty-one  bales  of  wool,  alleging  the  circum- 
stances of  fraud  by  which  they  were  obtained,  and  basing 
their  claim  thereon,  and  claiming  the  right  to. rescind  the 
sale  and  reclaim  the  property,  on  the  ground  of  such 
fraud.  Before  bringing  this  action.  Gay,  the  former  co- 
partner  of  the  plaintiff  in  the  wool  in  question,  transferred 
his  interest  in  the  claim  to  the  plaintiff.  And  before  the 
defendant  Cowee  or  any  one  of  the  parties  to  or  for  whom 
the  first  assignment  was  executed,  had  paid  any  money  or 
wages,  as  they  were  required  by  the  first  assignment,  the 
said  written  demand  of  the  thirty-one  bales  of  wool,  by 
reason  of  the  said  alleged  fraud,  was  also  served  on  the 
defendant  Cowee.  The  notes  given  on  the  sale  of  the 
wool  were  produced  on  the  trial,  to  be  canceled,  and  a 
release  ofi*ered  of  all  claim  of  the  surplus  under  the^ second 
assignment  of  Alden,  Frink  &  Co.  The  referee  found  the 
amount  of  wool  so  obtained  was  of  the  value,  with  inter- 
est to  the  date  of  the  report,  of  $5018.44 ;  that  the  pur- 
chase of  the  wool  was  fraudulent,  and  that  the  sale  might 
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be  reBcinded ;  that  the  defendant  was  not  a  bona  fide  pur- 
chaser of  wool,  as  far  as  the  plaintiff  was  concerned,  and 
if  he  was,  the  plaintiff  would  still  be  entitled  to  recover  as 
against  the  defendant,  for  the  value  of  the  wool  delivered 
to  Alden,  Frink  &  Co. ;  that  the  right  to  rescind  the  con- 
tract had  not  been  waived,  by  anything  that  had  beea 
done  by  the  plaintiff,  or  by  Rankin  &  Co.,  and  ordered 
judgment  for  the  plaintiff'.  Judgment  was  entered  for  the 
plaintiff',  and  the  defendant  appealed,  and  asked  a  reversal 
of  the  judgment  and  a  new  trial,  chiefly  upon  three 
grounds :  1st.  That  the  wool  was  irreclaimable,  from  its 
consumption  and  loss  of  identity.  2d.  That  the  defend- 
ant and  others  were  bona  fide  purchasers.  3d.  That  the 
original  sale  was  not  promptly  and  effectually  rescinded 
by  the  vendors,  but  was  ratified. 

John  B.  Gale  J  for  the  appellant 

E.  F,  BuUardj  for  the  respondent 


By  the  Courts  Potter,  J.  There  are  leading  features  iu 
this  case  which  are  in  the  way  of  giving  effect  to  the  ad- 
mirable argument  and  clear  logic  of  the  counsel  for  the 
defendant.  What  is  called  the  first  assignment  of  the 
wool  in  question  by  Alden,  Frink  &  Weston,  which  ap- 
pears in  the  case,  how  valid  soever  it  may  be  in  regard  to 
all  the  estate  therein  described,  except  that  obtained  of 
the  plaintiff,  was,  upon  the  finding  of  the  referee,  which 
is  well  sustained  by  the  evidence,  fraudulent  and  void  as 
against  the  plaintiff  at  his  option  ;^  the  wool  having  been 
purchased  with  a  knowledge  of  the  insolvency  of  Alden, 
Frink  ^  Co.,  and  with  a  preconceived  design  not  to  pay 
for  it.  To  give  to  a  transaction  so  conceived  in  iniquity, 
and  so  consummated  in  sin,  moral  and  legal  soundness, 
requires  either  the  performance  of  a  legal  miracle,  or  a 
corresponding  obliquity  on   the  part  of  the  party  sinned 
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agaiust,  by  acts  of  omission  or  commission,  whereby  he 
has  lost  his  statm^  and  is  thus  deprived  of  the  power  of 
making  complaint.  The  burden  of  showing  that  the 
plaintiff  h  in  this  condition,  is  upon  the  defendant. 
Especially  is  this  so,  when  the  referee  has  found  as  facts, 
that  neither  the  plaintiff  or  his  factors,  Rankin  &  Co.,  have 
done  anything  in  relation  to  the  subject  matter  of  the 
action  to  waive  their  rights;  that  the  right  to  rescind  was 
wot  waived ;  and  that  the  contract  was  rescinded  by  the 
plaintiff.  That  the  fraud  found  was  committed  upon  the 
plaintiff,  is  neither  denied  or  attempted  to  be  justified,  pal- 
liated  or  excused ;  but  it  is  claimed  by  the  defendant,  that 
by  the  technical  operation  of  law  growing  out  of  the  acts 
of  the  fraudulent  purchasers  in  their  mixing  this  wool  with 
other  wool,  which  altogether  was  in  such  a  forward  state 
of  manufacture  that  it  lost  its  identity  as  wool,  and  became, 
with  such  other  wool,  changed  into  a  new  product  before 
the  transfer  by  thie  assignee  of  the  fraudulent  purchaser 
of  the  same,  to  the  defendant  Cowee.  It  is  also  claimed 
that  the  plaintiff's  right  to  recover  must  depend,  upon  the 
simultaneous  title  of  the  plaintiff,  and  the  conversion  by 
Cowee,  the  defendant;  that  the  wool  having  thus  lost  its 
identity  as  wool  when  it  was  conveyed  to  Cowee,  the  de- 
fendanty  he  could  not  have  converted  it  as  wool,  inasmuch 
as  there  could  be  no  conversion  of  that  which  had  ceased 
to  be ;  and  that  therefore  the  demand  of  the  wool  of  Cowee 
did  not  authorize  the  bringing  of  this  action  for  its  con- 
version. This  embraces  a  brief  outline  -of  the  skillfully 
prepared  argument  of  the  defendant's  counsel. 

I  have  no  disposition  to  struggle  with  the  Science  of 
metaphysics,  or  with  logic,  nor  to  deny  their  legitimate 
use  in  argument;  but  I  am  at  all  times  prepared  to  deny 
that  the  perpetrator  of  a  willful  and  deliberate  fraud  can, 
either  by  the  cunning  or  skill  with  which  he  t4^complishes 
his  unrighteous  advantage,  or  by  the  sudden  or  rapid 
change  with  which  he'has  been. able  to  transform  his  ill 
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gotten  gains  from  one  commodity  or  product  to  that  of 
another,  he  can^  even  through  the  agency  of  metaphysics 
or  logic,  secure  from  the  courts  an  indorsement  of  such 
fraudulent  devices.  And  this  I  am  prepared  to4iold,  how 
skillfully  soever  the  argument  may  be  framed,  or  how  elo- 
quently or  plausibly  soever  it  may  be  presented.  The 
courts,  whenever  their  aid  is  invoked,  in  such  cases,  will 
look  at  the  animtis  of  the  transaction,  and  declare  the 
transaction  a  nullity,  when  conceived  and  carried  out  in 
fraud.  Such  transactions  are  not  merely  defeasible  or 
voidable,  requiring  legal  action  to  effect  it ;  they  are  abso- 
lutely void  at  the  option  of.  the  vendor,  unless  the  de- 
frauded party  waives  his  right  by  unreasonable  delay  in 
making  his  demand ;  though  I  do  by  no  means  deny  that 
there  is  a  class  of  cases  which,  under  other  circumstances, 
sustain  the  theory  and  the  law  as  contended  for  by  the 
defendant's  counsel.  They  do  not,  however,  apply  to  this 
class  of  frauds. 

The  question  of  unreasonable  delay  on  the  part  of  the 
plaintiff  is  not  made  a  point  in  the  case.  The  delivery  of 
thisVool  to  Alden,  Prink  k  Co.  gave  them  no  title  to  it. 
They  obtained  ten  sacks  on  the  day  of  the  agreement,  the 
17th,  and  twenty-one  sacks  on  the  18th,  all  of  which,  it 
seems,  was  put  in  the  process  of  manufacture ;  and  on  the 
next  day,  Friday,  the  19th,  they  assigned  it,  with  other 
property,  to  Thompson  &  Sons  and  Rockwell  to  secure  their 
prior  indebtedness  and  liabilities.  These  assignees  were 
not  in  law  absolute  and  bona  fide  purchasers.  Their  title 
was  no  better  than  that  of  Alden,  Frink  &  Co.  They  parted 
with  no  consideration  at  the  time,  and  their  assumption  of 
wages  to  hands  was  not  at  all  equal  to  the  value  of  other 
property  assigned  at  the  same  time,  from  which  they  real- 
ized more  than  the  assumed  liability,  and  which  it  must 
be  assume<||fwas  legally  assigned,  and  out  of  which  they 
must  pay  such  wages,  if  at  all.     The  assignment  itself  is 
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evidence  that  the  assignees  were  not  absolute  purchasers, 
but  merely  trustees  of  the  estate  assigned.. 

Nor  is  it  denied  that  there  is  a  large  class  of  cases  in 
which  the  doctrine  is  established  that  a  bona  fide  purchaser 
from  a  fraudulent  vendee  acquires  a  good  title ;  but  we 
need  not  in  this  case  draw  the'  distinction  in  regard  to 
such  as  do,  and  such  as  do  pot,  come  within  that  rule. 
This  case  does  not  come  within  the  rule.  Cowee,  the  de- 
fendant, not  only  took  the  wool  in  question  from  the 
assignees  of  Alden,  Frink  &  Co.  as  trustees,  and  not  as 
absolute  purchasers,  on  the  day  they  got  their  assignment 
of  the  same,  but  before  he  paid  anything  thereon,  or  be- 
came liable  for  wages,  he  was  served  with  full  notice  of 
the  plaintift''8  claim,  and  of  the  fraud  by  which  the  wool 
was  obtained.  He  was  not  a  bona  fide  purchaser,  and  can 
claim  no  protection  as  such.  It  is  only  innocent  pur- 
chasers, who  purchase  property  converted  into  a  different 
species,  that  can  be  protected  ;  and  not  even  the  innocent 
purchaser  is  so  protected,  who  takes  the  title  from  a  tres^ 
passer  or  wrongdoer ;  because  the  trespasser  had  none  to 
give.  The  owner  of  the  original  material  may  still  retake  it 
in  its  improved  state,  or  he  may  recover  its  improved  value. 
(SiUbury  v.  McCoon,  3  N.  T,  384.)  The  case  of  Nichoh  v. 
MieAaehj  23  N,  T.  264,)  does  not  sustain  the  position  that 
fraud  in  the  sale  renders  the  sale  only  voidable,  as  to  the 
vendor,  of  whom  the  property  was  fraudulently  purchased. 
It  does  indeed  hold  that  as  to  the  vendee  upon  whom  a 
fraud  has  been  committed^  it  is  voidable  at  the  option  of 
the  vendee. 

It  is  claimed  by  the  defendant  that  the  second  assign- 
ment by  Alden,  Frink  k  Co.  of  the  surplus,  to  the  plain- 
tiff and  others,  after  paying  the  first  assignees,  was  a 
ratification  of  the  sale  of  the  wool.  The  referee  has  no- 
where found  as  a  fact,  that  the  plaintiff  either  Ratified  such 
assignment,  or  even  knew  the  fact  that  such  an  assign- 
ment had  been  made  in  his  (plaintiff's)  favor.     Such 
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assignment  bears  date  Saturday  the  20th  of  October,  and 
on  Monday,  the»22d  of  the  same  month,  the  plaintiff^  in 
writing,  expressly  repudiated  and  rescinded  the  contract 
of  sale,  and  demanded  the  wool;  and  for  caution,  it  would 
seem,  on  the  trial  the  plaintiff  tendered  a  release  of  all 
interest  in  such  second  assignment;  though  it  does  ap- 
pear that  the  plaintiff's  factors,  Rankin  &  Co.,  accepted 
the  second  assignment  conditionally,  that  it  should  not 
affect  the  plaintifi''s  right  to  bring  an  action  to  recover  the 
wool.  The  right  or  authority  of  Rankin  &  Co.  to  make 
a  conditional  agreement,  or  any  agreement,  for  the  plain- 
tiff, after  the  fraud,  to  ratify  it  conditionally  or  otherwise, 
was  not  discussed  upon  the  argument 

No  other  point  of  merit  is  presented,  that  requires  dis- 
cussion. I  have  not  been  able  to  find  a  sufficient  cause 
for  reversing  the  judgment,  and  think  it  must  be  affirmed, 

with  costs. 

Judgment  affirmed. 

[Third    Dbfabtmbnt,  Gbnbbal  Tbbx,  at   Binghamton,  June  6,  1871. 
Mitter,  P.  J.,  and  JPoUer  and  PorAw,  Justices.] 


-^♦♦■ 


Jambs  B.  Shields,  appellant,  vs.  Elizabeth  Shields, 

Executrix  &c.,  respondent. 

In  every  case,  when  a  complaint  is  made  to  a  surrogate,  nnder  the  provisions 
of  the  Bevised  Statutes,  that  the  drcumstanoes  of  a  person  appointed  execu- 
tor are  so  "jTrMoribM**  as  not  to  afford  adequate  security  for  his  due  admin- 
istration of  the  estate,  (2  J2.  8»  72,  f  18,)  it  must  depend  upon  its  own  pecu- 
liar features  and  circumstances ;  of  which  the  surrogate  is  the  appropriate 
Judge. 

The  drcumstanoes  of  an  executor  are^«ar»oiM,  within  the  meaning  and  intent 
of  the  statute,  only  when  his  character  and  conduct  present  such  evidence 
of  improvidence  or  recklessness  in  the  management  of  the  trust  estate,  or  of 
his  own,  as  in  the  opinion  of  prudent  and  discreet  men  endangers  its 
security. 


.   J 


ELMIRA— SEPTEMBER,  1870.  57 

Shields  9.  Shields. 

nioagh  baokriiptcy  might  ftimish  a  reason  for  supersediDg  ao  executor, 
poverty  do<m  Dot. 

The  selection  of  a  trustee  is  an  indication  of  the  highest  degree  of  personal 
confidence ;  and  character,  rather  than  pecuniary  responsibility,  controls  the 
selection.  And  it  would  be  arbitrary,  as  well  as  unjust,  for  a  court  to 
adjudge  that  a  person  of  sufficient  capacity  to  make  a  will  had  not  enough 
to  select  a  trustee  to  manage  the  estate  as  executor. 

THIS  18  an  appeal  from  the  order  of  the  surrogate  of 
Washington  county  dismissing  the  plaintiff's  com* 
plaint.  The  plaintiff^  by  his  complaint,  asked  for  an 
ord(3r  to  supersede  the  defendant,  and  to  enjoin  her  from 
further  acting  as.  executrix  of  the  will  of  her  deceased  hus- 
band ;  and  for  such  other  order  in  the  case  as  should  tend 
to  the  security  and  due  administration  of  the  said  estate. 
The  complaint  alleged  the  making  and  due  proof  of  the 
will  of  the  deceased,  the  issuing  of  letters  testamentav  to 
the  defendant  as  sole  execijtrix,  an  interest  of  the  plaintiff 
in  the  estate  of  the  deceased ;  and  alleged  that  the  circum- 
stances of  the  defendant  were  so  precarious  as  not  to  afford 
adequate  security  for  her  administration.  That  the  estate 
was  of  about  the  value  of  $7000,  of  which  the  use  of  about 
96000  was  given  to  the  defendant  for  life,  with  full  power 
to  the  defendant  of  sale  and  disposition ;  and  that  she,  the 
defendant,  was  worth  but  a  small  sum,  except  what  was 
so  given  her  in  said  Will. 

Upon  filing  this  complaint,  verified,  the  surrogate  issued 
a  citation  to  the  defendant  to  show  cause  why  she  should 
not  be  superseded.  Parties  appeared  by  their  proctors. 
The  defendant  moved  to  set  aside  the  order  as  improvi- 
dently  granted  and  unauthorized,  and  raised  the  point 
that  the  objections  should  have  been  filed  before  the  let- 
ters were  granted.  The  surrogate  denied  this  motion, 
and  heard  the  testimony.  The  defendant  was  sworn  on 
the  part  of  the  plaintiff,  and  testified  that  she  owned  no 
real  estate  in  her  own  name,  nor  any  personal  property, 
except  her  husband's  property,  and  never  had  any  since 
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her  marriage ;  she  had  some  money  when  she  was  married, 
that  went  into  her  husband's  hands.  The  defendant  was 
then  sworn  on  her  own  behalf^  and  testified  that  she  was 
acquainted  with  the  real  estate  of  her  father,  (the  testator,) 
which  was  worth  about  J5000.  Did  not  know  whether  it 
was  mortgaged,  or  whether  the  testator  was  in  debt  One 
Lendrum  was  then  sworn  on  the  part  of  the  defendant 
executrix,  and  testified  that  the  testator  called  upon  him 
to  write  the  will,  and  spoke  of  his  wife  as  an  excellent 
manager,  and  as  having  helped  to  make  the  property,  and 
that  he  had  perfect  confidence  in  her  management.  There 
was  no  other  material  evidence,  except  the  will  itself. 
The  case  was  argued  and  submitted  to  the  surrogate,  who 
dismissed  the  complaint,  and  made  an  order  to  that  effect, 
and  gave  the  following  as  the  grounds  of  his  decision  : 

lAThere  is  no  proof  of  anything  wrong  on  the  .part  of 
the  executrix,  or  that  she  is  insolvent. 

2.  ISor  that  she  is  about  to  dispose  of  the  real  estate,  or 
has  shown  any  intention  to  do  so. 

3.  Her  husband  expressed  full  confidence  in  her,  when 
he- made  his  will,  and  made  her  the  sole  executrix  of  the 
same.  There  is  no  reason  to  believe  that  she  will  violate 
her  oath  of  office. 

4  Should  any  danger  to  any  part  of  the  estate  arise,  the 
complainant  can  then  apply  for  additional  security. 
From  this  order  there  was  an  appeal  to  this  court. 

« 

Botes  (k  ThamaBj  for  the  plaintiff. 

M.  Fairchildj  for  the  defendant 

By  the  Gourty  Potter,  J.  Letters  testamentary  may  be, 
and  should  be,  granted  by  the  surrogate  at  any  time  after 
the  will  shall  be  proved,  to  the  person  or  persons  named 
in  the  will  as  executors,  unless  an  affidavit  is  made  and 
filed  by  the  widow,  legatee,  next  of  kin,  or  creditor  of  the 
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testator,  setting  forth  that  such  person  intends  to  file  ob- 
jections against  the  granting  of  such  letters,  and  stating 
that  he  is  advised  and  believes  that  there  are  just  and 
substantial  objections  to  the  granting  of  such  letters  to 
the  persons  named  as  such  in  the  will.  When  such  an 
affidavit  is  filed,  then  the  duty  of  the  surrogate  is  pre- 
scribed. In  this  case,  no  such  proceeding  was  had;  no 
sach  affidavit  was  filed.  The  duty  of  the  surrogate  was 
plain ;  he  pursued  it  and  issued  the  letters.  There  are 
certain  objections  at  law^  which^  if  they  exist  when  the 
will  is  proved,  the  surrogate  will,  as  it  will  be  his  duty  to 
do,  refuse  to  grant  letters  testamentary,  on  the  ground  of 
incompetency  of  the  person  named,  and  will  issue  letters 
of  administration  with  the  will  annexed.  The  statute  de- 
fines these  objections  of  incompetence  to  persons  as 
follows : 

*^lst  Incapable  in  law  of  making  contracts,  (except 
married  women.)  2d.  Under  the  age  of  twenty-one  years. 
3d.  An  alien,  not  being  an  inhabitant  of  this  State. 
4th.  Who  shall  have  been  convicted  of  an  infamous  crime. 
5th.  Who,  upon  due  proof,  shall  be  adjudged  incompetent 
by  the  surrogate  to  execute  the  duties  of  such  trust,  by 
reason  of  drunkenness,  tmprovtdenee,  or  want  of  under- 
standing."   (2  iJ.  S.  69,  §  3.) 

We  are  to  assume,  then,  that  none  of  these  reasons, 
not  even  that  of  impromdenee,  existed  against  the  defend- 
ant at  the  time  of  proving  the  will  and  the  issuing  of  let- 
ters testamentary.  If  after  such  letters  have  been  granted 
by  the  surrogate,  such  executor  becomes  incompetent  by 
law,  for  any  of  the  aforesaid  reasons,  or  that  the  circum- 
*  stances  of  suth  executor  are  so  precarious  as  not  to  affi)rd 
adequate  security  for  the  administration  of  the  said  estate, 
it  is  the  duty  of  the  surrogate  to  inquire  into  the  com- 
plaint    (2  iJ.  &  72,  §  18.) 

This  precarious  condition  of  the  executor  is  the  basis 
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upoD  which  the  plaintiff  moves  in  this  case,  and  it  is  this 
question  of  precariousnees  which  the  surrogate  was  called 
upon  to  decide.  It  was  not  inconipetence ;  no  such  charge 
was  made.  There  was  no  charge  of  improvidence  accru- 
ing since  the  issuing  of  the  letters ;  no  proof  of  indiscre- 
tion in  the  management  of  the  estate ;  no  want  of  exercise 
of  a  reasonable  judgment ;  no  dishonesty,  not  even  insolv- 
ency; she  had  made  no  attempt  to  dispose  of  .the  estate, 
or  expressed. an  intent  to  do  so.  What,  then,  is  this  pre- 
cariousness  upon  which  this  proceeding  is  based  ?  It  was 
not  even  her  poverty.  She  had  a  reasonable  support  for 
life  in  the  property  itself.  Though  bankruptcy  might  fur- 
nish a  reason,  poverty  docs  not.  The  trust  of  this  estate 
was  committed  to  her;  of  that,  a  part  of  which  had  once 
been  her  own,  and  intrusted  by  one  who,  better  than  any 
other,  knew  her  integrity  and  her  capacity,  and  who  had 
declared  her  to  be  an  excellent  manager;  who  had  helped 
him  to  acquire  the  estate ;  and  in  whom  he  had  perfect 
confidence.  If  the  mere  chance  that  property  committed 
to  a  trustee  might  be  lost,  would  render  his  circumstances 
precarious,  there  is  not  an  executor  occupying  that  place 
that  could  not  be  removed.  The  experience  of  the  world, 
if  appealed  to,  would  demonstrate  the  truth,  that  it  is  not 
those  who  have  most  means  in  possession  that  are  found 
to  be  the  safest  and  best  trustees.  They  are  more  gen- 
erally, and  doubtless  more  appropriately,  selected  from 
those  possessing  integrity  of  character,  habits  of  economy 
and  industry,  and  having  moderate  estates,  acquired  by 
honest  industry.  Such  persobs,  it  may  be  said,  are  in 
circumstances  less  precarious  than  many  who  possess  far 
greater  wealth.  The  selection  of  a  trustee  is  the  indica- 
tion of  the  highest  degree  of  personal  confidence ;  and 
character,  rather  than  pecuniary  responsibility,  controls 
the  selection.  It  would  be  arbitrary,  as  well  as  unjust, 
for  a  court  to  adjudge  that  a  person  of  suflScient  capacity 


ELMIBA— SEPTEMBER,  1870.  61 

Shields  v.  Shields. 

to  make  a  will,  had  not  sufBcieut  to  select  a  truBtee  to 
manage  his  estate  aa  execator. 

If  such  were  the  views  of  the  surrogate  in  this  case,  iu 
the  absence  of  all  adjudication  upon,  or  judicial  construc- 
tion of  the  meaning  and  intent  of  the  tei:m  preeariouSj  as 
employed  in  this  statute,  then  his  decision  has  a  basis  of 
good  sense  to  support  it.  Statutes  must  have  reasonable 
construction.  A  construction  that  would  give  to  the  term 
precarious^  as  used  in  this  statute,  the  literal  construction 
contended  for,  would  be  impracticable  and  mischievous. 
Webster  illustrates  the  meaning  of  **  precarious  *'  by  a 
quotation  from  Rogers,  who  says :  "  Temporal  prosperity 
is  preeariotts.''  This  applies  to  the  case  of  every  trustee. 
With  this  illustration  for  a  true  definition  of  this  term, 
the  circumstances  of  every  executor  are  precarious^  and 
he  can  be  removed  for  that  reason.  I  think  in  every  case, 
when  such  a  complaint  is  made,  it  must  depend  upon  its 
own  peculiar  features  and  circumstances ;  of  which  the 
surrogate. is  the  appropriate  judge.  It  seems  to  me  that 
the  circumstances  of  an  executor  are  precarious  only,^ 
within  the  meaning  and  intent  of  the  statute,  when  his 
conduct  and  character  present  such  evidence  of  improvi- 
dence or  recklessness  in  the  management  of  the  trust 
estate,  or  of  his  own,  as  in  the  opinion  of  prudent  and 
discreet  men,  endangers  its  security.  There  is,  it  seems 
to  me,  no  such  evidence  in  this  case ;  nor,  in  my  opinion, 
is  there  any  evidence  that  renders  the  circumstances  of 
the  defendant,  as  executrix,  precarious  within  the  mean- 
ing and  intent  of  this  statute.  It  was  a  remark  of  Lord 
Hardwicke,  ''that  a  trust  is  an  office  necessary  in  the  con- 
cerns of  life,  between  man  and  man,  and  which,  if  faith- 
fully discharged,  is  attended  with  no  small  degree  of 
trouble  and  anxiety,  and  it  is  an  act  of  great  kindness  in 
any  one  to  accept  it  If  there  is  no  mala  fides — nothing 
willftal  in  the  conduct  of  the  trustee — the  court  should 
regard  all  his  acts  with  a  favorable  eye." 
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I  have  not  found  in  the  decision  of  the  surrogate  any 
error  that  demands  the  reversal  of  the  judgment.  It 
should  be  affirmed,  with  costs. 

Judgment  affirmed. 

[Thibd  Dbpartmevt,  Gbvbbal    Tb&m,  at   Elmira,  September  6,  1870. 
Miller,  P.  J.,  and  FUter  and  Farker,  Justices.] 


-•♦♦- 


William  J.  Lormore  and  others  vs.  John  Campbell, 

BosE  Campbell  and  others. 

• 

In  an  action  against  husband  and  wife,  brought  by  judgment  creditors  of  the 
husband,  to  set  aside  conveyancee  made  by  the  defendants,  as  ftmudulent, 
the  examination  of  the  husband,  taken  in  supplementary  proceedings  against 
him,  instituted  by  another  creditor,  is  legitimate  evidence,  so  &r  as  it  affects 
the  husband. 

But  neither  the  testimony,  the  acts,  nor  the  declarations  of  the  husband  can 
be  used  as  legal  evidence  to  implicate  the  wife,  or  to  fix  her  conduct  u 
l^udulent,  or  to  divest  her  of  her  estate.  And  if  such  testimony  is  given, 
before  a  referee,  it  is  his  duty,  upon  the  motion  of  the  wife,  to  strike  it  out, 
if  he  does  not  intend  to  consider  it  evidence  against  her.  Pabkbb,  J.  dis- 
sented. 

A  finding  of  Ikct,  by  a  referee,  that  conveyances  were  made  with  intent  to 
hinder,  delay  and  defhkud  the  future  creditors  of  the  grantor,  when  the 
whole  case  shows  that  there  were  then  no  creditors  to  be  defhiuded,  is,  in 
law,  simply  absurd,  or  rather,  a  legal  impossibility.    Fer  Pottbb,  J. 

Our  statute  of  uses  and  trusts  only  makes  conveyances  fhiudulent  and  void  as 
against  the  creditors  of  the  grantor  at  the  time  of  the  conveyance. 

Even  though  a  conveyance  be  voluntary,  it  may  be  upheld  as  against  the  sub- 
sequent creditors  of  the  grantor. 

Where  a  wife  has  an  equitable  interest  in  land  conveyed  to  her  husband,  by 
reason  of  her  having  paid  a  part  of  the  purchase  money,  such  Interest  will 
be  protected,  as  against  her  husband's  $vhtepient  creditors. 

I^HIS  action  is  brought  by  the  plaintiffs,  as  judgment 
.  creditors  of  the  defendant  John  Campbell,  to  set 
aside  certun  deeds  of  real  estate,  situate  in  the  city  of 
Elmira,  made  by  him  to  the  defendant  Sc&uyler  C.  Rey- 
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Holds,  and  by  said  Reynolds  to  the  defendant  Rose  Camp- 
bell, the  wife  of  said  John,  on  or  about  the  25th  day  of 
January,  1867,  and  recorded  in  the  clerk's  office  of  Che- 
mung county,  February  22,  1869,  on  the  ground  that  the 
same  were  fraudulent  and  void,  as  against  the  plaintiffs. 
Or,  that  said  deeds  be  declared  only  a  mortgage  from  the 
husband  to  the  wife,  as  security  for  any  actual  indebted- 
ness, from  him  to  her,  and  that  there  be  an  accounting 
between  them  as  to  the  amount  actually  due  from  one  to 
the  other. 

The  real  issues  raised  by  the  pleadings  are  as  to  the 
fraud  and  ownership  of  the  property  in  question. 

At  the  time  of  the  marriage  of  the  defendants,  John 
and  Bose  Campbell,  Rose  had  a  small  amount  of  property 
of  her  own,  in  money,  and  had  two  cows.  She  had  small 
sums  of  money  given  to  her  by  persons  other  than  her 
husband,  *  amounting,  perhaps,  to  $50  or  960.  She  took 
in  washing  and  boarders,  and  by  agreement  between  her- 
self and  her  husband,  she  was  to  have  the  profits  and 
earnings  received  from  those  sources.  The  defendants, 
John  Campbell  and  wife,  lived  together  without  entirely 
keeping  separate  accounts,  but  contracts  were  made  by 
them  for  the  purchase  of  several  lots  of  land  in  the  city 
of  Elmira,  on  some  of  which  the  defendant  Rose  claimed 
that  she  paid  the  consideration  from  the  sources  above 
mentioned,  two  of  which  lots  were  conveyed  directly  to 
the  defendant  Rose.  These  lots  subsequently  greatly  rose 
in  value,  and  were  sold  at  the  increased  values,  and  the 
proceeds  invested  in  other  lots,  and  buildings  and  im- 
provements were  placed  and  made  thereon,  the  title  to 
which  other  lots  was  taken  in  the  name  of  John  Camp- 
bell, and  which  other  lots  also  increased  in  value,  to  about 
$5000  or  $6000  by  the  beginning  of  the  year  1867.  It  is 
claimed  by  Rose  Campbell  that  about  this  time  she  first 
discovered  that  the  title  had  been  taken  in  the  name  of 
her  husband.    Both  John  and  Rose  were  illiterate ;  nei- 
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ther  could  write,  or  read  writiug.  John  was  free  from 
debt,  but  was  in  the  habit  of  drinking  intoxicating  liqaors 
to  excess. 

In  January  1867,  Rose  consulted  counsel,  one  S.  C. 
Reynolds,  upon  whose  advice  deeds  of  conveyance  were 
prepared  from  John  to  said  Reynolds,  and  from  Rey- 
nolds to  Rose,  for  the  purpose  of  transferring  the  title 
from  John,  the  husband,  to  Rose,  the  wife.  ISo  consider- 
ation was  paid  by  Reynolds  to  John,  except,  perhaps,  the 
nominal  one  of  ^1.  And  no  consideration  was  paid  by 
Bose  to  Reynolds,  except,  perhaps,  the  dollar  pidd  to  John^ 
and  the  expenses  of  preparing  the  quit-claim  deeds  for  that 
purpose.  And  as  Reynolds  testifies,  he  advised  Rose  that 
she  need  not  have  her  deeds  recorded  until  they  chose  to 
do  so,  as  they  were  then  scant  of  money.  After  this,  and 
in  February  1867,  John  Campbell  commenced  the  busi- 
ness of  a  grocery  store,  purchasing  goods  of  the  plain- 
tiffs and  others  on  credit,  and  falsely  representing  himself 
to  be  the  owner  of  unincumbered  real  estate  worth  $8000 
or  $10,000,  but  truly  stating  that  he  had  no  money.  The 
plaintiffs  having  searched  the  clerk's  office  and  finding  an 
apparent  title  in  John,  upon  the  record,  gave  him  credit 
and  sold  him  liquors,  to  an  amount  exceeding  $2000,  and 
received  payments  from  time  to  time,  till  in  December  of  - 
the  same  year,  when  John  failed,  indebted  to  them  in  the 
sum  of  about  $800,  as  a  balance,  and  for  which  balance 
they  obtained  a  judgment.  Execution  thereon  being 
issued  and  returned  unsatisfied,  this  action  was  brought 
against  John  Campbell  and  Rose  his  wife,  and  S.  .C.  Rey- 
nolds, to  set  aside  the  deeds  of  conveyance  last  referred 
to,  as  being  void  as  against  the  creditors  of  John  Camp- 
bell, or  to  treat  the  deeds  as  mortgages  to  Rose  Campbell, 
and  to  have  an  accounting,  &c. 

The  issues  were  referred  to  a  sole  referee,  who  reported 
as  follows : 

1st.  That  the  plaintiffs,  on  or  about  the  16th  day  of 


BINGHAMTON-^rUNE,  1871.  65 

Lonnore  r.  Campbell. 

March,  1868,  recovered  a  judgment  against  the  defendant 
John  Campbell,  for  the  sum  of  $838.38,  in  an  action  then 
pending  in  the  'Supreme  Court,  which  judgment  was  on 
the  same  day  dulj  entered  and  docketed  in  the  clerk's 
office  of  Chemung  county,  and  an  execution  on  said  judg- 
ment was  duly  issued  against  the  property  of  said  defend- 
ant John  Campbell,  and  was  delivered  to  the  sherifi'  of 
said  county,  who  returned  the  same  wholly  unsatisfied,  as 
is  alleged  and  set  forth  in  the  comnlaint  in  this  action, 
and  which  said  judgment  remains  wholly  unpaid. 

2d.  That  the  defendant  John  Campbell,  on  the  25th 
day  of  January,  1857,  and  previous  thereto,  was  the  sole 
owner  of  the  premises  described  in  the  complaint  in  this 
action,  and  had  title  thereto  both  legal  and  equitable. 

3d.  That  the  defendant  Rose  Campbell,  previous  to  the 
said  25th  of  January,  had  no  title  to  said  premises,  legal 
or  equitable,  or  right  therein  or  thereto,  other  than  such 
as  resulted  by  law  from  her  marital  relation  of  wife  of  the 
defendant  John  Campbell. 

4th.  That  on  the  said  26th  of  January,  1867,  the  de- 
fendant John  Campbell  conveyed  the  said  premises  by 
deed,  without  consideration,  to  the  defendant  Schuyler  C. 
Beynolds,  who  at  the  same  time  conveyed  the  said  prem- 
ises by  deed,  also  without  consideration,  to  the  defendant 
Bose  Campbell,  the  wife  of  the  defendant  John  Campbell. 

5th.  That  at  the  time  of  the  siEiid  conveyances  the  de- 
fendant John  Campbell  was  not  indebted  to  the  said  Bose 
Campbell  for  money  or  property  advanced  by  her  for  or 
towards  the  payment  of  the  purchase  money  of  the  said 
premises,  or  otherwise. 

6th.  That  the  said  conveyances  were  made  with  intent 
on  the  part  of  the  defendants,  John  Campbell  and  Bose 
Campbell,  to  hinder,  delay  and  defraud  the  creditors  of 
the  defendant  John  Campbell. 

And  the  referee  found  and  reported,  as  matters  of  law, 
that  the  said  conveyances  were,  and  each  of  them  was^ 
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void  as  against  the  plaintiffs  in  this  action ;  and  should  be 
and  were  thereby  so.  declared  as  the  judgment  of  this 
court ;  that  an  injunction  order  be  allowed  restraining  the 
defendants  and  each  of  them  from  disposing  of^  transfer- 
ing,  incumbering,  or  in  any  manner  interfering  with  said 
premises  or  any  part  thereof;  and  that  a  receiver  be  ap- 
apointedy  with  the  usual  powers  and  duties,  to  whom  said 
premises  should  be  conveyed ;  and  who  should  be  author- 
ized and  directed  to  sell  the  same,  or. so  much  thereof  as 
should  be  necessary  for  that  purpose ;  and  apply  the  pro- 
ceeds,  or  so  much  thereof  as  might  be  necessary,  to  the 
payment  of  the  plaintiff's  judgment,  and  interest  thereon, 
with  the  costs  of  this  action. 

Exceptions  were  duly  made  to  all  these  findings  of  fact 
and  conclusions  of  law,  and  from  the  judgment  entered 
thereon  an  appeal  was  taken  to  this  court. 

S.  B.  TomlinBonj  for  the  plaintiffs. 

Smithy  Bobertson  (k  Fasaett^  for  the  defendants. 

PoTTBR,  J.  Ist.  On  the  trial  of  this  action  before  the 
referee  there  was  introduced  as  evidence  in  the  case,  on 
the  part  of  the  plaintiffs,  the  examination  of  John  Camp- 
bell, taken  in  supplementary  proceedings  before  a  referee, 
on  the  part  of  a  creditor  of  John  Campbell.  This  was 
legitimate  evidence  in  the  case,  so  far  as  it  affected  John 
Campbell,  and  could  not  have  been  excluded  as  evidence 
in  the  case  for  that  purpose.  2d.  So,  too,  on  the  trial, 
John  Campbell  was  sworn  as  a  witness,  and  gave  testi- 
mony which  it  was  claimed  was  evidence  against  the  de- 
fendant Rose,  or  at  all  events  was  evidence  tending  to 
show  fraud  in  the  transfer  of  the  said  property,  3d.  So, 
too,  the  declarations  of  John  Campbell  made  to  third  per- 
sons, showing  fraud,  were  proved  on  the  trial.  As  against 
John  Campbell,  all  this  evidence  was  proper,  and  could 
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not  have  been  excladed  as  evidence  in  the  case.  But 
neither  the  testimony,  the  acts,  n#r  the  declarations  of 
John  Campbell,  could  be  nsed  as  legal  evidence  to  impli- 
cate Rose,  or  to  fix  her  conduct  as  fraudulent ;  or  to  divest 
her  of  her  estate. 

Kear  the  end  of  the  case,  and  after  this  testimony  had 
been  given,  three  several  motions  were  made  by  the  coun- 
sel of  Rose  Campbell,  before  the  referee,  to  strike  out  the 
above  described  evidence  as  against  Rose  Campbell.  The 
referee  denied  each  of  the  said  motions,  and  her  counsel 
duly  excepted.  We  can  only  regard  this  ruling  as  being 
in  effect  a  decision  that  this  was  proper  legal  evidence 
against  Rose.  Such  is  the  necessary  effect  of  the  decision. 
It  is  more  than  mere  presumption ;  it  is  the  express  neg- 
ative of  a  legal  and  proper  request.  If  he  did  not  intend 
to  consider  it  as  evidence  against  her,  it  was  his  duty  to 
strike  it  out.  This  ruling  I  regard  as  so  clearly  erroneous 
that  the  judgment  must  be  reversed  upon  that  ground 
alone. 

As  the  case  will  doubtless  be  again  tried,  to  avoid  mis- 
apprehension, or  the  belief  that  the  findings  and  conclu- 
sions of  law  of  the  referee  would  be  held  sound,  it  might 
as  well  be  remarked  that  I  do  not  concur  in  either  the 
second,  third,  fifth  or  sixth  findings  of  fact,  nor  in  his  con- 
clusions of  law. 

"When,  on  the  25th  of  January,  1867,  John  Campbell 
conveyed,  and  caused  to  be  conveyed,  the  premises  in 
question,  he  had  no  existing  creditor  to  be  defrauded.  It 
is  neither  alleged  in  the  complaint,  nor  found  by  the  ref- 
eree, that  these  conveyances  were  made  to  defraud  future 
•creditors.  How  then  could  creditors  be  defrauded  ?  The 
finding  of  the  fact  by  the  referee,  that  the  conveyances 
were  made  with  intent  to  hinder,  delay  and  defraud  the 
creditors  of  John  Campbell,  when  the  whole  case  shows 
there  were  then  no  creditors  to  be  defrauded,  is,  in  law, 
simply  absurd,  or  rather  a  legal  impossibility.    There  is 
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no  evidence  in  the  case  to  sustain  it  as  a  fact,  and  the  law 
is  clearly  to  the  contrary.  If  it  had  been  alleged  in  the 
complaint,  that  these  conveyances  were  made  with  intent 
to  defrand  the  future  creditors  of  John,  and  the  referee 
had,  npon  sufficient  evidence,  so  found,  such  a  case  could 
be  sustained;  but  neither  the  complaint,  nor  the  trial, 
proceeded  upon  any  such  theory,  nor  is  the  report  of  the 
referee  to  that  effect 

Our  statute  of  uses  and  trusts  only  makes  conveyances 
fraudulent  and  void  as  against  the  creditors  at  the  time  of 
the  conveyance.  (1  B.  S.  728,  §  52.  Garfield  v.  Hatmakery 
15  N.  T.  475.) 

But  Rose  Campbell  had,  by  all  the  testimony,  an  equi- 
table interest  in  the  estate,  to  some  extent,  if  not  to  the 
whole.  She  had  some  money  of  her  own.  She  had  money 
advanced  to  her  by  persons  other  than  her  husband.  She 
had  two  cows  which  were  turned  in  towards  the  purchase 
of  the  first  lots.  Her  property  remained  in  it  The  in- 
crease in  value  of  the  property  was  hers,  and  did  not  be- 
long to  her  husband's  future  creditors.  She  paid  a  valu- 
able consideration  for  the  property ;  it  was  a  contract  of 
purchase.  {Dygert  v.  Bemersehnider,  32  JV.  T.  639,  per 
Wright,  J.) 

But  even  if  the  conveyance  from  John  Campbell  to 
Reynolds,  and  that  from  Reynolds  to  Rose,  had  been  vol- 
untary, the  conveyances,  as  against  subsequent  creditors 
of  John,  would  be  upheld.  (See  Dygert  v.  BemerBchneder^ 
iupray  648,  and  authorities  died.)  And  see  2  B.  8.  127, 
which  declares  ^^  that  any  conveyance  or  change  shall  not 
be  adjudged  fraudulent  as  against  creditors  or  purchasers 
solely  upon  the  ground  that  it  was  not  founded  upon  a 
valuable  consideration." 

The  errors,  however,  of  the  referee  are  such  that  the 
judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 
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Pabkbb,  J.  In  r^ard  to  the  denial  of  the  motion  to 
strike  out  the  testimony  of  the  defendant  John  Campbell, 
and  the  proof  of  his  declarations,  as  evidence  against  the 
defendant  Eose  Campbell,  I  am  inclined,  under  the  case 
of  Quin  V.  Lloffd,  (41  N.  T.  349,)  to  think  that  the  referee 
was  right,  and  cannot  agree  that  this  was  cause  for  revers- 
ing the  judgment. 

Upon  the  merits,  I  think,  even  if  the  referee  might, 
from  the  evidence,  find  that  John  Campbell  had  an  inter- 
est in  it,  he  went  too  far  in  ignoring  the  plain  interest 
of  Bose  therein,  and  holding  that  John  had  the  entire 
interest. 

I  therefore  concur  in  the  reversal  of  the  judgment,  and 
the  gratiting  of  a  new  trial. 

MiLLKB,  P.  J.,  also  concurred. 

Kew  trial  granted. 

[Thibd  Dbpabtmbht,  Obhebal  Tbbm,  at  Binghamton^  June  6,  1871. 
MilUr,  P.  J.,  and  FoUer  and  FarktTj  Jnstices.] 
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MoBBis  E.  KiNNE  and  others,  appellants,  v8.  Dakiel  D. 

Johnson  and  others,  respondents. 

The  question  as  to  the  degree  of  mental  capacity  requisite  to  enable  a  testator 
to  make  a  valid  will,  has  of  late  received  so  much  discnssioOi  and  partica- 
larly  in  the  Court  of  Appeals  in  the  cases  of  DdaJMdT.  Farithy  (25  N,  Y,  9;) 
Van  Ch^tling  v.  Van  Kurm,  (86  id.  70 ;)  Tyler  v.  Gardimr,  (Id,  669,)  and  other 
cases,  that  it  only  remains  for  the  courts  to  apply  the  law  to  particular  cases 
as  they  arise.    Fer  £.  D.  Suite,  J. 

The  rule  as  laid  down  in  JDelaJMd  v.  Fariah^  and  concurred  in  and  asserted  in 
.  other  cases — ^riz.,  that  a  testator  must  have  a  sufficient  mind  to  comprehend 
the  nature  and  effect  of  the  act  he  is  performing ;  the  relation  he  holds  to 
the  various  objects  of  his  bounty ;  and  to  be  capable  of  making  a  rational 
selection  among  them — ^is  now  the  established  rule,  as  to  the  measure  of 
mental  capacity  requisite. 


70  OASES  IN  THE  SUPREME  COURT. 

Kinne  v,  Johnson. 

The  "sound  mind"  required  by  the  statnte,  to  qnalify  a  person  to  make  a  triD, 
cumot  be  saUsfied  by  any  different  role.  ** 

A  testatrix,  88  years  old,  went,  of  her  own  accord,  to  the  office  of  a  lawyer, 
informed  him  that  she  wanted  him  to  draw  her  will,  and  dictated  the  terms 
thereof,  of  which  he  then  made  a  memorandum.  This  memorandum,  of 
itself,  showed  intelligence,  memory,  judgment  and  discrimination  in  regard 
to  children,  grandchildren,  and  other  fHends,  and  the  character  and  situa- 
tion of  her  property,  remarkable  for  a  person  of  her  age,  and  amply  demon- 
strated her  capacity  to  make  a  will.  The  will  was  drawn  by  the  attorney, 
from  such  memorandum,  and  was  read  orer  to  the  testatrix,  a  few  weeks 
afterwards,  and  having  been  corrected  or  altered  in  a  few  particulars,  by 
her,  was  duly  executed.  The  two  attesting  witnesses,  who  had  known  her, 
the  one  80  and  the  other  88  years,  both  testified  that  they  saw  nothing,  at 
the  time  of  the  execution  of  the  will,  indicating  that  the  testatrix  was  of 
unsound  mind ;  and  one  of  them  was  of  the  opinion  "  that  she  was  more 
than  ordinarily  smart  for  a  woman  of  her  age."  And  such  was  the  concur- 
rent testimony  of  most  of  the  witnesses.  Eeld  that  so  &r  as  the  objection  to 
the  will  was  based  upon  the  ground  of  the  incapacity  of  the  testatrix  to 
make  a  will,  it  was  unsustained  and  unfounded. 

The  objection,  to  a  will,  that  the  testator,  at  the  time  of  making  it,  was  under 
undue  influence  and  restraint,  always  implies  that  he  had  sufficient  mental 
capadty  to  make  a  valid  will,  but  that  the  will  in  question  was  not  his  own 
free  and  voluntary  act,  but  was  in  fact  a  will  imposed  upon  him  by  others. 

The  will  is  set  aside,  or  is  refused  probate,  in  this  class  of  cases,  on  the  ground 
that  it  is  not  an  honest  will — ^that  it  does  not  reflect  the  unbiased  intent 
and  wishes  of  the  testator,  but  on  the  contrary,  had  been  extorted  or  pro- 
cured from  the  deceased  in  the  weakness  and  imbecility  of  old  age  or  dis- 
ease, by  artifice,  deceit  or  imposition,  or  by  persistent  importunity  amounting 
to  a  species  of  coercion  or  moral  duress. 

Undue  influence,  in  this  sense,  is  h  fraud.  The  will  is  set  aside  upon  the  prin- 
ciple that  its  e^ecutioU  was  procured  by  fhiud  and  imposition,  and  that  for 
that  reason  and  upon  that  ground,  it  is  not  the  act,  deed  or  will  of  the 
deceased. 

Upon  no  other  ground  has  a  court  any  right  to  set  aside  a  deed  or  will  executed 
by  a  person  of  sane  mind  and  memory^  when  the  execution  of  the  same  was 
not  procured,  and  the  free  agency  of  the  party  overcome,  by  some  con- 
straint, coercion,  duress  or  force. 

Facts  Mid  circumstances  which,  in  this  case,  were  held  insufficient  to  estab- 
lish undue  influence  over  a  testatrix  who  was  88  years  of  age,  in  the  execu- 
tion of  a  wilL 

When  a  large  portion  of  the  property  of  a  decedent  is  given,  by  his  will,  to  one 
standing  in  a  fiduciary  relation  to  the  testator,  the  circumstance  is  suspi- 
cious, if  it  does  not  ftimish  a  ground  for  the  presumption  that  undue  influ- 
ence was  exerted  or  fraud  practiced  Upon  the  testator  in  procuring  tiie 
execution  of  the  will. 
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la  each  a  case,  proof  should  be  giyen  to  satisfy  the  court  that  such  position 
and  relation  was  not  abused,  and  that  the  will  was  the  clear  and  free  act  of 
the  party,  unaffected  by  any  improper  influence. 

The  force  of  the  objection  that  a  devisee  under  a  will  stood  in  a  fiduciary 
relation  to  the  deceased  depends  very  much  upon  the  extent  of  the  intimacy 
of  the  personal  relations  between  the  parties,  and  the  circumstances  attend- 
ing the  execution  of  the  wOl. 

The  influence  arising  from  gratitude,  affection  or  esteem,  is  not  undue.  To 
make  it  undue  influence,  it  must  be  such  as  practically  to  destroy  free 
agency. 

A  PPEAL  from  a  decree  of  the  surrogate  of  the  county 
jLJL  of  Seneca,  raade  upon  a  petition  to  prove  the  will  of 
the  late  Hester  Kinne,  deceased. 

The  petition  of  Daniel  Johnson  and  Joseph  Danlap, 
presented  to  the  surrogate,  set  forth  that  Hester  Kinne, 
of  Ovid,  Ontario  county,  departed  this  life  about  the  12th 
of  September,  1866,  having  previously  made  and  executed 
her  last  will  and  testament ;  and  that  said  petitioners  were 
named  as  executors.  The  petition  prayed  for  the  proper 
citations  to  the  heirs  of  the  deceased,  to  the  end  that  pro- 
bate of  the  said  will  might  be  duly  granted  to  the  said 
petitioners.  The  proper  citations  were  issued,  and  the 
parties  interested  duly  appeared  before  the  surrogate,  and 
contested  said  will. 

The  grounds  on  which  the  will  was  contested  suffi- 
ciently appear  in  the  opinion. 

The  surrogate  established  the  will,  and  made  a  decree 
granting  the  usual  letters  of  probate  thereon.  From  this 
decree  the  contestants  appealed  to  this  court 

The  case  was  argued,  in  this  court,  by 

Oeo.  F,  Danforth^  for  the  appellants ;  and 

Daniel  Pratt  and  J.  K.  BichardsoUy  for  the  respondents. 

By  the  Courts  E.  Darwin  Smith,  J.  The  probate  of  the 
will  of  the  testatrix,  in  this  case,  was  contested  before  the 
surrogate  upon  three  grounds : 
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Fir9t.  That  the  t.estatrix  was  of  unsoand  mind,  and  in- 
competent to  manage  her  affairs,  or  execute  the  will. 

Second,  That  the  testatrix,  at  the  time  of  making  the 
taUl,  and  also  before  and  since,  was  under  andue  influence 
and  restraint 

Third.  That  the  will  was  not  made  and  published  as 
required  by  law. 

The  last  mentioned  ground  was  not  pressed,  on  the 
argument  here,  and  is  clearly  untenable.  The  proof  of 
the  due  execution  and  publication  of  the  will,  with  all  the 
usual  legal  formalities  required  by  the  statute,  in  such 
case,  is  full  and  explicit. 

The  great  mass  of  testimony  taken  before  the  surrogate 
and  returned  upon  this  appeal,  is  principally  directed  to 
establish  the  first  mentioned  ground  of  objection  to  the 
will — "  that  the  testatrix  was  of  unsound  mind,"  &c. 

Considering  that  in  this  class  of  appeals  no  particular 
force  is  to  be  given  to  the  decision  of  the  surrogate  in 
admitting  or  refusing  to  admit  a  will  to  probate,  and  that 
this  court  is  called  upon  to  examine  and  consider  the  evi- 
dence in  respect  to  the  execution  of  the  will,  as  an  orig- 
inal question,  upon  the  whole  facts,  I  have  read  this  great 
mass  of  testimony  with  much  care,  and  am  fully  convinced 
that  the  decision  of  the  surrogate  in  respect  to  the  ques- 
tion of  the  capacity  of  the  testatrix  to  make  a  will  was 
entirely  correct. 

Indeed  it  seems  to  me  impossible,  upon  a  fair  consider- 
ation of  the  evidence,  to  come  to  any  other  conclusion, 
according  to  the  received  doctrine  of  the  courts,  at  the 
present  time,  in  respect  to  the  degree  of  mental  capacity 
requisite  to  make  a  valid  will. 

This  question  has,  of  late,  received  so  much  discussion 
in  this  court,  and  particularly  in  the  Court  of  Appeals,  in 
the  cases  of  Delafield  v.  Pariah^  (25  N,  T.  9 ;)  Van  Ouys- 
ling  V.  Van  Kuren^  (35  id,  70 ;)  Ti/ler  v,  Gardiner,  (Id,  559,) 
and  other  cases,  that  it  only  remaius  for  the  courts  to 
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apply  the  law  to  particular  cases  as  they  arise.  The  case 
of  Delafield  v.  Parish  came  before  the  Court  of  Appeals 
on  appeal,  as  in  this  case,  upon  the  facts.  That  court 
was  called  upon  to  pass,  as  res  nava^  upon  a  vast  mass  of 
the  evidence.  The  surrogate  had  rejected  two  codicils  to 
the  will  in  question,  on  the  ground  that  Parish  had  not 
sufficient  mental  capacity  to  make  a  will ;  and  his  decision 
was  affirmed  by  the  general  term  in  the  first  district  The 
question  for  the  court  was  purely  one  of  fact — "  whether 
Parish  possessed  sufficient  mental  capacity  to  make  a 
will."  Five  judges  considered  that  he  did  not,  as  matter 
of  fact  And  I  think  those  judges^  on  the  question  in' 
respect  to  the  degree  of  intelligence  and  mental  capacity 
requisite  to  make  a  valid  will,  substantially  concurred  in 
the  rule  expressed  in  the  opinion  of  Judge  Selden,  in  these 
words :  '^  He  (a  testator)  must  have  had  a  sufficient  mind 
to  comprehend  the  nature  and  effect  of  the  act  he  was 
performing;  the  relation  he  held  to  the  various  objects  of 
his  bounty ;  and  to  be  capable  of  making  a  rational  selec- 
tion among  them."  (Page  105.)  Chancellor  "Walworth 
states  the  rule  in  *  about  the  same  language,  in  Cflark  v. 
Fisher^  (1  Paige^  171 ;)  and  Judge  Washington,  in  Sar- 
risen  v.  Bowan^  (3  Wash.  0.  0.  385.)  The  same  rule  is 
asserted,  also,  in  Dunn  v.  Johayes^  (2  Southard^  454 ;)  Boyd 
V.  Ely^  (8  Watts^  66 ;)  Converse  v.  Converse^  (21  Verm.  168.) 
The  judges  who  decided  the  case  of  Delafield  v.  Parish^ 
held,  as  matter  of  facty  that  Parish  did  not  possess  suffi- 
cient mind  to  make  a  will,  and  in  this, sense  was  non  com- 
pos mentis.  Judge  Selden  asserted  and  concurred  in  the 
rule,  but  dissented  from  the  decision  on  the  facts.  Those 
six  judges,  I  think,  were  of  opinion  that  the  **  sound 
mind,"  required  by  the  statute,  to  qualify  a  person  to  make 
a  will,  could  not  be  satisfied  with  any  difierent  rule.  But 
if  the  sound  mind  and  memory  required  by  the  statute  is 
to  be  deemed  equivalent  to  the  compos  mentis  of  the  com- 
mon law,  and  if  the  words  non  compos  mentis  mean  an  en- 


74  CASES  IN  THE  SUPREME  COURT. 

Kinne  v.  JohnsoD. 

tire  absence  of  mind,  or  an  insane  mind,  then  in  this  case 
there  is  not  a  particle  of  evidence  that  wonid  warrant  a 
finding  that  the  testatrix  was  of  unsound  mind,  in  this 
sense,  at  the  time  of  making  the  will,  or  at  any  other  time 
in  her  life.  The  evidence  does  show  that  her  powers  of 
mind  failed  with  her  body,  as  is  the  case  with  most  old 
persons ;  but  the  whole  tenor  of  the  testimony  from  the 
witnesses  most  intimate  with  her,  shows  that  she  retained 
her  memory,  intelligence  and  ordinary  powers  of  mind 
quite  remarkably  for  so  old  a  person,  tUl  her  death. 

The  testatrix  was  83  years  old  when  she  made  the  will. 
She  went,  of  her  own  accord,  to  the  oflBce  of  the  drafts- 
man of  the  will.  Judge  Richardson,  where  she  stayed,  as 
he  states,  about  two  hours — informed  him  that  she  wanted 
him  to  draw  her  will,  and  dictated  the  terms  thereof,  of 
which  Judge  Eichardson  then  made  a  memorandum, 
which  was  produced  on  the  hearing,  and  from  which  he 
drew  the  will.  This  memorandum,  of  itself,  shows  intel- 
ligence, memory,  judgment  and  discrimination  in  regard 
to  children  and  grandchildren,  and  other  friends,  and  the 
character  and  situation  of  her  property,  quite  remarkable 
for  so  old  a  person  ;  and,  I  think,  amply  demonstrates  her 
capacity  to  make  a  will.  The  will  as  it  is,  was  drawn,  as 
Judge  Richardson  testifies,  from  this  memorandum  then 
made  by  him  at  her  dictation,  and  was  read  over  to  her 
some  few  week's  afterwards,  and  corrected  or  altered  in  a 
few  particulars  by  her,  and  then  duly  executed.  It  was  in 
reference  to  this  memorandum,  thus  made,  that  one  of  the 
chief  contestants,  and  quite  an  intelligent  man,  I  should 
presume,  from  his  testimony,  said,  in  the  course  of  his 
testimony,  that  "  few  men  are  competent  to  sit  down  and 
apportion  an  estate  as  it  is  apportioned  in  this  will,  unless 
he  had  notes  put  down  first.  I  think  few  men  are  compe- 
tent without  taking  a  memorandum  or  minutes  of  the 
specifications  in  the  will." 

Judge  Richardson  testifies  that  he  had  but  little  ac- 
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qtiaintance  with  the  testatrix  before ;  that  she  appeared 
remarkably  bright,  and  talked  about  her  husband  and 
children,,  and  aflTairs,  and  the  early  history  of  the  country. 

The  two  attesting  witnesses  had  known  her,  one  30 
and  the  other  38  years.  They  both  testify  that  they  saw 
nothing,  at  the  time  of  the  execution  of  the  will,  indi- 
cating that  she  was  of  unsound  mind  ;  and  one  of  them 
said  that  his  opinion  was,  ^^  that  she  was  more  than  ordin- 
arily smart  for  a  woman  of  her  age."  And  such  is  the 
concurrent  testimony  of  most  of  the  witnesses,  on  both 
sides. 

So  far,  therefore,  as  the  objection  to  this  will  is  based 
upon  the  ground  of  the  incapacity  of  the  testatrix  to 
make  a  will,  I  think  the  objection  utterly  unsustained  and 
unfounded. 

The  next  objection  to  the  will — that  the  testatrix,  at  the 
time  of  making  it,  was  under  undue  influence  and  re- 
straint— stands  upon  a  different  ground.  This  objection 
to  a  will  always  implies  that  the  testator  or  testatrix  had 
sufficient  mental  capacity  to  make  a  valid  will,  but  that 
the  will  in  question  was  not  his  or  her  own  free  and  vol- 
untary act,  but  was  in  fact  a  will  imposed  upon  him  or 
her  by  others,  ^he  will  is  set  aside,  or  is  refused  pro- 
bate, in  this  class  of  cases,  on  the  ground  that  it  is  not  an 
honest  will — ^that  it  does  not  reflect  the  unbiased  intent 
and  wishes  of  the  testator  or  testatrix,  but  on  the  contrary, 
as  I  said  in  Voorhees  v.  VoorheeSj  (50  Barb.  126,)  "had 
been  extorted  or  procured  from  the  deceased  in  the  weak- 
ness and  imbecility  of  old  age  or  disease,  by  artifice,  de- 
ceit and  imposition,  or  by  persistent  importunity  amount- 
ing to  a  species  of  coercion  or  moral  duress."  (And  see 
JEadie  v.  Slimmon^  26  ^.  F.  9 ;  Gardiner  v.  Gardiner^  34  id. 
155;  Tjfler  v.  Gardiner^  35  id.  559;  Voorhees  v.  VoorheeSy 
39  id,  463.)  Undue  influence,  in  this  sense,  is  a  fraud. 
The  will  is  set  aside  upon  the  principle  that  its  execution 
was  procured  by  fraud  and  imposition,  and  for  that  reason, 
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and  upon  that  ground,  it  is  not  the  act,  deed  or  will  of  the 
deceased.  Upon  no  other  ground  has  a  court  any  right 
to  set  aside  a  deed  or  will  executed  by  a  person  of  sane 
mind  and  memory,  when  the  execution  of  the  same  was 
not  procured,  and  the  free  agency  of  the  party  overcome, 
by  some  constraint,  coercion,  duress  or  force. 

In  this  case  there  is  not  any  distinct  affirmative  evidence 
showing  that  the  respondent  interfered  with  the  making 
of  the  will.  He  did  not  draw  it,  or  dictate  it;  was  not 
present  when  its  tenor  was  dictated,  which  we  have  seen, 
was  done  by  the  testatrix  herself;  no  one  else  being  present 
at  the  time,  except  the  draftsman  of  the  will.  The  respond- 
ent was  not  present  at  the  time  of  the  execution  of  the 
will,  and  there  is  no  evidence  that  he  knew  of  its  pro- 
visions, before  its  execution  or  for  some  time  afterwards. 
So  far  as  relates  to  acts  tending  to  influence  the  making 
of  the  will,  in  its  present  form,  or  interfering  with  its 
provisions  or  contents,  there  is  not  a  particle  of  affirmative 
testimony  tending  to  impute  any  interference  with  the 
testatrix,  to  the  respondents  or  either  of  them,  more  than 
any  other  friend  of  the  testatrix.  If  the  testatrix  was  un- 
duly influenced  by  the  respondents,  or  any  of  them,  to 
make  the  will  in  its  present  form,  such  influence  must 
therefore  be  inferred  from  circumstances,  and  imputed 
and  found  as  a  fact,  without  any  direct  proof,  and  against 
the  positive  testimony  of  the  respondent  Johnson  and  his 
wife. 

The  facts  chiefly  relied  on  by  the  appellant,  upon  this 
point,  are,  that  most  of  the  property  devised  by  the  will 
was  given  to  the  respondent  Johnson  and  his  family ;  that 
the  property  was  of  the  amount  of  about  $3.0,000,  and  was 
chiefly  personal  estate.  Of  this  amount  the  will  gives  to 
the  respondent,  inclusive  of  the  specific  legacies  to  his 
wife  and  children,  about  two  thirds,  according  to  the  esti- 
mate of 'the  collector  appointed  by  the  surrogate. 

The  other  facts  are,  that  the  testatrix,  for  the  last  ten 
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years  of  her  life,  lived  most  of  the  time  with  the  respond* 
ent,  Johnson,  and  he  was  her  agent  and  managed  her 
affairs,  and  employed  the  attorney  who  drew  the  will,  and 
took  the  testatrix  to  him. 

These  are  the  leading  facts  nrged  to  establish  undue  in- 
fluence. The  respondent  Johnson  and  his  wife  did  go 
with  the  testatrix  to  Waterloo,  some  ten  or  fifteen  miles 
from  his  residence,  and  took  her  with  them,  knowing  that 
she  was  going  there  to  have  Judge  Richardson  draw  her 
will  Johnson  went  with  her  to  Judge  Eichardson's  office. 
But  Judge  Richardson  and  Johnson  both  testify  that  he 
immediately  left  the  office,  and  was  not  present  during  the 
conversation  between  her  and  Judge  Richardson  in  respect 
to  the  will ;  and  both  Johnson  and  his  wife  testify  that 
neither  they  nor  either  of  them,  to  the  knowledge  of  each 
other,  had  any  conversation  with  her  about  the  will,  or  its 
contents,  or  at  Waterloo  or  that  place,  or  before,  at  any 
time.  And  the  circumstances  attending  the  preparation 
of  the  will  and  the  directions  in  respect  thereto,  as  before 
stated,  show,  I  think,  quite  conclusively  that  no  person 
could  have  dictated  the  terms  of  the  will  to  the  testatrix 
before  she  went  to  the  office  of  Judge  Richardson,  if  his 
testimony  is  to  be  believed. 

It  also  appears  that  though  the  testatrix  had  lived  much 
in  the  family  of  Johnson,  for  the  last  ten  years  of  her  life, 
at  the  time  of  the  making  of  the  will  she  was  living  by 
herself,  and  in  her  own  house,  at  Ovid,  several  miles  dis- 
tant from  the  respondent's  residence ;  where  she  had,  at 
that  time,  lived  about  two  years,  and  where  she  continued 
to  live  for  about  a  year  afterwards. 

The  fact  that  the  respondent  was  agent  for  the  testatrix, 
and  had  for  several  years  managed  her  affairs,  is,  I  think, 
the  most  important  fact  for  consideration,  on  this  question 
of  undue  influence. 

Where  a  large  portion  of  the  property  of  a  deceas'ed  per- 
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son  is  given  by  bis  will  to  one  standing  in  a  fidnciary  rela- 
tion to  tbe  testator,  tbe  circumstance  is  suspicions^  if  it 
does  not  furnisb  a  ground  for  tbe  presumption  tbat  undue 
influence  was  exerted,  or  fraud  practiced  upon  tbe  testator 
in  procuring  tbe  execution  of  tbe  will.  (  Van  Pelt  v.  Van 
Prit^  30  Barb.  140.  Lake  v.  Banney^  33  id.  68.  Tylar  v. 
Oardiner^  35  N,  Y.  592.)  In  sucb  case  proof  sbould  be 
given  to  satisfy  tbe  court  tbat  sucb  position  and  relation 
was  not  abused,  and  tbat  tbe  will  Was  tbe  clear  and  free 
act  of  tbe  party,  unaflfected  by  any  improper  influence. 

In  Cfispell  V.  Dubois^  (4  Barb,  393,)  tbe  will  contained  a 
devise  in  favor  of  tbe  medical  attendant  of  tbe  testator, 
wbo  bad  long  acted  as  tbe  agent  and  confidential  adviser 
of  tbe  deceased.  Tbe  court  beld  tbat  tbese  circumstances 
created  a  ^^  strong  presumption  against  tbe  validity  of  tbe 
act ;"  and  tbat  tbis  sbould  be  overcome  "  by  very  clear 
proof  tbat  tbe  will  was  executed  by  tbe  testatrix  witb  a 
full  understanding  of  tbe  nature  and  efiect  of  tbe  instru- 
ment." In  tbat  case  tbe  will  was  drawn  by  tbe  devisee 
bimself ;  wbicb  was  also  regarded  as  one  of  tbe  strong 
circumstances  from  wbicb  undue  influence  was  to  be  in- 
ferred. In  Ti/ler  v.  Gardiner  tbe  will  was  drawn  from 
written  instructions  of  tbe  daugbter  cbiefly  benefited  by 
it  Tbis  fact  was  justly  regarded,  in  tbat  case,  as  a  very 
controlling  circumstance  tending  to  impeacb  tbe  will.  So 
wben  tbe  cbief  beneficiary  under  tbe  will  stands  in  a  con* 
fidential  relation  to  tbe  deceased  it  sbould  clearly  appear 
tbat  tbe  will  was  freely  made,  and  was  fully  understood 
by  tbe  testator.  This  fact  is  fully  proved,  in  tbe  present 
case,  by  tbe  testimony  of  Judge  llicbardson.  He  drew 
the  will  from  her  dictation,  and  read  it  over  to  her  wben 
it  was  executed,  a  few  weeks  afterwards,  wben,  be  says, 
she  fully  understood  it,  and  corrected  it,  in  some  par- 
ticulars. 

Tbe  force  of  tbe  objection  tbat  a  devisee  under  a  will 
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stood  in  a  fidaciarj  relation  to  the  deceased,  depends  very 
much  upon  the  extent  of  the  intimacy  of  the  personal  rela- 
tions between  the  parties,  and  the  circamstances  attending 
the  execution  of  the  will.  In  Tyler  v.  O-ardinery  the  de- 
ceased was  on  her  death  bed  when  the  will  was  executed. 
Its  execution  preceded  her  death  but  four  hours.  It  W(^ 
executed  in  the  presence  and  by  the  procurement  of  her 
daughter, .  Mrs.  Tyler,  and  in  the  concerted  absence  of 
other  members  of  the  family,  and  under  circumstances  of 
privacy  and  contrivance  which,  upon  their  face,  imply  the 
strongest  evidence  that  the  will  did  not  reflect  the  free, 
unbiassed  wishes  and  intent  of  the  testatrix. 

This  case  is  free  from  most  of  the  usual  indicia  of  fraud 
and  undue  influence  common  to  this  class  of  cases.  The 
testatrix  was  in  good  health,  at  the  time,  and  in  no  imme- 
diate apprehension  of  death.  She  was  living  by  herself,  in 
her  own  house,  at  Ovid,  where  she  had  lived  for  the  pre- 
vious two  years,  and  where  she  continued  to  live  for  a 
year  or  more  after  the  execution  of  the  will ;  and  she  lived 
upwards  of  three  years  afterwards. 

The  case  is  entirely  free  from  any  appearance  of  trick, 
contrivance  or  artifice  to  keep  persons  away  from  the  tes- 
tatrix, or  to  exclude  from  her  presence  any  of  her  friends 
or  relatives  desiring  to  see  her ;  and  also  from  all  attempts 
or  arts  to  influence  her  prejudices,  or  to  excite  ill  will 
towards  any  of  her  children ;  or  to  lead  her  to  make  such 
a  will  as  she  did  make.  The  parties  benefited  by  the 
will  did  not,  so  far  as  I  can  see,  in  any  way  deceive  or 
mislead  her,  or  exert  any  particular  efibrts  to  please  her, 
any  further  than  the  exercise  of  such  kindness  as  was  due 
to  her  age,  sex,  and  the  ordinary  instincts  of  relationship 
and  filial  duty. 

The  influence  arising  from  gratitude,  affection  or  esteem, 
is  not  und%u.  It  must  be  such  as  practically  to  destroy 
free  agency.     {Gardiner  v.  Gardiner,  34  N.  T.  155.) 
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I  think  the  order  of  the  surrogate,  admitting  the  will  to 
probate,  shonld  be  affirmed,  and  the  costs  of.  the  appeal 
of  both  parties  paid  out  of  the  estate. 

Order  affirmed. 

[MoHBOB  Qbbebal  TbbM|  June  7, 1869.  JB»  D.  Smitht  Dwighi  and  Johmon^ 
JuBticea.] 


Enapp  vn.  Hyde. 

In  order  to  avoid  an  act  on  the  gronnd  of  menace  of  arrest  or  impriaonment,  it 
most  appear  that  the  menace  was  of  an  unlawful  imprisonment,  and  that  the 
party  was  put  in  fear  of  such  imprisonment,  and  was  induced  by  such  fear 
to  do  the  act  in  question. 

It  is  not  such  menace  as  will  avoid  an  act,  if  the  party  is  only  menaced  by  a 
lawful  imprisonment 

Where  the  defendant,  at  the  time  of  making  a  promissory  note,  was  not  under 
arrest  or  imprisonment,  but  was  at  his  residence  in  this  State,  where  he  had 
committed  no  criminal  offense  for  which  he  could  be  arrested  or  imprisoned ; 
having  made,  at  most,  as  was  alleged  by  the  payee,  only  some  fraudulent 
representations  in  respect  to  the  value  of  land  upon  which  he  had  a  mort- 
gage that  he  had  sold  to  the  payee  of  the  note ;  which  sale,  and  the  repre- 
sentations that  induced  it,  were  made  in  the  State  of  Illinois ;  it  uku  held  that 
as  there  was  no  ground  for  the  defendant's  arrest,  in  either  State,  on  a  crim- 
inal charge,  or  for  his  being  taken  to  Illinois  in  any  criminal  proceeding  for 
such  fhiud,  a  threat  of  such  an  arrest  constituted  no  defense  to  an  action 
upon  the  note. 

ACTION  upon  a  proinissory  note  made  bj  the  defendant, 
dated  at  Auburn,  N.  Y.,  January  12,  1866,  by  which 
he  promised  to  pay  to  Spaffi^rd  &  Penfield,  at  the  Cayuga 
County  National  Bank,  $1073.09,  and  interest,  one  year 
from  date.  The  plaintifi'  alleged,  in  the  complaint,  that 
the  note  was  duly  indorsed  to  him,  by  the  payees,  for  value ; 
that  he  was  the  lawful  holder  and  owner  thereof.  He  also 
alleged  the  presentment  of  the  note  for.  payment,  at  ma- 
turity, demand  and  refusal  of  payment,  protest,  and  notice 
thereof. 
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The  defense  set  up  in  the  answer  was  that  the  note  in 
suit  was  made  in  settlement  of  a  claim  made  by  the  payees 
for  a  deficiency  arising  from  the  sale  of  certain  lands  in 
Illinois,  a  mortgage  upon  which  the  defendant  had  pre- 
viously sold  and  assigned  to  the  payees ;  and  through  fear 
of  an  arrest  on  a  criminal  charge,  viz.,  for  false  represent- 
ations alleged  to  have  been  made  by  him  on  the  sale  and 
transfer  of  said  mortgage.  The  defendant  alleged  that 
said  note  was  executed  by  him,  and  delivered  to  the  payees, 
without  any  good,  valid,  valuable  or  legal  consideration. 
That  it  was  obtained  and  procured  by  fraud  and  threats 
of  a  criminal  prosecution  against  the  defendant,  and  under 
the  fear  and  terror  occasioned  thereby.  That  said  note 
was  taken  by  and  for  said  Spafford  &  Penfield,  and  was 
held  and  owned  by  them  until  the  same,  by  its  terms,  fell 
due  and  payable.  That  the  plaintiff  did  not  receive  said 
note  till  after  the  same,  by  its  terms,  came  due  and  pay- 
able ;  and  that  he  well  knew  when  he  received  said  note 
that  the  same  was  executed  and  delivered  without  consid- 
eration, and  that  the  same  was  void  by  reason  of  fraud, 
and  the  illegal  and  improper  manner  in  which  the  same 
was  obtained  from  the  defendant.  The  defendant  admitted 
the  non-payment  and  protest  of  said  note,  as  stated  in  the 
complaint,  and  denied  each  and  every  allegation  in  the 
complaint  contained,  not  expressly  admitted. 

On  the  trial,  at  the  circuit,  it  was  admitted  and  stipu- 
lated that  the  plaintiff  was  the  holder  and  owner  of  the 
note  in  suit,  and  the  same  was  transferred  to  him  for  value 
after  it  became  due. 

When  the  plaintiff  rested,  the  defendant's  counsel  asked 
leave  to  go  to  the  jury  upon  the  question  of  fear  and  duress. 
They  asked  the  court  to  charge  the  jury  to  find  upon  the 
question  of  fact  whether  this  defendant  was  compelled  or 
caused  to  sign  this  note  by  fear  or  compulsion  of  the 
payee.  The  court  declined  so  to  charge,  and  directed  the 
jury  to  find  that  there  was  no  evidence  to  prove  that  there 
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was  duress,  and  to  find  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note  and  interest,  91382.72.  To  which 
ruling  and  charge  the  defendant's  counsel  excepted.  The 
jury  found  a  verdict  in  favor  of  the  plaintiff  for  the  above 
amount.  Time  was  given  to  the  defendant  to  make  a 
case  and  exceptions ;  and  the  same  were  directed  to  be 
heard  in  the  first  instance  at  a  general  term. 

Davie  &  Payney  for  the  plaintiff, 

D,  Baldwin,  for  the  defendant. 

By  the  Courts  E.  Darwin  Smith,  J.  This  case  was  rightly- 
disposed  of  at  the  circuit.  There  was  really  nothing  to 
submit  to  the  jury  on  the  question  whether  the  defendant 
was  compelled  to  sign  the  note  in  suit  by  fear  or  compul- 
sion of  the  payee,  which  was  the  only  question  that  the 
circuit  judge  was  asked  to  submit  to  the  jury. 

The  defendant  was  not  under  arrest  or  imprisonment — 
was  at  his  place  of  residence  in  Auburn,  in  this  State, 
where  he  clearly  had  committed  no  criminal  offense  for 
which  he  could  be  arrested  or  imprisoned.  At  most,  he 
had  made,  as  was  alleged,  some  fraudulent  representations 
in  respect  to  the  value  of  some  land  upon  which  he  had 
a  mortgage,  which  he  had  sold  to  the  payee  of  the  note 
on  which  the  action  was  brought.  This  sale,  and  the 
representations  which  induced  it,  were  made  in  the  State 
of  Illinois.  If  the  defendant  had  made  the  false  repre- 
sentations alleged,  he  was  liable  in  a  civil  action,  in  this 
State,  or  in  Illinois,  if  he  went  into  that  State  voluntarily, 
to  be  arrested  for  the  fraud;  but  in  neither  State  was 
there  any  ground  for  his  arrest  in  a  criminal  action.  He 
could  not  have  been  taken  to  Illinois  in  any  criminal  pro- 
ceeding for  such  fraud.  But  the  fact  of  the  fraud  had 
been  discussed  in  letters  between  the  defendant  and  his 
friend,  by  the  name  of  Hall,  living  in  Illinois.     He  knew 
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of  the  charge  made  by  the  payees,  Spafford  &;  Penfield, 
and  he  had  agreed  or  proposed  to  settle  their  claim,  before 
the  witness  Penfield  came  to  Auburn,  and  was  told  by 
him  when  he  came  to  see  him,  that  he  ^^had  come  to 
arrange  the  Jackson  matter,  in  accordance  with  his  prop- 
osition, mainly."  He  had  thus,  in  his  letter  to  Mr.  Hall, 
his  friend,  recognized  the  justice  of  the  claim  made  against 
him.  He  was  not,  therefore,  surprised  at  the  visit  of  Pen- 
field,  or  the  claim.  He  could  not  have  been  induced, 
upon  any  just  ground  of  fear  of  arrest  or  imprisonment, 
to  sign  said  note.  But  a  threat  to  arrest  him  on  such 
charge  would  not  constitute  duress.  The  claim  was  not 
an  unfounded  one.  It  is  not  such  menace  as  will  avoid 
an  act,  if  the  party  is  only  menaced  by  a  lawful  imprison- 
ment. In  order  to  avoid  an  act  on  the  ground  of  menace 
of  arrest  or  imprisonment,  it  must  appear  that  the  menace 
was  of  an  unlawful  imprisonment,  and  that  the  party  was 
put  in  fear  of  such  imprisonment,  and  was  induced  by 
such  fear  to  do  the  act  in  question.  (Alexander  v.  Pierce^ 
10  K  Eamp.  498.  Eddy  v.  HarrUy  17  Mainej  340.  Story 
on  Gont.  400.) 

The  note  is  dated  January  12,  1866,  and  is  payable  in 
one  year  from  date.  In  the  postcript  to  the  respondent's 
letter  to  his  friend  Hall,  at  Rockford,  111.,  dated  Dec.  16, 
1865,  he  wrote :  "  My  proposition  is  to  pay  up  the  judg- 
ment against  Jackson,  or  that  portion  of  it  which  remains 
unpaid,  which  is  about  JlOOO,  by  giving  my  note  payable 
in  one  year  with  interest"  ^ 

When  Penfield,  one  of  the  payees,  more  than  a  month 
afterwards,  came  to  Auburn  to  accept  and  consummate 
this  proposed  arrangement,  and  take  the  note  they  offered, 
it  is  preposterous  to  say  that  such  note  was  procured  by 
duress  and  fear.  It  was,  on  the  contrary,  given  without 
complaint  or  fear,  and  in  pursuance  of  a  moral  obligation, 
though  perhaps  unwillingly. 
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A  new  trial  shoold  be  denied,  and  jadgment  ordered 

on  the  verdict. 

Judgment  accordingly. 

[MoHBOB  Gbbbbal  TbbK|  I>ecember  6,  1869.    J?.  D.  SmUk^  Johnson  and 
/.  C,  Smith,  Jnstioes.] 
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Where  a  policy  of  insurance  against  fire  referred  to  the  qppUeatiottf  "for  a 
more  fall  and  particnlar  description,  and  forming  a  part  of  this  policy  ;'*  and 
declared  that  the  policy  was  made  and  accepted  in  reference  to  the  terms 
and  conditions  therein  contained  and  thereto  annexed,  which  were  declared 
to  be  a  part  of  the  contract ;  Seld  that  by  force  of  such  reference,  the  appli- 
cation was  made  a  part  of  the  contract 

The  conditions  annexed  required  that  applications  for  insarance  should  be  In 
.  writing,  and  that  any  misrepresentation,  concealment,  suppression  or  omis- 
sion of  facts  or  circumstances  known  to  Uie  insured,  increasing  the  hazard, 
should  avoid  the  policy.  The  defendant,  in  an  application  for  insurance 
upon  premises  covered  by  a  mortgage,  falsely  stated  that  tliere  was  no 
incumbrance  thereon ;  and  at  the  foot  of  such  application  covenanted  and 
agreed  to  and  with  the  insurers  that  "  the  foregoing  statement  is  a  Just,  fall 
and  true  exposition  of  all  the  facts  and  circumstances  in  regard  to  the  con- 
dition, situation,  value  and  risk  of  the  property  to  be  insured,  so  far  as  the 
same  are  known  to  the  applicant  and  are  material  to  the  risk."  Seld  that 
this  covenant  was  a  warranty. 

Whatever  is  expressly  embraced  in  a  policy,  or  in  any  condition  or  collateral 
instrument  annexed  thereto  and  made  expressly  a  part  of  the  contract,  is  a 
warranty  in  respect  to  the  facts  specified  therein,  or  clearly  referred  to. 

This  rule  applies  to  all  substantial  statements  which  relate  to  the  risk,  and  not 
to  matters  merely  stated  incidentally. 

When  the  question  as  to  the  materiality  of  a  statement  made  by  an  applicant 
for  insurance  arises  upon  a  representation  unconnected  with  a  warranty,  the 
materiality  of  the  statement  presents  a  question  of  fact  to  be  submitted  to 
the  jury.  But  when  there  is  a  specific  inquiry  in  regard  to  incumbrances 
by  mortgage,  and  the  answer  is  positive,  denying  the  existence  of  any  mort- 
gage upon  the  premises,  the  question  of  the  materiality  of  the  statement  in 
respect  to  the  risk  is  settled  by  the  parties  as  matter  of  contract. 

When  a  nonsuit  is  moved  for  upon  the  whole  case  and  evidence,  and  the  right 
judgment  or  decision  is  rendered,  it  will  not  be  set  aside,  as  a  general  rule, 
opon  exceptions  to  such  decision,  because  an  erroneous  reason  was  given 


MDKROE-SEPTEMBER,  1869.  gg 

Shoemaker  9.  Olens  Falls  InsuraDce  Gompanjr. 

for  denying  the  motion.  Bat  if  the  point  presented  for  the  motion  be  a 
sound  one,  it  must  be  clearly  avoided  or  overreached  by  other  clear  facts 
or  points  in  the  case;  or  else  an  exception  to  the  erroneous  ruling  must 
prevail. 

THIS  action  was  brought  to  recover  indemnity  fox  a  loss 
of  property  by  fire^  which  property  was  covered  by  a 
policy  issued  by  the  defendant  to  the  plaintiff^  on  the  1st 
of  Pebruary,  1867,  to  the  amount  of  $2000,  for  the  term 
of  three  years  from  the  last  named  day,  upon  the  follow- 
ing property : 

Upon  his  dwelling  house,    .......    ^600 

"         household  furniture,    ♦•....    300 

m 

"  wearing  apparel,    ....*..  100 

'^  barn  and  shed,    .*.•«...  600 

"  hay  and  grain,  * 200 

«  live  stock,       100 

**  farming  utensils,   * 100 

"^000 
A  portion  of  the  property  insured,  viz.,  the  barn  and  its 
contents,  was  destroyed  by  fire,  on  the  night  of  July  29, 
1867 ;  and  the  plaintiff  claimed  damages  to  the  amount 
of  $520. 

The  action  was  tried  at  the  Steuben  circuit  in  October 
1868,  before  the  court  and  a  jury.  At  the  close  of  the  evi* 
dence,  the  defendant's  counsel  moved  for  a  nonsuit,  upon 
the  ground  that  the  contract  showed  a  warranty  that  there 
was  no  incumbrance  upon  the  premises^  and  that  there 
was  no  conflict  of  evidence  as  to  the  breach  of  the  cov- 
enant; that  there  was  a  mortgage  upon  the  premises, 
given  by  the  plaintiff,  which  was  a  valid  lien.  The  mo- 
tion was  denied  by  the  court,  and  the  defendant's  counsel 
excepted.    The  plaintiff  had  a  verdict  for  $433. 

The  defendant  moved  for  a  new  trial,  on  the  judge's 
minutes,  which  motion  was  denied,  and  the  defendant  ap- 
pealed from  the  order  and  decision  denying  said  motion. 
Judgment  was  entered  in  favor  of  the  plaintiff,  upon  the 
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verdict,  on  the  12th  day  of  October,  1868,  for  $558.20,  and 
the  defendant  appealed  therefrom.  The  cause  now  came 
up  for  hearing  on  said  appeals. 

Bratim  ^  Sheldon^  for  the  appellants. 

I.  The  court  erroneously  declined  to  charge  the  jury, 
that  if  they  believed  the  application  in  evidence  is  the  one 
drawn  up  by  Price,  the  agent,  and  directed  to  be  signed 
by  the  plaintiff,  then  as  a  matter  of  law  there  was  a  war- 
ranty against  incumbrances  and  a  breach,  and  the  plain- 
tiff could  not  recover.  And-  the  court  also  erred  in 
charging  the  jury  that  the  application  did  not  constitute 
a  warranty  against  incumbrances. 

'The  court,  by  its  refusal  to  charge  as  requested,  and  the 
proposition  stated  to  the  jury,  excluded  from  the  jury  the 
question  as  to  whether  the  application  in  evidence  was  the 
one  executed  by  the  authority  of  the  plaintiff,  for  him  and 
in  his  presence,  so  far  as  the  question  of  warranty  is  con- 
cerned, and  disposed  of  that  question  as  a  matter  of  law, 
against  the  defendant  There  was  no  dispute  but  what  a 
valid  outstanding  mortgage  existed  upon  the  property  at 
the  time  the  insurance  was  effected.  The  defendant's 
case  is  thus  freed  from  any  embarrassment,  on  this  appeal, 
by  the  claim  made  on  the  trial,  that  the  application  in 
evidence  is  not  the  one  the  plaintiff  made. 

The  policy,  by  its  terms,  made  the  application  a  part  of 
the  contract,  the  language  being,  "  reference  being  had 
to  the  application  of  the  insured  above  named,  tor  a 
more  full  and  particular  description,  and  forming  a  part 
of  this  policy."  (JenntJigs  v.  Chenango  Co.  Mu,  Ins,  Co,y  2 
DeniOj  75.  JEgan  v.  Mu.  Ins.  Co,  of  Albany,  5  id,  326.)  In 
the  last  case  the  language  in  the  policy  is  identical,  on  the 
above  subject,  with  the  one  in  this  case,  in  all  the  mate- 
rial parts.  {Murdoch  v.  Chen,  Mu.  Ins,  Co.^  2  JV^.  F.  210. 
Chase  v.  Hamilton  Ins.  Go,y  20  id,  52.  Ripley  v.  JEtna  Ins. 
Co,^  30  id.  136.    Sheldon  v.  Hartford  Ins.  Co.,  22  Conn.  235. 
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Battles  V.  N.  T.  Op.  Mu.  F.  Ins.  Co.,  41  Maine,  208.)  The 
application  being  thus  made  a  part  of  the  contract,  all  that 
it  contained  was,  in  contemplation  of  law,  inserted  on  the 
face  of  the  policy,  and  the  construction  of  the  whole  in- 
strument, composed  of  the  two  papers-^the  policy  and 
application— becomes  important  The  application  states 
that  there  is  no  incumbrance  on  the  property^  Such  a 
statement  or  stipulation  is  a  warranty.  (Jennings  v.  Ghen. 
Go.  Mu.  Ins.  Co.j  2  Denio,  75.  Kennedy  v.  St  Law*  Co.  Ins. 
Co,,  10  Barb.  286.  Mead  v.  K  W.  Ins,  Co.,  3  Selden,  630. 
Olendale  Co.  v.  Pro.  Ins.  Co,,  21  Conn.  19.  Wood  v.  Bart- 
ford  Ins.  Co.,  13  Conn.  633.  Wilson  v.  Herk.  Co.  Ins.  Co., 
2  Seld.  53.  BipUy  v.  JStna  Ins.  Co.,  30  N.  Y.  136.  Bough- 
ton  V.  Manuf.  Ins.  Co.,  8  Mete.  114.)  The  warranty  is  a 
condition  precedent,  and  unless  performed^  there  can 
be  no  recovery.  It  is  immaterial  for  what  purpose  the 
warranty  was  inserted^  or  whether  the  breach  related  .to 
the  cause  of  the  fire.  {Jennings  r.  Chen.  Co.  Mu.  Ins.  (7(9., 
2  Denio,  81.  Angell  on  Ins.  §  142.  Phillips  on  Ins.  §  866. 
2  Oreml  Ev.  §  383.  Mead  v.  N.  W.  Ins.  Co.,  3  Selden,  630. 
Oates  V.  Madison  Co.  Mu.  Ins.  Co.,  2  N.  Y.  43.  Bipley  v. 
^tna  Ins.  Co.,  30  id*  163.  Le  Roy  v.  Market  Fire  Ins.  Co., 
39  id.  90.)  That  such  statement  in  the  application  was 
false  in  fact;  was  proved  by  the  plaintiff  himself,  as  well  as 
by  the  documentary  evidence.  Such  a  false  statement  of 
incumbrances,  on  the  face  of  the  policy,  or  in  the  application, 
when  made  a  part  of  the  policy,  was  ruled  to  be  a  warranty, 
and  a  breach  thereof  to  defeat  all  claim  by  the  assured,  in 
Bowditch  M.  F.  Ins.  Co.  v.  Winslow,  (3  Cray,  416,  and  8  id. 
38,  and  cases  died.)  See  also  Murphy  v.  People^s  JE.  M:  F. 
Ins.  Co.,  (7  Allen,  239.)  And  the  same  rule  obtains  when 
the  insurance  is  made  by  a  stock  as  well  as  by  a  mutual 
company.  {Draper  v.  Charter  Oak  F.  Ins.  Co.^  2  Allen,  673. 
Davenport  v.  N.  E.  M.  F.  Ins.  Co.,  6  Cush,  341.  Bichard- 
son  V.  Marine  Ins.  Co.,  46  Maine,  394.)  The  express  cov- 
enant made  by  the  plaintiff*  at  the  end  of  the  application, 
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does  not  limit  the  effect  of  the  clause  in  the  policy  making 
the  application  a  part  of  the  contract,  nor  restrict  the 
effect  of  the  plaintiff's  false  statement  as  a  warranty,  to 
the  limits  of  that  covenant  {Draper  v.  Charter  Oaky  ^e., 
2  AlUn,  569<  Bowditch  M.  F.  Ins,  Co.  v.  WinsloWy  8  Graf/j 
38.)  On  the  contrary,  that  covenant  applies  to  and  em- 
braces the  false  statement  The  plaintiff  was  required  to 
state,  and  covenant  as  to  his  statement,  and  he  did  cov- 
enant that  the  statement  in  the  application,  that  there  was 
no  incumbrance  on  the  premises,  was  true.  1.  There  is 
and  could  be  no  question  but  he  knew  of  the  incumbrance, 
for  he  admits  he  did  know,  and  he  made  the  mortgage 
himself  2.  It  was  material  to  the  risk;  all  questions 
asked  in  the  survey,  and  answered  by  the  plaintiff,  are 
made  material  by  the  parties — the  one  asking  and  the 
other  answering.  (2  AUen,  573.  Patten  v.  MerchanU  ^c. 
Ins.  Co.,  38  N.  H.  338.  6  Cush.  430.)  In  Bowditeh  M.  F. 
Ins.  Co.  V,  Winslofff,  (3  Orag,  415,)  it  was  held  that  although 
the  jury  had  found  the  false  statement  or  concealment  ae 
to  incumbrance  was  immaterial,  as  an  independent  ques- 
tion of  fact,  and  although  there  was  evidence  tending  to 
show  that  the  mortgage  was  disclosed  to  the  agent  of  the 
company,  and  there  being  a  covenant  like  the  one  in  this 
case,  that  it  was  in  law  material,  the  insurer  should  be 
truly  informed  on  that  subject^  the  company  having  made 
the  inquiry,  and  that  the  assured  could  not  recover.  Such 
statement,  whether  the  property  is  incumbered,  affects  the 
condition,  situation  and  risk  of  the  property. 

The  court,  in  Richardson  v.  Marine  Ins.  Co.,  says,  in  ref- 
erence to  the  claim  of  the  plaintiff's  counsel  in  that  case, 
that  the  agreement  by  the  assured,  that  the  application 
contained  a  true  statement,  &c.,  ^*  in  regard  to  the  condi- 
tion, situation,  value  and  risk  of  the  property  insured,  &c., 
could  have  no  reference  to  the  outstanding  mortgage ;" 
that  "the  store  and  the  barn  were  covered  by  the  mort- 
gage.   The  company  deemed  it  important  to  know  every- 
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thing  which  the  questions  in  the  application  were  suited 
to  elicit.  Whether  there  was  a  mortgage  upon  the  prop- 
erty upon  which  the  insurance  was  sought,  was  one  of 
these  questions.  This  question  had  a  relation  to  this 
property,  and  it  cannot  be  denied  that  this  question  had 
some  reference  td  the  condition  and  situation  of  the  prop- 
erty, touching  the  title  thereto,  and  that  the  value  of  the 
insurable  interest  of  the  plaintifi^  and  the  risk  of  the  in- 
surers, was  essentially  involved,''  and  it  was  held  the 
assured  could  not  recover. 

It  is  obvious  there  is  another  and  stronger  reason  why 
the  underwriter  should  know  if  there  is  an  incumbrance — 
why  such  information  affects  the  risk,  to  wit:  If  incum- 
bered, there  is  another  insurable  interest.  The  holder  of 
the  incumbrance  may  over  insure,  and  the  insurer  of  the 
incumbrancer  cannot  protect  himself  against  such  increased 
morai^hazard  caused  by  the  over  insurance ;  nor  can  he 
against  the  increased  hazard,  by  reason  of  the  double  in- 
surance by  the  person  who  holds  the  title  and  the  person 
who  holds  the  mortgage ;  and  hence  the  risk  is  greatly 
increased,  and  the  undei*writer  should  have  a  correspond- 
ingly increased  premium. 

There  is  nothing  in  any  other  part  of  the  contract  to 
modify  the  covenant  of  the  plaintiff,  or  release  him  from 
the  warranty  against  the  incumbrance.  The  first  condi- 
tion makes  the  "  survey"  and  description  a  warranty ;  but 
if  this  were  not  so,  a  statement  in  that  ^'  condition,"  of 
what  the  application  should  contain,  would  not  and  could 
not  control  the  effect  of  what  was  inserted  in  the  applica- 
tion in  addition  to  what  was  required.  Statements  in  the* 
application,  in  addition  to  what  was  required  by  said  con- 
dition, stand  upon  the  same  footing,  and  are  to  be  con- 
strued and  have  the  same  effect  as  though  no  requirement 
was  made;  and  hence  the  application  being  a  part  of  the 
contract,  the  clause  as  to  incumbrance  was  a  warranty, 
as  above  shown,  independent  of  the  clause  in  the  condi- 
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tion  making  it  so,  in  terms.  If  the  condition,  after  speci- 
fying that  the  application  must  contain  certain  statements, 
had  provided  that  a  part  of  the  requirements  only  should 
be  a  warranty,  it  might  perhaps  have  been  different  That, 
however,  is  not  this  case ;  the  clause  shows  it  was  the  in- 
tention that  the  whole  survey  and  description  should  be  a 
warranty;  there  is  no  limitation %r  discrimination.  Again, 
we  find  the  application  divided  into  p^rts  or  subjects,  un- 
der different  heads.  First  comes  a  statement  or  direction 
as  to  filling  up  the  application.  Second,  the  application 
proper.  Third,  the  "  survey."  Fourth,  the  covenant.  The 
survey  contains  the  statement  that  there  is  no  incum- 
brance; therefore  the  statement,  by  apt  words,  in  the 
above  mentioned  condition,  is  made  an  express  warranty. 
(Riplet/  V.  jEtna  Ins.  Co.,  30  N.'T.  136,  138.)  But  if  it 
were  a  misrepresentation,  simply,  instead  of  a  warranty, 
it  being  in  the  application  it  would  defeat  the  plaintiff's 
action,  whether  material  or  not,  since  by  making  the  in- 
quiry the  insurer  implies  that  he  considers  it  so.  This 
principle  is  recognized  in  all  jurisprudence.  "  It  is  par- 
ticularly applicable  to  written  answers  to  written  inquiries 
referred  to  in  the  policy."  (1  Phil,  on  Ins.  §  542.  Denni- 
%on  V.  T.  M.  F.  I,  Co.y  20  Mains,  125.)  It  is  also  immate- 
rial whether  the  statement  (if  misrepresentation  only)  was 
made  fraudulently  or  by  mistake  or  accident — the  effect 
is  the  same.  A  policy  obtained  by  misrepresentation  is  in 
legal  intendment  no  insurance  at  all — it  has  no  legal  efiect. 
(Oould  V.  York  Ins.  Go.,  47  Maine,  409.  Clark  v.  N.  JS.  M, 
I.  Co.,  6  Cu%h.  342.  Carpenter  v.  Am.  Ins.  Co.,  1  Story,  57.) 
11.  The  court  erroneously  refused  to  charge  that  the 
plaintiff  was  impeached  by  evidence  of  his  statements  out 
of  court,  different  from  what  he  had  testified  to  on  the 
trial,  as  to  the  value  of  the  property,  both  in  his  affidavit 
before  Schofield,  and  also* in  his  statements  to  Kelly,  Max- 
well and  Hill ;  also  by  being  contradicted  by  these  wit- 
nesses as  to  his* offering  the  property  for  sale;  also  by  his 
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affidavit  before  Bchofield,  that  the  stable  floor  was  worn ; 
and  that  in  weighing  the  plaintiff's  evidence  they  should 
only  give  it  sach  weight  as,  under  these  circumstances, 
and  in  view  of  his  appearance  on  the  stand,  they  thought 
his  evidence  entitled  to,  if  anything,  which  refusal  was 
excepted  to  by  the  defendant. 

in.  The  court  should  have  directed  a  nonsuit,  as  re- 
quested, and  should  have  directed  a  verdict  for  the  de- 
fendant, as  requested.  The  evidence  showed  that  the 
application  in  evidence  was  the  only  one  made  by  or  for 
the  plaintiff;  Price  so  testifies  positively.  The  plaintiff 
admits  he  applied  for  this  insurance  ;  also,  that  this  appli- 
cation was  taken  at  Coon's.  Coon  gives  some  evidence 
on  the  subject,  and  that  his  understanding  was  the  appli- 
cation was  in  the  Agricultural  Insurance  Company.  On 
cross-examination,  he  testified  it  was  read  ov^r  before 
being  signed,  and  that  he  cannot  say  positively  it  was  not 
in  the  Glens  Falls  company.  Shoemaker,  on  being  re- 
called  after  the  defense  was  developed,  said  he  could  not 
tell  what  company  it  was  in;  and  also,  in  answer  to  a  lead- 
ing question,  that  the  application  was  in  another  company. 
The  plaintiff,  in  the  last  answer,  must  have  referred  to  the 
fact  of  applying  for  insurance,  rather  than  to  the  paper 
called  the  "application,"  otherwise  his  prior  testimony,  in 
two  or  three  separate  instances,  would  be  in  direct  con- 
flict with  the  last  answer.  Thus  it  appears  there  was  no 
conflict  in  evidence  as  to  the  application  in  evidence  being 
the  one  authorized  by  the  plaintiff,  or  at  least  so  little  con- 
flict that  a  verdict  should  not  be  supported  against  the 
clear  and  positive  evidence  that  it  was  the  same  applica- 
tion. It  being  established  that  the  application  in  evidence 
is  the  one  made  by  the  plaintiff,  it  follows  that  the  plain- 
tiff'could  not  recover,  as  shown  in  the  first  point.  Again, 
the  plaintiff  accepted  the  policy,  referring  to  and  making 
this  application  in  evidence  part  of  the  contract,  (this  is 
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the  only  q)plication  Alderman  or  the  company  coald  have 
had,)  and  brings  his  action  upon  it. 

IV.  The  exceptions  to  the  admissions  of  evidence  were 
well  taken.  As  to  the  exception  at  folio  53,  to  proof  of 
Price's  agency  by  his  own  declarations,  Price  was  a  com- 
petent witness,  and  what  he  said  was  purely  hearsay. 
Even  if  he  had  been  an  agent,  which  he  was  not,  what  he 
said  in  the  course  of  his  business  and  within  the  scope  of 
his  employment,  only,  could  be  proved.  The  agency  must 
be  proved  aliundey  and  then  the  admission  may  be  proved. 
Here  the  plaintiff  proved  what  a  third  party  said,  to  prove 
he  was  an  agent.  Any  case  might  be  proved  in  such 
way.  No  fact  would  be  needed ;  it  would  only  be  neces- 
sary to  get  some  one  to  make  such  statement  As  to  the 
other  exceptions,  it  is  well  settled  that  parol  evidence  can- 
not be  given  to  show  that  information  different  from  what 
is  contained  in  the  contract  was  given  to  the  agent  by  the 
underwriter — that  the  warranty  cannot  be  explained,  modi- 
fied  or  controlled  in  that  way.  {Ripley  v.  ^tna  Ins.  Co., 
30  N.  F.  161,  and  cases  eited.)  The  ninth  condition  of  the 
policy  provides  that  "  all  fraud  or  attempt  at  fraud,  by  false 
swearing  or  otherwise,  shall  cause  a  forfeiture  of  all  claim 
on  this  company;"  also  to  the  same  effect  in  the  body  of 
the  policy. 

V.  The  court  should  have  granted  the  motion  for  a  new 
trial.  1st  The  errors  herein  before  specified,  at  least  may 
have  prejudiced  the  defendant's  case,  and  therefore,  the 
defendant  was  and  is  entitled  to  a  new  trial.  (Williams  v. 
Fitch,  18  K  T.  546.  Erben  v.  Lorillard,  19  id.  299.  Brown 
V.  Richardsony  20  id,  472.)  2d.  The  court  had,  and  now 
has  upon  appeal,  the  right  and  power  to  review  the  whole 
of  the  evidence,  and  upon  the- whole  case,  considering 
both  the  law  and  the  evidence,  to  set  aside  the  verdict 
and  grant  a  new  trial.  {Maey  v.  Wheeler,  30  N,  F.  237.) 
In  this  view  of  the  case,  the  verdict  should  be  set  aside. 
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and  a  new  trial  granted,  for  varioas  reasons,  in  addition 
to  those  set  forth  in  the  foregoing  points. 

The  jnry  should  have  been  instructed  that  if  from  the 
whole  case  as  proved  to  them,  (after  instructing  them 
properly  as  to  the  rule  in  weighing  the  plaintiff's  evidence,) 
they  were  satisfied  that  the  fire  was  caused  by  the  plain- 
tifi^,  or  by  or  through  his  procurement,  he  could  not  re- 
cover. Had  such  instructions  been  given,  it  is  not  too 
much  to  say  that  the  verdict  might  have  been  for  the  de- 
fendant, notwithstanding  the  prejudice  that  seems  to  ex- 
ist in  the  minds  of  jurors  against  corporations. 

It  is  submitted  that  the  defendant  is  entitled  to  a  new 
trial  on  the  case  as  well  as  on  the  exceptions,  and  that  the 
judgment  should  be  reversed  and  a  new  trial  awarded 
accordingly. 

Geo.  B.  Bradley,  for  the  respondent. 

L  The  question  of  warranty,  raised  by  the  defendant, 
was  properly  disposed  of  by  the  court,  and  the  several  ex- 
ceptions in  that  respect  are  not,  nor  is  either  of  them,^vell 
taken.  The  court  having  made  some  remarks  to  the  jury 
on  the  question  of  a  breach  of  the  warranty  in  respect  to 
incumbrances,  the  defendant  "  excepted  to  that  portion  of 
the  charge  which  stated  that  the  application  in  relation  to 
incumbrances  was  not  a\varranty."  The  defendant  also 
excepted  to  the  refusal  of  the  court  to  charge  that  there 
was  a  warranty  against  incumbrances.  1.  To  render  a 
statement  of  the  insured  a  warranty,  it  must  be  inserted  in, 
or  made  a  part  of  the  policy ;  and  if  contained  in  an  appli- 
cation, the  application,  in  that  respect,  must,  by  the  ex- 
press terms  of  the  policy,  be  made  a  part  of  it  (Jefferson 
Ins.  Go.  V.  Cotheal^  7  Wend.  72.  Burritt  v.  Saratoga  Mu. 
Ins.  Co.y  5  JBUly  188.  Wall  v.  Howard  Insurance  (7o.,  14 
Barb.  383.  Stebbins  v.  Olobe  Insurance  Co.,  2  Hally  632. 
Dehnguemare  v.  Tradesmen  s  Ins.  Oo.y  Id.  589.  Gommon" 
wealth  Ins.  Go.  v.  Monninger^  18  Ind.  352.)     Otherwise  the 
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statements  of  the  insured  are  mere  representations  prelim- 
inary to  the  contract,  and  not  a  part  of  it,  ( Wtlliami  v. 
New  England  Ins.  Co.y  31  Maine,  219,)  and  present  ques- 
tions of  fact  for  the  jury  to  determine,  if  untme,  whether 
they  were  made  with  intent  to  deceive,  and  whether  they 
were  so  far  material  as  to  produce  the  risk  which  the 
company  otherwise  would  not  have  taken.  (Jeffenon  Ins. 
Co.  V.  Ootheal^  7  Wend.  72.  Snyder  v.  Farmere'  Ins.  dec.  Co.^ 
13  id.  92.  8.  C.J  aff'd^  16  id.  481.  Jennings  v.  Chenango 
Mu.  Ins.  Go.y  2  Denioy  81.  Wall  v.  Eowardy  supra.  With^ 
erellv;  Maine  Ins.  Co.^  49  Maine,  200.  12  Oush.  416.  iON.ff. 
382.)  The  defendant  having,  in  making  its  policy,  used 
its  own  language,  cannot  be  aided  by  doubtful  construc- 
tion of  its  terms.  And  the  courts  are^  or  should  be,  in- 
clined to  hold  stipulations  to  be  representations,  rather 
than  warranties,  in  all  cases  where  there  is  room. for  con- 
struction. (Daniels  v.  Hudson  Ins.  Co.,  12  Cush.  416.  WaU 
V.  Howard  Ins.  Co.y  14  Barb.  383.)  2.  Assuming  that  the 
application  referred  to  was  made  by  the  plaintiff^  then  the 
statement  therein  in  respect  to  incumbrances  is  not  a  war- 
ranty, (a.)  The  policy  expressly  makes  the  conditums 
thereto  annexed  a  part  of  the  contract,  and  provides  that 
they  shall  be  resorted  to  to  determine  the  rights  and  obli-- 
gations  of  the  parties.  Then  the  first  article  of  the  con- 
ditions provides  what  the  application  shall  contain,  which 
makes  no  reference  to  incumbrances.  '  And  referring  to 
the  application  thus  required,  it  also  provides  that  ^^such 
survey  and  description  shall  be  taken  and  deemed  a  part 
and  portion  of  the  policy  issued  thereon."  By  these  pro- 
visions it  is  apparent  that  the  words  '^  reference  being  had 
to  the  application  of  the  insured  above  named  for  a  more 
full  and  particular  description,  and  forming  part  of  this 
policy,'*  do  not  make  the  statement  in  the  application,  in 
reference  to  incumbrances,  a  part  of  the  contract.  That 
statement  is  no  part  of  the  application,  for  the  purposes 
of  the  operation  of  the  provisions  of  the  policy  and  con- 
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ditions,  in  reference  to  all  which,  it  must  be  construed. 
(Protection  Ins.  Go,  v.  Harmer,  2  Ohio  8t  R.  [22  Ohio']  452.) 
(i.)  And  the  location  in  the  policy,  in  reference  to  what 
immediately  precedes  them,  and  the  connection  of  the 
words  last  quoted,  fairly  show  that  they  are  limited  to  the 
description  and  survey;  which  is  further. proved  by  the 
repetition  to  that  effect  in  the  condition  providing  for 
making  application,  and  its  requisites,  {p.)  The  state- 
ment at  the  end  of  the  application,  in  any  event,  limits 
the  effect  of  any  statement  contained  in  the  application  so 
far  that  both  knowledge  of  the  insured,  and  materiality  to 
the  risk,  are  requisite  to  constitute  a  defense.  (Garcehn 
V.  Hampden  Ins.  Co.y  50  Maine,  580.  j^tna  Ins.  Co.  v. 
Orubsy  6  Minn.  82.  Elliott  v.  Eamiltori  Mu.  Ins.  Go.j  13 
Chray^  139.  RichmondviUe  U.  Sem.  v.  Same,  14  id.  459. 
Prieger  v.  Exchange  Ins.  Go.,  6  Wie.  89.  Lindsay  v.  Union 
fie.  Ins.  Go.,  3  B.  I.  157.)  Whether  or  not  the  statement 
in  the  application,  in  reference  to  incumbrances,  was  mate- 
rial to  the  risk,  was  a  question  for  the  jury.  {Elliott  v, 
Hamilton  Mu.  Ins.  Go,,  supra.  RichmondviUe  U.  Sem.  v. 
Same,  supra.  Columbian  Ins.  Go.  v.  Lawrence,  10  Pet.  507. 
2  Dmio,  81.  5  Hill,  10.  50  Maine,  580.  3  R.  I.  157.  16 
Wend.  482.)  The  defendant,  not  having  requested  the 
court  to  submit  that  question  to  the  jury,  cannot  now 
complain.  3.  But  by  reference  to  the  evidence  and  charge, 
it  appears  that  the  defendant's  exceptions,  in  respect  to 
warranty,  present  no  question,  in  that  respect  It  appears 
that  in  1862  the  plaintiff  made  a  mortgage  of  $550  upon 
his  premises,  consisting  of  one  hundred  acres  of  farming 
land,  of  the  valu^f  $3000  and  upwards,  the  interest  on 
which  had  been  paid  annually.  That  in  March,  1867, 
shortly  after  the  policy  was  made,  he  paid  $250  on  the 
mortgage.  That  at  the  time  the  agent.  Price,  solicited 
him  to  take  insurance,  and  when  application  was  made, 
the  plaintiff  informed  the  agent  of  the  existence  of  this 
mortgage ;  that  the  plaintiff  could  not  read  or  write,  and 
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did  not  nnderstand  that  Price  inserted  the  statement  of  no 
incumbrance.  That  the  name  of  the  plaintiff,  subscribed 
to  the  application,  is  in  the  handwriting  of  Price. 
(«.)  Upon  this  evidence  the  jnry  were  authorized  to  find 
that  the  insertion  of  the  statement  of  no  incumbrance,  in 
the  application,  was  made  by  the  agent,  Price,  with  knowl- 
edge of  the  mortgage,  and  without  the  knowledge  or  con- 
sent of  the  plaintiff.  In  that  case  it  would  follow,  as  mat- 
ter of  law,  upon  any  view  of  the  relation  of  the  application 
to  the  contract,  that  this  statement,  thus  inserted,  could  not 
be  available  to  the  defendant  as  a  warranty.  {RawUy  v. 
Empire  Ins.  Co.,  36  N.  7. 550.  S.  (7.,  3  Keyes,  557.  Both  v. 
Gity  Ins.  Oo.^  6  McLean^  324.  Patten  v.  MerchanU  and 
Farmers'  Ins.  Co.,  40  JV:  H.  375.  Keltey  v.  Troy  Ins.  Co.y 
3  WiM.  254.  Beehe  v.  Hartford  Ins.  Co.,  25  Conn.  51.  2  Ohio, 
452.  31  Conn.  517.  50  Penn.  331.  53  id  353.)  In  that 
view,  alone,  the  several  exceptions  upon  the  question  of 
warranty,  taken  by  the  defendant,  are  not  available,  even 
upon  the  assumption  that  the  application  was  part  of  the 
contract;  because,  1.  In  the  motion  for  a  nonsuit  the  de- 
fendant assumed  a  warranty  and  breach  as  matter  of  law, 
when,  upon  the  evidence,  it  could  not  be  assumed  that 
the  plaintiff  made  the  application  referred  to,  or  that  he 
authorized  the  insertion  of  the  statement  in  reference  to 
incumbrances,  and  it  might  be  found  by  the  jury  that  the 
agent  who  filled  out  the  application  was  advised  and  knew 
of  the  existence  of  the  mortgage.  2.  The  request  to 
charge  in  that  respect  assumed,  as  matter  of  law,  the  war- 
ranty and  breach,  and  that  the  plaintiff  could  not  recover 
if  the  application  was  the  one  made  At  by  the  age^t  at 
the  time  referred  to;  notwithstanding  the  insertion  in 
respect  to  incumbrances  was  made  by  the  agent  without 
authority  or  knowledge  of  the  plaintiff,  and  notwithstand- 
ing he  was  then  informed  by  the  plaintiff,  and  knew  of  the 
incumbrance.  This  was  asking  too  much.  (LeBay  v. 
Park  Ins.  Co.^  39  N.  7.  56.    Carpenter  v.  StilweUj  11  id.  61. 
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And  see  eaeee  above  cited.)  The  request  also  failed  to  give 
effect  to  the  agreement  at  the  end  of  the  application,  and 
assumed  that  the  incumhrance  was  material  to  the  risk ; 
which  was  also  a  question  for  the  jury.  (See  eases  cited  an' 
that  qtiestiony  supra,)  3.  The  exception  taken  to  the  charge, 
in  that  respect,  is  equally  ineffectual.  The  defendant 
had  assumed  that  this  question  of  warranty  was  purely  a 
question  of  law,  with  no  question  of  fact  iuTolvied,  and 
had  moved  for  a  nonsuit.  The  court  so  understood  the 
position  of  the  defendant,  as  appears  by  the  charge.  The 
court  does  not  assume  to  charge  or  direct  the  jury,  in  that 
respect,  but  refers  to  the  -ruling  previously  made  on  the 
motion  for  a  nonsuit.  The  exception  to  this  charge,  in 
view  of  the  evidence,  presents  no  question.  If,  therefore, 
there  was  evidence  sufficient  to  authorize  the  jury  to  find 
for  the  plaintiff  upon  the  question  of  warranty,  for  any 
reason,  the  exception  is  not  available.  {Barnes  v.  Ferine, 
12  N.  Y.  18.  Winchell  v.  Hicks,  18  id,  558-565.  BidweU 
V.  Lamentj  17  How,  Pr.  361,  and  cases  there  cited,)  The 
defendant  not  having  requested  the  court  to  submit  the 
question  of  fact  involved,  in  this  respect  must  be  deemed 
to  have  allowed  the  judge  to  be  substituted  in  the  place 
ef  the  jury;  and  it  is  sufficient  that  the  evidence  author- 
ized the  conclusion  that  the  plaintiff's  right  to  recover 
was  not  jiefeated  by  any  warranty  and  breach.  {Marine 
Bank  v.  Clements,  31  N,  T.  43.  Dowes  v.  Bush,  28  Barb, 
180.  37  id.  244.)  The  above  propositions  are  made  on 
the  assumption  that  the  application  was,  in  the  respect 
referred  to,  part  of  the  contract ;  and  in  that  view  there 
were  three  que^ions,  of  fact  for  the  jury:  1.  Did  the 
plaintiff  make  tne  application  ?  2.  Did  the  plaintiff  in- 
form the  agent  of  the  incumbrance,  and  did  the  latter, 
with  that  knowledge  and  without  the  authority  or  knowl- 
edge of  the  plaintiff,  insert  the  statement  referred  to,  in 
the  application  ?  3.  Was  the  incumbrance  material  to 
Vol.  LX.  7 
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the  risk  7  But  it  is  not  conceded  that  the  portion  of  the 
apphoation  relating  to  incumbrances  can,  in  any  event,  be 
deemed  or  taken  as  part  of  the  contract  of  insurance. 
*  II.  The  exception  to  the  charge  in  respect  to  the  nature 
and  influence  of  representations,  to  render  it  effectual  as  a 
defense,  is  not  well  taken.  The  only  portions  of  the 
charge  to  which  the  exception  can  refer,  related  to  the 
statement  of  the  insured  in  respect  to  the  value  of  the 
property,  and  is  as  follows  :  "  You  Will  have  not  only  to 
find  that  he  made  the  fraudulent  representation,  but  that 
the  defendant  was  ifiduced  to  do  it  by  this  false  and  fraud- 
ulent statement."  1.  This  portion  of  the  charge  is  a  cor- 
rect statement  of  the  rule  as  applied  to  the  subject  to 
which  the  court  referred.  (Jefferson  Ins,  Co.  v.  Cotheal^ 
7  Wend,  72-82.  Wall  v.  Howard  Ins.  Co.y  14  Barh.  383. 
Houghton  v.  Manufacturers^  ^o,  Ins.  Co.^  8  Mete.  114.  Col- 
umJna  Ins.  Oo.  v.  Cooper^  5  Penn.  331.  12  Cush.  416.  40 
N.  H,  682.)  2.  If  the  defendant  desired  a  further  charge, 
on  the  subject  of  representations  of  the  assured,  the  re- 
quest should  have  been  made.  It  is  suflicient  that  the 
charge,  as  made,  was  correct  in  respect  to  any  class  of 
representations,  although  there  may  have  been  another 
class  to  which  it  would  not  apply. 

Ill,  The  objections  and  exceptions  taken  by  the  de- 
fendant to  evidence  offered  and  given  to  prove  what  was 
said  on  the  subject  of  incumbrances,  &c.,  at  the  time  an 
application  was  solicited  and  filled  up  by  the  agent,  Price, 
were  properly  overruled.  1.  The  defendant  had  put  the 
agent  on  the  stand,  and  made  him  testify  to  what  took 
place  on  that  occasion,  and  to  what  was  said,  to  some  ex- 
tent. That  was  sufficient  to  render  the  evidetice  in  ques- 
tion competent.  2.  If  the  application  in  evidence  was 
not  the  one  filled  up  on  that  occasion,  as  testified  to  by 
the  plaintiff  and  Coon,  then  what  took  place,  there,  can 
benefit  or  harm  nobodj' ;  and  that  application  cannot,  in 
any  view,  be  deemed  the  application  of  the  plaintiff.    3.  But 
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if,  as  the  defendant  claims,  the  application  was  on  that 
occasion  filled  up  by  the  agent,  Price,  then  the  evidence 
was  competent  to  show,  1st  That  the  plaintiff  was  not 
chargeable  with  any  fraud  in  respect  to  the  question  of 
incumbrances,  inasmuch  as  he  informed  Price  of  the* 
mortgage.  2d.  That  Price  inserted  the  statement  with 
knowledge  that  it  was  untrue,  and  without  the  knowledge, 
consent  or  authority  of  the  plaintiff.  (Protection  Ins  Co. 
V.  Harmer^  2  OAto,  425.  Rowley  v.  Empire  Ins.  Co.  36  N.  T. 
550.  S.  (7.,  3  Keyes,  557.  Patten  v.  The  Merchants'  fc. 
Ins.  Co.f  40  N.  H.  375.  Hodgkins  v.  Montgomery  Co.  Mu. 
Ins.  Co..  34  Barb.  ^13.  Masters  v.  Madison  ^c.  Ins.  Co.,  11 
id.  624.  31  Conn.  517.  50  Penn.  331.)  And  this  is  so, 
whether  the  statement  be  construed  to  be  a  warranty  or  a 
representation.  3.  The  defendant  cannot  with  propriety 
insist  that  it  is  not  chargeable  with  the  information  given 
by  the  plaintiff  to  Price,  the  solicitor  of  the  application,  or 
with  the  mistakes  of  the  latter  in  drawing  the  application. 
(a.)  No  such  question  was  raised,  by  objection  or  other- 
wise, although  the  court  charged  upon  the  subject  (}.)  As- 
suming that  Price  was  a  mere  solicitor  of  applications  for 
insurance,  and  employed  by  0.  P.  Alderman,  a  local  agent 
of  the  defendant,  to  prepare  and  forw^ard  them  to  the  lat- 
ter, that  fact  cannot  aid  the  defendant.  He  was  not  in 
the  transaction  treated  as,  and  did  not  assume  to  act  as, 
agent  of  the  plaintiff,  who  understood  him  to  be  the  agent 
of  the  defendant ;  the  latter  having  acted  upon  the  applica- 
tion, and  issued  the  policy,  cannot  give  to  the  relation  of 
Price  a  character  in  the  traasaction  different  from  that 
which  he  assumed.  The  defendant  could  not  constitute 
an  agent  for  the  plaintiff,  without  the  consent  of  the  latter. 
{Beebe  v.  Hartford  Mu.  Ins.  Co,y  25  Conn.  51.)  And  the 
notice  and  information  given  by  the  plaintiff  to  Price, 
under  the  circumstances,  charged  the  defendant  with  such 
information,  and  with  the  mistake  of  Price  in  filling  the 
application.    (  Woodbury  Savings  Bank  v.  Charter  Oak  Ins. 
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Co.y  31  Conn,  517.)  And  this  is  so  if  Price  were  the  mere 
iDStrnment  of  Alderman,  the  agent  It  might  be  deemed 
the  act  of  Alderman,  as  between  the  plaintiff  and  defend- 
ant    (31  Conn.  617.) 

By  the  Court,  E.  Darwin  Smith,  J.  The  policy  upon 
which  this  action  is  based  refers  to  tfie  application  for  a 
more  full  and  particular  description,  and  forming  a  part 
of  the  policy;  and  it  declares  that  the  said  policy  is  made 
and  accepted  in  reference  to  the  terms  and  conditions 
therein  contained  and  thereto  annexed,  which  are  thereby 
declared  to  be  a  part  of  the  contract,  and  are  to  be  nsed 
and  resorted  to  to  determine  the  rights  of  the  parties  in 
all  cases  not  otherwise  specifically  provided  for.  The  con- 
ditions annexed  require  th&t  applications  for  insurance 
shall  be  in  writing,  and  that  any  misrepresentations,  con- 
cealment, suppression  or  omission  of  facts  or  circum- 
stances, known  to  him,  increasing  the  hazard  of  the  prop- 
erty, whether  inquiry  shall  be  made  in  respect  to  it  in  the 
application,  or  not,  shall  avoid  the  policy. 

In  the  application,  among  other  inquiries,  is  the  follow- 
ing :  "  Have  you  the  title  to  the  premises  ?  Are  they  in- 
cumbered by  mortgage,  or  otherwise?  If  so,  for  what 
sum,  to  whom,  and  what  is  the  value  of  the  property  thus 
incumbered  ?"  The  answer  is  "  yes."  '*  No  incumbrance." 
"Estimated  value  $4000."  At  the  foot  of  the  application 
is  the  following :  **  And  the  said  applicant  hereby  cov- 
enants and  agrees  to  and  with  the  said  company,  that  the 
foregoing  statement  is  a  just,  full  and  true  exposition  of 
all  the  facts  and  circumstances  in  regard  to  the  condition, 
situation,  value  and  risk  of  the  property  to  be  insured,  so 
far  as  the  same  are  known  to  the  applicant  and  are  mate- 
rial to  the  risk."  The  proofs  show  that  there  was,  at  the 
time  of  issuing  the  said  policy,  a  mortgage  on  the  prem- 
ises for  the  sum  of  $550.  The  application  is  dated  Janu- 
ary 26,  1867,  and  the  policy  is  countersigned  February  4, 
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1867.  The  mortgage  proved  is  dated,  and  was  acknowl- 
edged, April  17th,  and  recorded  the  19th,  1862.  It  was 
also  proved  on  the  trial^  that  this  mortgage  was  unpaid, 
up  to  the  time  of  the  fire.  This  proof  established  a  clear 
breach  of  the  said  covenant  embraced  in  the  application. 
The  language  used  in  the  policy,  in  reference  to  the  appli- 
cation, is  precisely  the  same  used  in  the  policy  of  the 
Mutual  Insurance  Company  of  the  City  and  County  of 
Albany,  as  stated  in  Eager  v.  said  company^  (5  Denioy  326.) 
In  that  case  it  was  held  that  the  application  was  part  of 
the  contract,  by  force  of  such  reference.  (See  also  Burritt 
V.  Saratoga  Ine,  Co.^  5  Hill,  188 ;  Trench  v.  Ghen,  Co.  Ins. 
Co.,  7  id.  122 ;  Jennings  v. .Same,  2  Denio;  75 ;  2,  N.  Y.  210 ; 
10  Barb.  286 ;  Biplei/  v.  JEtna  Ins.  Co.,  3  N.  Y.  136.)  It 
follows  from  these  cases,  I  think,  that  the  covenant  con- 
tained in  this  application  is  a  warranty.  Whatever  is 
expressly  embraced  in  the  policy,  or  in  any  condition  or 
collateral  instrument  annexed  thereto  and  made  expressly 
a  part  of  the  contract,  is  a  warranty  in  respect  to  the  facts 
specified  therein  or  clearly  referred  to.  This  rule  applies 
to  all  substantial  statements  which  relate  to  the  risk,  and 
not  to  matters  merely  stated  incidentally.  (1  PMlUps  on 
Insurance,  418.  Wood  v.  Hartford  Ins.  Co.,  13  Conn.  533. 
O'Niel  V.  Buffalo  Fire  Ins.  Co.,  3  N.  Y.  122.) 

The  question  remains :  What  is  the  contract,  as  stated 
or  contained  in  said  application  ?  The  covenant  is  that 
said  statement  is  a  just,  fall  and  true  exposition  of  all  the 
facts  and  circumstances  in  regard  to  the  condition^  value 
and  risk  of  the  property,  so  far  as  the  same  are  known  to  the 
applicant,  and  are  material  to  the  risk.  The  existence  of 
this  mortgage  must  have  been  known  to  the  applicant 
It  was  his  own  act  and  deed,  and  he  could  not  be  allowed 
to  allege  or  pretend  ignorance  in  respect  to  its  existence. 
Was  it  material  to  the  risk  f  The  covenant  has  that  quali- 
fication. It  asserts  that  the  statement  is  true,  so  far  as  it 
relates  to  all  matters  inquired  about  and  answered  therein 
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material  U>  the  risk.  Whether  the  existence  of  this  mort- 
gage upon  the  premises  was  material  to  the  risk,  is  the 
question  that  remains  on  this  branch  of  the  case.  K  this 
question  arose  upon  a  representation  unconnected  with  a 
warranty,  the  materiality  of  the  statement  would  present 
a  question  of  fact  to  be  submitted  to  the  jury.  {Angell  on 
Ins.  §  152.  1  Phillipi,  105.  2  id.  504.  WelU  v.  Howard 
Ins.  Go.j  14  Barb.  383.)  But  when,  as  in  this  case,  there 
is  a  specific  inquiry  in  regard  to  incumbrances  by  mort- 
gage, and  the  answer  is  positive,  denying  the  existence 
of  any  mortgage  upon  the  premises,  the  question  of  the 
materiality  of  the  statement  in  respect  to  the  risk  is 
settled  by  the  parties  as  matter  of  contract  The  inquiry 
itself  makes  the  answer  material  to  the  risk,  or  in  effect 
suggests  that  the  insurers  so  regard  it,  in  fixing  their 
rates  of  premium  and  accepting  the  risk  and  issuing  the 
policy.  The  question  then  is  not  an  open  one,  as  one  of 
fact,  whether  the  existence  of  the.  mortgage  in  this  case 
was  or  was  not  material  to  the  risk. 

In  the  case  of  Draper  v.  Charter  Oak  Ins,  Co.,  (2  Allen^ 
569,)  where  the  application  was  made  part  of  the  policy, 
as  in  this  case,  and  the  same  contained  a  covenant  at  the 
end,  in  the  precise  language  used  in  the  application  in 
this  case,  the  court  held  that  the  inquiry  made  as  in  this 
case,  whether  the  preniises  were  incumbered  by  mortgage, 
or  otherwise,  and  answered  "  no,"  made  the  existence  of 
a  mortgage  on  the  premises  at  the  time  material  to  the 
risk,  by  force  of  the  contract.  The  same  decision  upon 
the  question,  upon  similar  policies  of  insurance,  was  made 
in  Patten  v.  Merch.  and  Farmers'  Ins.  Co.^  (38  N.  H.  338;) 
Davenport  v.  New  Eng.  Fire  Ins.  Co.,  (6  Oush.  340 ;)  Strong 
V.  Manvif.  Ins.  Co.,  (10  Pick.  40 ;)  Ripley  v.  JEtna  Ins.  Co., 
(30  N.  7.  136 ;)  and  Le  Roy  v.  Market  Fire  Ins.  Co.,  (39  id. 
90.)  Upon  this  view  of  the  law  of  the  case,  arising  upon 
the  face  of  the  policy  and  the  application  referred  to 
therein,  the  defendant's  motion  for  a  nonsuit  should  have 
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been  granted,  unless  the  plaintiff  was  entitled  to  recover, 
notwithstanding,  on  some  other  grounds 

The  nonsuit  was  moved  for^  at  the  end  of  the  trial,  on 
the  express  ground  that  the  contract  showed  a  warranty 
that  there  was  no  incumbrance  on  the  premises,  and  the 
motion  was  denied,  I  should  think,  from  what  is  stated  ^n 
the  charge  of  the  judge,  expressly  on  the  ground  ^Hhat 
the  application  and  answer  did  not  constitute  a  warranty." 
Where  a  nonsuit  is  thus  moved  upon  the  whole  case  and 
evidence,  and  the  right  judgment  or  decision  is  rendered, 
it  will  not  be  set  aside,  as  a  general  rule,  upon  exceptions 
to  such  decision,  because  an  erroneous  reason  was  given 
for  denying  the  motion.  (Beal  v.  Eomeilns.  Co,^  36  Barb. 
614.)  But  if  the  point  presented  for  the  motion  be.  a 
sound  one,  it  must  be  clearly  avoided  or  overreached  by 
other  clear  facts  or  points  in  the  case,  or  else  an  exception 
to  the  erroneous  ruling  must  prevail.  In  this  view  I  think 
if  the  question  had  been  distinctly  submitted  to  the  jury 
upon  the  single  issue  whether  Price,  the  defendant's  agent 
in  procuring  this  insurance,  was  at  the  time  fully  informed 
by  the  plaintiff,  of  the  existence  of  the  mortgage  in  ques- 
tion, and  himself  made  the  mistake  of  causing  the  plain- 
tiff apparently  to  make  a  false  answer  to  the  inquiries 
respecting  incumbrances,  I  should  think  the  erroneous 
decision  upon  the  question  of  the  warranty,  on  the  motion 
for  a  new  trial,  might  be  held  immaterial,  and  the  verdict, 
notwithstanding,  be  sustained,  within  the  cases  of  Rowley 
V.  Empire  Ins,  Co.,  (36  N.  T,  550 ;)  Plumb  v.  Qattaraugu% 
Mu.  Ins.  Co.j  (18  id.  392 ;)  Bidmll  v.  North  W.  Ifis.  Co., 
(24  id.  302 ;)  Robie  v.  Eartford  Ins.  Co.,  (25  Conn.  51 ;) 
People's  Ins.  Co.  v.  Spencer,  (53  Penn,  363.)  But  there  was 
a  conflict  in  the  testimony  on  that  point  and  other  issues, 
and  I  do  not  see  by  the  charge  that  that  issue  was  dis- 
tinctly presented  to  the  jury  as  a  controlling  one  in  the 
case.  The  case  was  tried  and  submitted  to  the  jury  upon 
the  theory  that  this  statement  was  a  mere  representation, 
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and  that  the  plaintiff  was  entitled  to  recover,  unless  he 
had  been  guilty  of  making  a  fraudulent  representation  as 
to  this  incumbrance,  or  as  to  the  value  of  the  insured 
property,  or  the  fire  which  caused  it  was  a  dishonest  and 
fraudulent  one.  But  even  if  this  were  so  in  respect  to  this 
motion  for  a  nonsuit,  I  do  not  see  how  the  exception 
taken  at  the  close  of  the  charge,  to  that  part  of  it  which 
stated  that  the  application  in  relation  to  the  incumbrances 
was  not  a  warranty,  can  be  overcome. 

The  case  having  been  submitted  to  the  jury  upon  the 
whole  evidence,  the  defendant  was  entitled  to  have  a  coi- 
rect  charge  and  ruling  in  respect  to  that  proposition.  I 
do  not  see,  therefore,  how  we  can  refuse  to  grant  a  new 
ti^^l. 

In  respect'  to  the  other  exceptions  taken  during  the 
progress  of  the  trial,  or  at  the  close  of  the  charge,  I  do 
not  see  any  substantial  error ;  but  will  refrain  from  dis- 
cussing them  particularly,  as  upon  a  new  trial  the  case 
will  necessarily  assume  a  new  aspect,  and  the  same  ques^ 
tions  may  not  arise. 

I  think  the  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

New  trial  granted. 

[MoKBox  Gevbbal  TbbX|  September  6,  1869.    JB,  D.  Smithy  Johnwn  and 
Jhoighty  Justices.] 
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John  Cassidy  vs  The  City  of  Brooklyn. 

A  statute  anthorizing  the  election  of  an  additional  jusUce  of  the  peace  in  a        I  eo   106 
city,  conferred  upon  the  jostice  to  be  elected  thereunder,  - juriMiction  in  all  ^~  j^. 

ciyil  and  criminal  cases,  and  over  all  persons  arrested  or  charged  with  any  j  lai^58 
ofifenses,  and  all  the  Jurisdiction,  power  and  authority  in  tueh  oaae»^  which 
were  possessed  by  the  justices  in  said  city  then  in  office ;  and  provided  that 
all  laws  governing  the  justices  of  the  peace  in  said  city  should  apply  to, 
and  be  binding  upon,  said  Justice ;  but  made  no  provision  for  a  clerk.  Held 
that  no  power  to  nominate  or  appoint  a  clerk  was  granted  by  the  statute, 
and  that  the  court  could  not  extend  the  statute  by  construction. 

A  subeeqi^ent  statute  devolved  the  power  of  appointing  clerks  of  justices  of 
the- peace  upon  the  common  council.  The  charter  of  the  city  provided  that 
the  mayor  and  board  of  aldermen,  together,  should  form  the  common  council, 
and  that  all  ordinances  and  resolutions  passed  by  the  board  of  aldermen 
must  be  presented  to  the  mayor  for  his  approval.  Bdd  that  the  concurrence 
of  the  mayor  was  requisite  to  a  valid  appointment  of  a  clerk. 

ACTION  by  the  plaintiff  to  recover  his  salary  as  clerk 
of  one  of  the  justices*  courtb  of  the  city  of  Brooklyn. 
The  plaintiff  was  nominated  by  James  Lynch,  the  jus- 
tice of  the  sixth  district,  as  clerk  of  the  court  of  that  dis- 
trict, and  the  board  of  aldermen,  to  whom  the  nomination 
was  communicated,  approved  the  appointment  by  a  vote 
of  eighteen  in  favor  of  it,  and  none  opposed.  The  mayor 
vetoed  the  appointment,  and  the  city  refused  to  pay  the 
plaintiff  the  salary  attached  to  the  of&ce. 

John  O.  SchumakeTy  for  the  plaintiff. 

Jesse  Johnson,  for  the  defendant 

By  the  CouHj  Gilbbbt,  J.  The  act  of  1868,  {ch.  689, 
p.  1522,  §  2,)  confers  upon  the  justice  to  be  appointed  and 
elected  thereunder,  jurisdiction  in  all  civil  and  criminal 
cases,  and  over  all  persons  arrested  or  charged  with  any 
offenses,  and  all  the  jurisdiction,  power  and  authority  in 
sueh  eases  which  were  possessed  by  the  justices  in  said  city, 
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then  in  office ;  and  provides  (§  3)  that  all  laws  governing 
thB  justices  of  the  peace  in  said  city  shall  apply  to  and  be 
binding  upon  said  justice.  The  act  makes  no  provision 
for  a  clerk.  The  salary  of  the  justice  is  fixed  at  $500. 
He  must  be  an  attorney  of  the  Supreme  Court.  He  is 
required  to  keep  his  court  open  every  day,  from  6  o'clock 
p.  M.  to  9  o'clock  p.  M.  only. 

By  section  1  of  chapter  337  of  the  laws  of  1862,  it  was 
provided  that  the  police  justice  and  the  justices  of  the 
peace  in  the  city  of  Brooklyn  should  each  nominate,  and, 
with  the  consent  of  the  common  council,  appoint  one  clerk 
for  each  of  said  courts ;  and  by  an  act  passed  in  1866,  the 
salaries  of  such  clerks  were  iixed  at  $1200  per  annum. 

We  are  of  opinion  that  no  power  to  nominate  or  ap- 
point a  clerk  was  granted- by  the  act  of  1868.  The  only 
grant  is  contained  in  section  2,  and  that  is,  by  its  terms, 
limited  to  such  as  may  be  exercised  in  civil  and  criminal 
cases.  The  provision  in  section  3  is  merely  restrictive  of 
this  grant.  Such  was  inanifestly  the  intention  of  the 
legislature,  as  shown  by  the  other  provisions  of  the  act 
referred  to,  fixing  the  salary  of  the  justice,  the  period  of 
his  daily  duty,  and  specifying  his  qualifications.  If  they 
had  intended  that  the  justice  should  have  a  clerk,  they 
would  have  used  language  expressive  of  their  intent  Not 
having  done  so,  we  cannot  extend  the  statute  by  construc- 
tion. 

It  will  be  observed,  also,  that  the  act  of  1862  devolves 
the  power  of  appointing  clerks  of  justices  of  the  peace 
upon  the  common  council.  Who  compose  the  common 
council  of  the  city  of  Brooklyn  ?  The  language  of  the 
charter  is  explicit,  that  th«  mayor  and  board  of  aldermen, 
together,  shall  form  the  common  council ;  and  all  ordi- 
nances passed  by  the  board  of  aldermen  must  be  presented 
to  the  mayor  for  his  approval. 

The  concurrence  of  the  mayor,  therefore,  was  requisite 
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to  a  valid  appointment.  (Achley's  Oase,  4  Ahb.  Pr.  36.) 
On  both  these  grounds,  we  think  the  defendant  is  en- 
titled to  judgment. 

Judgment  accordingly. 

[KiHOB  Qeveral  TbbMi  December  18,  1869.    /.  F.  Barnard^  Oiihert  and 
Tappm^  Justices.] 


Sarah  Phblps  vb.  Marcus  Baebr. 

A  decree  of  diyorce,  granted  by  a  court  in  Ohio,  where  neither  of  the  parties, 
in  fact^  resided  at  the  timOi  without  any  appearance  by  the  defendant,  or 
notice  to  him,  except  the  publication  of  a  notice  to  appear,  in  a  newspaper,  is 
not  valid  and  binding  here,  so  as  to  annul  a  marriage  solenmized  in  this  State. 
(Following  the  decision  of  the  Court  of  Appeals,  in  K^rr  t.  Kerfj  41  K  T. 
272.) 

If  such  a  decree  contains  a  direction  for  the  payment  of  alimony,  it  Is  Toid  in 
Uiis  State,  as  to  the  alimony,  whatever  its  effect  may  be  upon  the  marriage ; 
and  will  famish  no  foundation  for  an  action  here  to  recover  the  alimony 
awarded  by  it. 

A  Judgment  rendered  by  a  court  that  has  not  obtained  Jurisdiction  of  the  sub- 
ject matter  to  which  it  relates,  and  of  the  persons  to  be  bound  thereby,  is 
utterly  void. 

If  there  is  any  exception  to  the  rule,  it  is  to  be  found  in  cases  in  which  the 
proceedings  are  m  r^  and  where,  from  the  necessity  of  the  case,  it  is  ex- 
ceedingly difficult,  if  not  impossible,  to  discover  the  parties  owning  or  in- 
terested in,  the  property,  and  when  delay  for  the  purpose  of  bringing  them 
into  court,  would  result  in  the  destruction  of  the  property,  or  in  a  total  fiiil- 
ure  of  Justice. 

It  has  been  repeatedly  held  that  when  a  suit  is  commenced  by  the  attachment 
of  property,  the  Judgment  recovered  therein  is  valid,  so  far  as  the  title  to 
the  property  attached  is  concerned,  but  inoperative  for  any  otlier  purpose, 
as  to  the  defendant  who  has  not  appeared,  or  been  personally  served  with 
process.    Fer  Mulliv,  P.  J. 

Service  by.  publication  is  valid  withm  the  Jurisdiction  by  whose  laws  it  is 
authorized,  but  of  no  validity  beyond  it. 

This  court  has  power  to  set  aside  a  Judgment,  on  motion,  where  it  clearly  ap- 
pears Uiat  the  plaintiff  had  no  legal  cause  of  action. 

The  provision  of  the  constitution  of  the  United  States  which  declares  that  full 
iiButh  and  credit  shall  be  given,  in  each  State,  to  the  public  acts,  records  and 
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Judicial  proceedings  of  every  other  State  {art.  4(1)  applies  only  to  judg- 
ments of  the  courts  of  any  of  the  United  States,  where  both  parUes  are 
within  its  jurisdiction  when  the  suit  was  commenced,  and  where  the  defend- 
ant was  served  with  process,  and  had,  or  might  have  had,  a  liedr  trial  of  the 
cause. 
Posting  citations  in  public  places  within  the  jurisdiction  of  the  court  in  which 
proceedings  are  instituted,  cannot  confer  any  legitimate  jurisdiction  over 
defendants  who  are  non-residents,  and  do  not  appear  to  answer,  whether 
they  have  notice  of  the  suit  or  not  The  effects  of  such  proceedings  are 
purely  local,  and  elsewhere  they  will  be  held  to  be  mere  nullities. 

APPEAL  by  the  defendant  from  an  order  made  at  a  spe- 
cial term,  setting  aside  a  judgment  recovered  in  an 
action  brought  by  a  wife  to  recover  the  alimony  awarded 
to  her  by  a  decree  for  divorce  obtained  against  the  hus- 
band, in  the  State  of  Ohio.  The  facts  appear  in  the 
opinion. 

By  the  Courts  Mullin,  P.  J.  In  June  1847,  the  plain- 
tiff, whose  maiden  name  was  Sarah  Demming,  intermar- 
ried with  the  defendant,  in  Monroe  county  in  this  State. 
They  cohabited  together  until  some  time  in  the  year  1853, 
when  the  defendant  went  to  the  island  of  Austrajia,  to 
better  his  fortune,  leaving  his  wife  with  his  parents  in  this 
State.  In  1857  the  plaintiff  left  the  county  of  Monroe 
and  went  to  live  in  Ohio.  In  1858  she  presented  a  peti- 
tion to  the  county  court  of  Cuyahoga,  in  said  State,  set- 
ting forth,  among  other  things,  her  marriage  with  the 
defendant,  his  desertion  of  her,  and  the  commission  of 
adultery  by  him  in  this  State,  in  1852,  and  praying  a  di- 
vorce and  alimony.  A  notice  of  the  presentation  of  such 
petition,  and  that  the  defendant  was  required  to  appear 
and  answer  thereto  af  the  then  next  term  of  said  court,  was 
published  in  a  newspaper  printed  in  said  county,  for  six 
successive  weeks.  Such  publication  was,  by  the  laws  of 
Ohio,  equivalent  to  service  on  the  defendant. 

The  defendant  did  not  appear — was  never  a  resident  in 
Ohio — ^never  saw  or  heard  of  said  notice,  nor  did  he  hear 
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of  said  action  until  in  1868,  when  he  was  informed  by 
his  friends  that  the  plaintiff  had  obtained  a  decree  of  di- 
vorce. Such  proceedings  were  had  in  said  action  that  a 
decree  of  divorce  was  granted,  whereby  the  said  marriage 
was  dissolved,  and  $1000  allowed  to  the  plaintiff  for  ali- 
mony, and  the  sum  of  $14.88  for  the  costs  of  the  action. ' 
In  January  1868,  the  plaintiff  commenced  an  action  in 
this  court  upon  the  aforesaid  judgment,  to  recover  the 
alimony  awarded  to  her.  On  an  affidavit  of  the  defend- 
ant's non-residence,  an  order  for  the  publication  of  the 
summons,  and  an  attachment  against  the  defendant's 
property,  was  obtained.  Proof  was  subsequently  made  of 
the  publication  of  the  summons,  and  an  application  made 
to  the  court,  at  a  special  term,  for  judgment  for  the  said 
alimony  and  interest  thereon.  A  duly  authenticated  copy 
of  the  judgment  of  the  Cuyahoga  county  court  was  pre- 
sented to  this  court,  and  the  same  was  received  as  suffi- 
cient evidence  of  the  liability  of  the  defendant  to  pay  the 
said  sum  of  $1000  and  interest,  and  judgment  was  entered 
in  favor  of  the  plaintiff  and  against  the  defendant  for  said 
alimony  and  interest  thereon.  The  plaintiff  caused  the 
interest  of  the  defendant  in  certain  real  estate  in  Monroe 
county  to  be  levied  on,  by  virtue  of  the  attatchment  ob- 
tained by  her,  and  after  the  recovery  of  the  judgment  in 
this  court  such  interest  of  the  defendant  in  said  real  estate 
was  sold  by  virtue  of  an  execution  issued  to  enforce  said 
judgment,  and  the  sum  of  $400  was  obtained  therefor. 
Upon  affidavits  and  papers  establishing  the  foregoing  facts, 
the  defendant  moyed  at  special  term  to  set  aside  said  judg- 
ment, because  the  Ohio  judgment  was  utterly  void,  and 
could  not  be  the  basis  of  a  recovery  in  an  action,  and  be- 
cause of  sundry  jurisdictional  defects  and  irregularities 
in  the  proceedings  in  the  action  in  this  court.  The  mo- 
tion was  granted,  and  from  that  order  the  plaintiff  ap- 
peals to  this  court.    It  should  be  stated  that  after  obtaining 
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the  divorce,  the  plaintiff  married  one  Phelps^  with  whom 
she  now  lives,  as  his  wife. 

It  is  not  necessary  to  a  decision  of  this  appeal,  that  we 
should  inquire  whether,  on  the  facts  appearing  before  us, 
the  county  court  of  Cuyahoga  county,  in  the  State  of  Ohio, 
could  annul  a  marriage  solemnized  in  this  State,  so  as  to 
make  its  judgment  valid  and  binding  in  this  State.  The 
Court  of  Appeals  has  settled  that  question,  if  it  could  be 
said  to  be  an  open  one  in  this  State,  in  Kerr  v.  Kerr,  (41 
jBT.  r.  272,)  by  holding  that  such  divorces  are  utterly  void. 
The  question  now  to  be  considered  is,  whether  a  judgment 
in  favor  of  the  plaintiff  for  alimony  is  valid  for  any  pur- 
pose against  the  defendant  who  has  never  resided  in  the 
State  of  Ohio,  nor  appeared  in  the  action,  nor  been  served 
with  process,  except  by  publication  in  a  newspaper,  which 
notice  never  came  to  his  knowledge  until  after  the 
rendition  of  the  judgment  and  the  sale  of  his  property  by 
virtue  thereof.  No  principle  of  law  is  better  settled  thau 
that  a  judgment  rendered  w^ithout  the  court  that  renders 
it  having  obtained  jurisdiction  of  the  subject  matter  to 
which  it  relates,  and  of  the  persons  to  be  bound  thereby, 
is  utterly  void.  If  there  is  any  exception  to  the  rule,  it  is 
to  be  found  in  cases  in  which  the  proceedings  are  in  reroy 
and  where,  from  the  necessity  of  the  case,  it  is  exceedingly 
difficult,  if  not  impossible  to  discover  the  parties  owning 
or  interested  in  the  property,  and  when  delay  for  the  pur- 
pose of  bringing  them  into  court  would  result  in  the  de- 
struction of  the  property  or  a  total  failure  of  justice.  It  is 
found  to  be  necessary  for  governments  to  provide  for  the 
institution  of  actions  against  non-resident  citizens,  against 
non-resident  foreigners,  by  a  citation  vieo  et  modU,  as  it  is 
called,  or  by  an  attachment  of  their  property  nominal  or 
real  within  their  own  territorial  sovereignty,  and  to  pro- 
ceed to  judgment  against  the  party  defendunt,  whether  he 
has  any  actual  notice  of  the  suit  or  not,  or  whether  he  ever 
appears  in  the  suit  or  not    There  is,  however,  no  pretense 
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to  say,  posting  citations  in  public  places  within  the  juris- 
diction of  the  court  in  which  such  proceedings  are  insti- 
tuted, can  confer  any  legitimate  jurisdiction  over  foreigners 
who  are  non-residents,  and  do  not  appear  to  answer  the  suit, 
whether  they  have  notice  of  the  suit  or  not  The  effects 
of  such  proceedings  are  purely  local,  and  elsewhere  they 
will  be  held  to  be  mere  nullities.  {Story  on  Conflict  ofLaws^ 
§  546.) 

As  early  as  1808  it  was  held  in  the  king's  bench  in 
Buchanan  v.  Bucker^  (9  JEast^  192,)  that  an  action  would 
not  lie,  in  England,  on  a  judgment  recovered  in  the  island 
of  Tobago,  against  the  defendant,  a  resident  of  London, 
where  the  service  was  in  conformity  with  the  laws  of  the 
island,  by  nailing  a  copy  of  the  declaration  at  the  court 
house  door.  The  judgment  was  held  to  be  a  mere  nullity. 
It  has  been  repeatedly  held  that  where  the  suit  is  com- 
menced by  the  attachment  of  property,  the  judgment  re- 
covered therein  is  valid,  so  far  as  the  title  to  the  property 
attached  is  concerned,  but  utterly  inoperative  for  any 
other  purpose  as  to  the  defendant,  who  has  not  appeared 
or  been  personally  served  with  process.^  Service  by  publi- 
cation is  valid  within  the  jurisdiction  by  whose  laws  it  is 
authorized,  but  of  no  validity  beyond  it.  This  very  point 
was  decided  in  Borden  v.  Fitchy  (15  John,  121.)  The  action 
was  for  seducing  the  plaintiff's  servant  The  defense  was, 
that  the  person  seduced  was  the  defendant's  wife.  The 
defendant's  marriage  to  one  Sellick  was  proved,  and  a 
judgment  in  Vermont,  annulling  that  marriage.  But  no 
proof  of  actual  notice  to  the  wife.  That  judgment  was 
held  to.  be  void,  and  the  divorce  inoperative.  The  same 
conclusion  was  arrived  at  in  the  case  of  Vischer  v.  Fischer, 
(12  Barb.  640.)  The  action  for  the  divorce  was  commenced 
in  Michigan,  by  publication.  (Bradahaw  v.  Heathy  13 
WeTid.  407.)  It  is,  however,  unnecessary  to  multiply 
authorities  on  a  proposition  that  is  now  elementary  in  the 
law. 
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The  judgment  of  the  county  court  is  void  in  this  State, 
as  to  the  alimony,  whatever  its  effect  may  be  upon  the 
marriage. 

I  have  no  doubt  of  the  power  of  the  court  to  set  aside 
the  judgment  upon  motion,  where  it. clearly  appears  that 
the  plaintiff'  had  no  legal  cause  of  action.  (Titus  v.  Relyea^ 
16  How.  373.) 

It  was  insisted  by  the  counsel  for  the  appellant,  that  the 
judgment  dissolving  the  marriage,  and  granting  alimony, 
must  be  held  to  be  valid  under  the  provision  of  the  con- 
stitution of  the  United  States  which  declares  that  full 
faith  and  credit  shall  be  given,  in  each  State,  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  State, 
(Cantt.  arf.4,  §  1,)  although  such  jurisdiction  may  not  have 
been  obtained  as  would  be  required  to  give  validity  to  the 
judgment  of  the  courts  of  a  foreign  country. 

The  courts  of  Massachusetts  and  Connecticut  have  held 
that  this  provision  of  the  constitution  applies  only  ta 
judgments  of  the  courts  of  any  of  the  United  States  where 
both  parties  are  within  its  jurisdiction  when  the  suit  was 
commenced,  where  the  defendant  was  served  with  process,, 
and  had,  or  might  have  had,  a  fair  trial  of  the  cause.  This 
construction  of  the  constitution  was  approved  in  Bradshaw 
V.  Heath,  (13  Wend.  407,)  and  in  other  cases.  Any  other 
construction  would  lead  to  the  greatest  injustice;  and  we 
are  not,  at  this  late  day,  prepared  to  adopt  a  new  and  mis- 
chievous construction,  if  it  should  be  more  in  accordance 
with  the  letter  of  the  constitution. 

The  proceedings  in  this  action  are  irregular,  and  would 
justify  us  in  setting  them  aside;  but,  for  the  invalidity 
of  the  judgment  according  the  plaintiff  alimony,  the  whole 
proceedings  must  be  annulled. 

The  order  of  the  special  term  reversed,  and  the  follow- 
ing order  is  directed  to  be  entered:  The  defendant  is 
permitted  to  come  in  and  defend ;  the  judgment  and  pro- 
ceedings thereunder  to  stand ;  but  all  proceedings  thereon 
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stayed  until  the  further  order  of  this  court  The  answer 
of  the  defendant  to  be  served  in  twenty  days  after  service 
of  a  copy  of  this  order.  The  costs  of  the  appeal  |(10,  and 
of  the  motion,  to  abide  the  event. 

JoHKSON,  J.,  concurred  in  the  result 

Judgment  accordingly. 

[FoiTBTH  DbpabtkutTi  Gbnbbal  Tksh,  at  Rochester,  March  6,  1871. 
M,  P.  J.,  and  Joknton  and  Taleottf  Jostices.] 


Abraham  BiNnrasR  vs.  Abraham  B.  Olark  and  Mblvillb    —x^ — ^_ 

^    ^  60b       113 

B.  Clark.  _  79  ad»376 

The  good-will  of  a  business  Ann  is  an  important  part  of  its  proper^,  and  will 
be  protected,  by  a  court  of  equity,  whenever  a  proper  case  arises. 

Where  it  is  alleged,  and  not  denied,  that  it  constituted  the  most  valuable  part 
of  the  partnership  assets,  any  impropriation  of  it  by  one  partner,  to  the 
exclusion  of  another,  unless  it  is  acquired  upon  a  ftdr  sale,  is  a  wrong  which 
will  be  restrained  by  injunction. 

The  defendant,  Abraham  Bininger  Olark,  having  been  a  partner  in  the  firm  of 
"  A.  Bininger  &>  Co."  of  which  the  plaintiff  was  also  a  member,  he  and  his  son, 
after  the  dissolution  of  the  firm,  commenced  a  similar  business  on  thehr  own 
account^  in  the  adijoining  store ;  putting  upon  the  firm's  late  place  of  busi- 
ness a  sign  stating  that  "A.  Bininger  Olark  &  Son"  had  "removed  to 
No.  96,  next  door  below."  They  also  distributed  among  the  customers  of 
the  old  firm,  and  printed  in  newspapers,  circulars  to  the  effect  that  they 
were  the  sncoessors  io  A.  Bhiinger  &  Co.,  and  suspended  across  the  streei 
a  banner,  with  the  words  **  A.  Bininger  Clark  A>  Son,  successors  to  A.  Bin- 
inger &  Co."  thereon,  and  put  signs  upon  their  store,  to  the  same  efibct. 
The  defendant  A.  B.  Clark  had  never  been  previously  known  as  "  A.  Binin- 
ger Olark,"  but  as  "  Abraham  B.  Clark,"  and  had  always  so  signed  his  name. 
Mdd  that  these  tiusU  clearly  showed  that  the  partnership  name  of  A.  Binin- 
ger  A  Co.  had  been  appropriated  by  the  defendants ;  and  an  iiJnnGtlon 
restraining  such  appropriation  or  use  was  continued. 

Maldf  also,  that  the  fact  that  the  defendant's  name  was  **  A.  Bininger  Clark,** 
did  not  obscure  the  wrongftil  design,  nor  in  any  manner  change  the  case^   ' 

And  that  neither  the  appointment  of  a  receiver  of  the  original  partaerahip^ 
upon  ito  insolvency  and  dissolution,  nor  the  assignment  of  the  aiset^  \o  Ml 
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assignee  in  bankruptcy,  affected  the  right  of  one  partner  in  sach  firm  to 
bring  an  action  against  another  partner,  to  restrain  the  appropriation  of  the 
good-will  and  name  of  the  former  firm ;  he  having  an  interest  in  protecting 
the  property  of  such  firm,  so  that  its  debts  might  be  discharged,  and  pos- 
sibly a  surplus  realized  for  his  own  use. 

ACTION  to  enjoin  the  defendftnts  from  the  use  or  imi- 
tation of  the  firm  name  of  the  late  firm  of  A.  Binin- 
ger &  Co.,  in  which  all  the  parties  had  been  partners.  The 
firm  had  become  insolvent  and  been  dissolved,  and  a 
receiver  appointed,  and  an  assignee  in  bankruptcy. 

The  complaint  alleged  that  the  plaintifi'  and  the  defend- 
ant Abraham  B.  Clark  had  for  many  years  been  doing 
business  under  the  name  of  A.  Bininger  &  Co. ;  that  the 
business  had  been  established  for  over  ninety  years,  and 
during  the  whole  of  that  time  the  firm  name  had  been 
either  A.  Bininger  or  A.  Bininger  &  Co. ;  that  the  good- 
will of  the  firm  was  one  of  the  most  valuable  items  of  the 
firm  property ;  that  the  plaintifi'  had,  since  the  proceed- 
ings in  bankruptcy,  been  deprived  by  the  defendants  of 
the  possession  of  the  store,  firm  books,  &c.,  and  had  been 
prevented  from  exercising  acts  of  ownership,  &c. ;  that  the 
defendants  had  hired  a  store  adjoining  the  store  of  A. 
Bininger  k  Co.,  which  was  at  Nos.  92  and  94  Liberty 
street,  New  York,  and  commenced  business  under  the 
name  of  A.  Bininger  Clark  &  Son ;  that  they  had  put  upon 
the  store  of  A.  Bininger  &  Co.  a  sign  stating  that  ^^  A. 
Bininger  Clark  &  Son"  had  "removed  to  No.  96,  next 
door  below ;"  that  they  had  distributed  among  the  cus- 
tomers of  the  old  firm,  and  printed  in  various  newspapers, 
circulars  to  the  effect  that  they  were  the  successors  to  A. 
Bininger  k  Co. ;  that  they  had  suspended  a  banner  across 
Liberty  street,  with  the  words  "  A.  Bininger  Clark  k  Son, 
successors  to  A.  Bininger  k  Co."  thereon,  and  had  put 
other  signs  upon  their  store,  to  the  same  effect ;  that  the 
defendant  A.  B.  Clark  had  never  been  previously  known 
as  A.  Bininger  Clark,  but  as  Abraham  B.  Clark,  and  had 
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always  so  signed  himself;  that  the  defendants  gave  the  im- 
pression to  their  castomers  and  others  that  the  plaintiff 
was  a  member  of  the  firm  of  A.  Bininger  Clark  &  Son ; 
that  this  condact  was  intended  and  calcalated  to  divert 
the  good-will  of  the  firm  of  A.  Bininger  &  Co.  to  the  firm 
of  A.  Bininger  Clark  &  Son,  and  was  fraadnlent,  on  the 
part  of  the  defendants^  and  tended  to  great  and  irremedi- 
able loss  on  the  part  of  the  plaintiff.  The  complaint 
closed  with  a  prayer  for  a  perpetual  injunction  to  restrain 
the  defendants  from  using  the  name  ^^  A.  Bininger." 

The  defendant  A.  B.  Clark,  in  his  answer,  set  up  the 
appointment  of  a  receiver  of  the  partnership  property,  in 
an  action  in  the  superior  court  of  the  city  of  New  York, 
and  of  an  assignee  in  bankruptcy,  in  proceedings  in  the 
district  court  of  the  United  States ;  and  claimed  that  the 
cause  of  action,  if  any,  belonged  to  the  receiver  or  the 
assignee.  The  answer  also  alleged  that  the  defendant's 
name  was  A  Bininger  Clark,  and  that  he  had,  some  years 
prior  to  this  action,  so  written  his  name  and  been  so 
called ;  that  the  good  will  of  the  firm  had  been  greatly 
injured  by  the  plaintiff's  acts;  and  that  the  suspension 
of  payment  by  the  firm  was  the  act  of  the  plaintiff,  done 
to  defraud  the  defendant  of  his  interest  in  the  partner- 
ship assets*;  that  being,  as  well  as  the  plaintiff,  a  grand- 
son of  the  original  A.  Bininger,  he  was  as  much  a  Bininger 
as  the  plaintiff;  and  he  denied  the  fraud  and  collusion 
charged  in  the  complaint 

Tampkim  WesterveUy  for  the  motion. 

M.  Camptonj  opposed. 

Pratt,  J.  The  good-will  of  a  business  firm  is  an  im- 
portant part  of  its  property,  and  will  be  protected  by  a 
court  of  equity  whenever  a  proper  case  arises.  In  this 
case  it  is  alleged^  and  not  denied,  that  it  constituted  the 
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moat  Talaable  part  of  the  firm  assets^  Any  appropriation 
of  it  by  one  partner,  to  the  exclusion  of  the  other,  unlees 
acquired  upon  a  fair  sale,  is  manifestly  a  wrong  not  to  be 
tolerated.  The  facts  shown  clearly  sustain  the  plaintiff's 
allegation  that  it  has  been  so  appropriated.  The  defend- 
ant closely  imitates  the  name  of  the  late  firm,  and  not 
satisfied  with  that,  describes  himself  as  ''  successor  to  A. 
Bininger  k  Co."  He  also  places  signs  in  close  proximity 
to  the  firm's  late  place  of  business,  with  the  plain  intent 
of  diverting  any  trade  that  followed  the  late  firm,  to  the 
place  now  occupied  by  him.  If  this  is  allowed,  the  plain- 
tiff's interest  in  the  good-will  of  A.  Bininger  &  Co.  will 
be  destroyed. 

The  fact  that  the  defendant's  name  is  A.  Bininger 
Clark,  does  not  obscure  the  defendant's  wrongful  design, 
nor  in  any  manner  change  the  case*  After  having  for 
forty  years  written  his  name  ^*  Abm.  B.  Clark,"  his  now 
writing'^ A.  Bininger  Clark"  cannot  be  considered  an 
accident  If  it  is  one,  he  should  be  admonished  not  to 
continue  it  in.a  manner  so  likely  to  mislead  the  public 

Our  statutes  provide  for  changing  names,  and  it  has 
been  held  that  at  common  law  a  person  may  change  his 
name  at  will.  But  it  by  no  means  follows  that  after  mak- 
ing such  change  a  person  may  so  use  his  new*  name  as  to 
attract  business  from  another  person  whose  name  he  has 
adopted. 

The  receivership  does  not  affect  the  right  of  the  plain- 
tiff to  bring  this  suit;  nor  does  the  assignment  in  bank- 
ruptcy. The  plaintiff  has  an  interest  in  protecting  the 
property  of  the  late  firm,  so  that  its  debts  may  be  dis- 
charged, and  possibly  a  surplus  realized  for  own  use.  He 
is  therefore  a  proper  person  to  bring  this  suit 

The  injunction  must  be  continued. 

[Wbstchbstbb  Spbcul  Tbbx,  September  26, 1870.    JPrati,  Justice.] 
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If  a  complaint  be  amended,  a  copy  most  be  Benred  on  the  defendant,  and  the 
right  to  answer  is  a  snbstantiai  right*  Hence  the  neglect  to  serve  an 
amended  complaint  on  infant  defendants,  in  a  foreclosure  suit,  is,  at  least,- a 
great  irregnlarity*  But  if  too  mach  time  has  elapsed,  and  too  many  inno- 
cent parties  are  interested,  the  Judgment  will  not  be  distorhfed  on  that 
ground. 

An  infiint  defendant  cannot,  while  an  infimt,  waive  the  defect  that  he  did  not 
^>pear  by  fuardian* 

It  is  not  a  mere  irregularity  to  take  a  Judgment  against  an  infant  defendant, 
without  the  appointment  of  a  guardian  ad  Utmt  for  liim.    It  is  error  in  &ct. 

But  as  the  writ  of  error  has  been  abolished,  there  seems  to  be  no  other  mode 
of  obtaining  relief  against  such  a  Judgment  than  by  motion  to  set  it  aside. 

And  if  a  Judgment  of  foreclosure  is  obtained  against  in&nt  defendants  with- 
out any  appointment  of  a  guardian  ad  Utmn  for  them,  the  Judgment  is  eiro- 
neous,  and  will  be  set  aside,  as  a  matter  of  right,  if  the  motion  is  made  in 
proper  lime. 

But  as  the  omission  to  procure  such  appointment  is  not  a  mere  irregularity, 
the  infimts  are  not  bound  to  move  at  the  earliest  possible  opportunity. 

Where,  however,  inftnt  defendants,  instead  of  moving  to  set  aside  a  Judgment 
of  foredosnre  recovered  against  them,  as  soon  as  they  severally  came  of 
age,  delayed,  respectively  about  nine,  seven  and  four  years ;  it  was  hild  that 
innocent  parties,  who  had  in  the  meantime  becoxne  intefested  in  the  mort- 
gaged premises,  ought  not  to  sufier  by  the  delay.  A  motion  to  set  aside  Uie 
Judgment  was  therefore  denied,  but  without  pr^ndioe  to  their  ri^t  to  bting 
an  action  of  ejectment,  or  an  action  to  redeem,  in  order  to  test  their  claim 
to  set  aside  the  judgment  as  being  absolutely  void 

THIS  was  a  motion  by  the  defendants  to  set  aside  a  judg- 
ment in  an  action  for  the  foreclosure  of  a  mortgage, 
and  all  proceedings  subsequent  to  the  service  of  the 
summons.    The  facts  are  stated  in  the  opinion. 

Banker  ^  Rmng^  and  Beach  A  Smithy  for  the  motion. 

Mr.  Hyatt  and  others,  opposed. 

Lbabnbd,  J.  The  papers  on  this  motion  are  volumin- 
ous ;  but  the  facts  on  which  the  decision  must  turn  are 
few  and  simple.    About  December  1, 1860,  the  plaintiff 
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commenced  the  action  above  entitled,  for  the  purpose  of 
foreclosing  a  mortgage  given  by  Robert  D.  McMurraj, 
then  deceased,  on  land  in  Troy.  The  land  was  180  feet 
wide^  front  and  rear.  At  the  time  of  the  commencement 
of  the  action,  Charles  D.  McMurray,  Frances  E.  McMur- 
ray and  Mary  A.  McMurray  were  seised  in  fee,  in  remain- 
der, each,  of  an  undivided  fourth  of  three  undivided 
fifth  parts  of  the  equity  of  redemption  in  a  part  of  the 
mortgaged  premises,  being  128  feet  front  and  rear,  in 
which  Mrs.  Caroline  A.  McMurray  htftl  a  life  estate  for 
her  own  life.  Prances  E.  was  born  July  5,  1840 ;  Charles 
D.  was  born  October  31,  1842 ;  and  Mary  A.  was  born 
March  14,  1845,  and  at  the  time  of  the  commencement  of 
this  action  they  were,  therefore,  all  infants.  The  sum- 
mons and  complaint  were  served  as  follows  :  on  Frances 
E.,  July  27,  1860,  and  on  Charles  D.,  July  27,  1860.  Mary 
A.  not  being  then  a  party  to  the  action.  Subsequently, 
in  December  1860,  the  summons  and  complaint  were 
amended  by  adding  Mary  A.  and  others  as  parties,  and  by 
inserting  in  the  complaint  new  allegations  as  to  the  con-' 
tents  of  the  will  of  the  mortgagor;  and  the  amended 
summons  with  notice  of  the  object  of  the  suit  was  served 
on  Mary  A.,  January  31, 1861.  No  service  of  the  amended 
summons  or  complaint  was  made  on  Frances  E.,  or  Charles 
D.  "So  guardian  ad  litem  was  ever  appointed  for  any 
of  these  infants,  and  they  did  not  appear  or  answer  in  the 
action,  by  guardian  or  otherwise. 

On  the  30th  day  of  March,  1861,  an  order  of  reference 
to  compute  the  amount  was  granted,  which  did  not  re- 
quire the  taking  of  proof  of  facts  or  the  examination  of 
the  plaintiff  as  to  the  payments,  and  thereupon,  on  the 
same  day,  the  usual  judgment  of  foreclosure  and  sale  was 
taken  and  the  roll  filed.  The  property  was  sold  under 
the  same,  about  April  22,  1861 ;  Frances  E.,  Charles  D., 
and  Mary  A.,  being  still  infants.  The  referee's  report  of 
the  sale  cannot  be  found.    By  his  deed  it  appears  that  the 
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mortgaged  property  was  purchased  by  the  plaintiff,  on  the 
sale,  for  $14,000.  The  judgment  was  for  $10,966.37  due 
on  the  mortgage,  with  $301.51  for  taxes,  and  $167.15 
costs;  all  of  which,  with  interest  and  the  expenses, 
amounted,  on  the  day  of  sale,  to  $11,475.38. 

Subsequently  the  plaintiff^  having  thus  obtained  the  title, 
sold  the  premises,  and  by  successive  conveyances  they 
have  come  to  be  held  in  severalty  by  a  number  of  persons, 
not  parties  to  the  action,  but  served  with  notice  of  this 
motion.  The  mortgaged  premises  are  now  divided  into 
eight  city  lots.  The  128  feet  in  which  Frances  E.,  Charles 
D.,  and  Mary  A.  had  an  interest,  take  up  five  of  these 
lots  and  a  part  of  another.  All  of  these  eight  lots  have 
been  built  upon,  at  an  expense,  in  the  aggregate,  of  over 
$30,000.  This  building  was  commenced  in  the  spring  of 
1863,  and  continued  about  a  year.  And  partly  from  these 
improvements,  and  partly  from  the  prosperity  of  the  city, 
the  lots  have  greatly  increased  in  value  since  the  sale  un- 
der the  foreclosure.  It  is  not  claimed  that  the  present 
owners  of  these  lots  had  any  actual  knowledge  of  the 
alleged  defect  in  their  title,  and  on  the  other  hand,  it  is 
averred  that  the  moving  parties,  Charles  D.,  Frances  E., 
and  Mary  A.  must  have  seen  and  known  of  the  improve- 
ments as  they  were  put  upon  these  lots. 

Caroline  A.  McMurray  died  March  10,  1869,  and  the 
moving  parties,  up  to  that  time,  were  under  the  belief 
that  they  could  not  assert  any  rights  which  they  had  in 
the  property  until  after  her  death.  One  other  fact  may 
be  mentioned,  whch  is  not,  perhaps,  very  material.  Be- 
fore the  foreclosure  suit  was  commenced,  the  plaintiff, 
John  G.  McMurray,  bought  from  the  executrix  of  the 
mortgagor,  (she  having  a  power  to  sell,)  the  52  feet,  part 
of  the  mortgaged  premises,  in  which  the  moving  parties 
have  no  interest  He  did  not  put  the  deed  on  record  until 
1870,  and  has  proceeded  in  the  foreclosure  without  regard 
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to  this  purchase.  The  whole  of  the  mortgaged  property 
was  sold  by  the  referee  and  purchased  by  the  plaintiff. 

There  is  some  conflict  of  testimony  whether  the  lots 
did  or  did  not  sell  for  their  full  value ;  and  some  question 
whether,  as  would  seem  from  the  deed,  they  were  sold 
in  one  parcel  or  in  several.  But  these  are  matters  which 
cannot  come  up  on  this  motion.  Tet  I  may  say,  in  pass- 
ing, that  from  this  unrecorded  purchase  of  the  52  feet ; 
from  the  want  of  the  proper  order  of  reference  to  take 
^roof  of  the  facts  and  to  examine  the  plaintiff  as  to  the 
payments ;  from  the  selling  of  the  property  in  one  parcel ; 
from  the  payment  of  the  surplus  of  $2524.62  to  the  exec- 
utrix of  the  mortgagor  and  not  to  the  devisees,  (some  of 
whom  are  these  moving  parties ;)  from  the  repayment  of 
that  surplus  by  the  executrix  to  the  plaintiff,  I  am  led  to 
think  that  the  interests  of  these  moving  parties  actually 
Buffered  by  the  want  of  a  guardian  ad  litem. 

The  questions  to  be  settled  here  are : 

1st.  Is  the  want  of  a  guardian  ad  litem  a  mere  irregu- 
larity, or  does  it  render  the  judgment  erroneous  or  voidT 

2d.  Is  the  remedy  asked  on  this  motion  the  proper  relief  ? 

3d.  Is  the  motion  made  in  time  ? 

There  is  a  defect  in  the  judgment,  not  referred  to  in  the 
motion,  but  apparent  on  examination  of  the  roll.  The 
amended  summons  and  complaint  were  not  served  on 
Frances  E.  or  Charles  D.  Now  it  is  said  in  the  case  of 
The  People  v.  Woods^  (2  Bandf.  653,)  that  a  judgment  thus 
obtained  is  irregular,  and  must  be  set  aside.  It  by  no 
means  follows,  says  Judge  Sandford,  because  the  defend- 
ant did  not  defend  the  original  complaint,  that  he  was  not 
desirous  to  answer  the  complaint  amended.  The  Code 
provides,  (§  146,)  that  if  the  complaint  be  amended,  a  copy 
must  be  served  on  the  defendant,  and  the  right  to  answer 
is  a  substantial  right.  (Low  v.  Ghaydony  14  Abb.  444.) 
The  neglect  to  serve  on  these  two  defendants  was,  at  the 
least,  a  great  irregularity.    But  too  much  time  has  elapsed, 
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and  too  many  innocent  parties  are  interested,  for  the  jadg- 
ment  to  be  disturbed  on  that  ground. 

I  proceed  to  examine  the  question  as  to  the  want  of  a 
guardian  ad  litem.  And  here  it  should  be  observed  that 
the  position  of  an  infant  defendant  is  different  from  that 
of  an  infant  plaintiff  There  are  several  cases  in  which  an 
adult  defendant  has  sought  to  set  aside  proceedings  on 
account  of  neglect  in  the  infant  plaintiff  to  procure  the 
appointment  of  a  guardian  ad  litem.  Such  are  the  cases 
.  of  Butter  v.  Puekhofer,  (9  Boew.  638 ;)  Felhw8  v.  Niver^  (18 
Wend.  563 ;)  Parke  v.  Parke,  (19  Abb.  161,)  cited  by  the 
counsel  opposing  this  motion.  But  these  oases  do  not 
touch  the  point  involved  here.  They  are  cases  in  which 
the  defendant,  by  pleading  to  the  merits,  had  waived  the 
defect  in  the  plaintiff's  proceedings.  This  is  pointed  out 
in  Fairweather  v.  Satterly,  (7  Bob.  546.)  The  infant  plain- 
tiff comes  voluntarily  into  court.  If  he  comes  irregularly 
the  defendant  should  object  promptly ;  by  pleading  in  bar 
under  the  old  practice,  or  answering  generally,  under  the 
present,  the  defendant  omits  to  object,  and  waives  the  de- 
fect But  an  infant  defendant  is  differently  situated.  He 
is  brought  into  court  without  his  consent,  and  the  plaintiff 
claims  some  relief  against  him.  He  must  defend  his  rights, 
or  by  his  silence  admit  the  plaintiff's  claim.  He  cannot 
appoint  an  attorney  to  appear  for  him.  Indeed,  he  may 
be  an  infant,  in  the  ordinary  meaning  of  the  word,  and 
incapable  of  acting.  Therefore  it  is  that  the  law  has  pro- 
vided him  a  protector,  and  therefore  the  plaintiff,  if  be 
would  have  relief  against  the  infant,  must  see,  at  his  peril, 
that  this  protector  is  appointed.  The  Code  (§  115)  says 
that  when  an  infant  is  a  party  he  must  appear  by  guardian. 
This  is  no  new  provision ;  and  the  old  authorities  will 
therefore  shed  light  on  the  effect  of  disregarding  it.  In 
Moeketf  v.  <?rey,  (2  John.  192,)  it  was  held  to  be  error  for 
^n  infant  to  appear  by  attorney ;  and  the  same  doctrine  is 
held  in  Alderman  v.  Hrrell,  (8  id.  418.)    In  Bliee  v.  Biee, 
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(9  id.  160,)  it  was  held  to  be  error  for  an  infant  to  appear 
in  person  and  not  by  guardian.  In  Hillyer  v.  Larzelere^ 
(9  id.  160,)  a  judgment  by  default  against  an  infant  in  an 
action  of  dower,  was  set  aside  because  no  guardian  ad  litem 
had  been  appointed.  In  De  Witt  v.  Poit,  (11  id.  460,)  a 
verdict  had  been  rendered  against  an  infant  defendant 
who  had  appeared  by  attorney.  On  writ  of  error  the 
judgnoient  was  recalled  for  this  error  in  fact  For  an  in- 
fant to  appear  by  attorney,  and  not  by  guardian,  was  held 
to  be  error  in  fact,  in  Arnold  v.  Sandfordy  (14  id.  417 ;)  and 
in  Camp  v.  Bennett^  (16  Wend.  48.)  In  Comatock  v.  Carr^ 
(6  id.  526,)  an  infant  defendant  appeared  by  attorney  and 
obtained  judgment  of  nan  proa.  The  judgment  was  set 
aside.  To  the  same  general  effect  is  Gosling  v.  Acker^ 
(2  Hill,  391.) 

It  will  thus  be  seen  that  by  a  uniform  series  of  decisions 
under  the  former  practice,  judgments  against  infants  were 
set  aside,  reversed  or  recalled  for  error  in  fact,  on  the 
ground  that  no  guardian  ad  litem  had  been  appointed.  The 
remedy  in  the  Supreme  Court  was  by  writ  of  error  in  fact. 
That  has  been  abolished  by  the  Code ;  but  we  shall  find  the 
same  general  principles  enforced  in  other  ways.  The  first 
case  is  that  of  Kellogg  v.  Kloehy  (2  Code  B.  28,)  where  a 
judgment  against  an  infant  was  set  aside  for  the  want  of 
a  guardian  ad  litem;  the  infant's  counsel  arguing  that,  as 
the  writ  of  error  was  abolished,  and  as  an  appeal  did  not 
lie  from  a  judgment  by  default,  a  motion  to  set  aside  the 
judgment  was  proper.  With  which  opinion  the  court 
seem  to  have  concurred.  In  the  case  of  Boylen  v.  McAvojfy 
(29  How,  278,)  the  plaintiff  had  a  verdict  against  the  de- 
fendant, who  had  appeared  by  attorney,  but  who,  at  the 
time  of  the  trial,  was  four  months  under  twenty-one  years 
old.  Judge  Johnson  says  of  the  appearance  of  an  infant 
by  attorney,  that  "  it  was  an  error  of  fact  for  which  a  judg- 
ment would  be  reversed  or  set  aside.    It  was  never  curable 

• 

by  the  statute  of  jeofails,  and  cannot  be  obviated  in  this 
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way,  (referring  to  the  motion  then  made  hy  the  plaintiff,) 
against  the  defendant's  objection,  although  he  is  now  of 
age.  He  may,  if  he  chooses,  waive  the  irregularity,  but 
the  court  cannot  compel  him  to  abide  by  his  answer  and 
the  trial  under  it,  if  he  elects  not  to  be  bound.  The  stat- 
ute and  the  rules  of  practice  which  require  an  infant  to 
appear  by  guardian  ad  litem  had  a  substantial  object  in 
view,  the  protection  of  such  persons  against  what  the  law 
adjudges  to  be  their  own  incompetency  to  choose  attorneys 
or  to  conduct  their  own  litigation  with  suitable  prudence 
and  discretion."  Our  own  sttttut^  of  jeofails  does  not  in- 
clude this  defect.  By  2  B.  S.  marg.  p.  424,  (§  7,  subd.  7,) 
judgments  in  favor  of  an  infant  were  not  to  be  reversed 
because  he  appeared  by  attorney*  We  may  infer  from 
the  silence  as  to  judgments  against  him,  that  they  were 
not  thus  protected.  The  case  of  Harvey  v.  Large j  (51  Barb. 
222,)  holds  that  a  judgment  in  a  justice's  court  against  an 
infant,  where  no  guardian  ad  litem  is  appointed,  would  be 
void.  In  Fairweather  v.  Satterly^  (7  Boh,  546,)  a  verdict 
had  been  rendered,  and  judgment  entered  against  an  in- 
fant defendant  who  had  appeared  by  attorney  and  answered. 
Judge  Jones  reviews  the  cases,  and  says :  "  I  am  confirmed 
in  the  view  which  I  took  at  the  argument,  th^t  an  infant 
cannot  waive  the  objection  that  his  rights  have  not  been 
protected  in  the  manner  prescribed  by  law;"  and  the 
judgment  was  set  aside. 

It  was  strongly  urged  in  opposition  to  this  present  mo- 
tion, that  this  defect  was  a  mere  irregularity.  The  question 
as'  to  what  defects  are  mere  irregularities  was  discussed 
in  Olapp  V.  Chaves^  (26  N.  Y,  418,)  in  which  the  court  quote 
with  approval  the  language  of  Justice  Coleridge,  in  Holmee 
V.  Busaelly  (9  DawL  487 :)  ^'  It  is  difficult,  sometimes,  to  dis- 
tinguish between  an  irregularity  and  a  nullity ;  but  I  think 
the  safest  rule  to  determine  what  is  an  irregularity,  and 
what  is  a  nullity,  is  to  see  whether  the  party  can  waive  the 
objection  ;  if  ie  can  waive  it,  it  amounts  to  an  irregularity; 
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if  he  oannot  it  is  a  nullity."  If  this  test  be  applied  to  the 
present  case  we  are  to  ask,  could  these  defendants  have 
waived  this  defect  ?  I  suppose  they  could  not  Bo  long  as 
they  were  infants,  (and  they  were  infants  until  after  the 
judgment,)  they  could  waive  nothing.  It  \b  even  the  well 
known  doctrine  that  the  guardian  ad  litem  cannot,  by  his 
answer,  admit  the  allegations  of  the  complaint.  The  cases 
of  Fairweather  v.  Satterh/y  and  of  Botflen  v.  McAvoy^  both 
recognize  this  principle  fully,  and  an  infant  defendant, 
while  an  infant,  cannot  waive  the  defect  that  he  did  not  ap- 
pear by  guardian.  There  is  one  case  which  needs  some  ex* 
amination — ^that  of  Oroghan  v.  Livingston^  (17  N.  T.  218.) 
The  decision  in  that  case  was  that  the  omission  by  the  guard- 
ian ad  litem  to  file  his  bond  was  a  mere  irregularity,  and  that 
the  bond  might  be  filed  nunc  pro  tane.  This  is  all  that  the 
case  decides.  In  the  course  of  the  opinion,  Judge  Pratt 
says :  "  I  apprehend  that  a  case  cannot  be  found  holding 
that  a  judgment  or  decree,  when  they  appeared  by  attorney, 
WQuld  be  void;"  and  further,  "a  failure,  therefore,  to 
provide  this  agent,  (a  guardian  ad  Ktem^)  would  not,  it 
would  seem,  afiect  the  jurisdiction  of  the  court,  but  was 
matter  of  error,"  citing  Austin  v.  CharUstaum  Female  Sem^ 
inary^  (8  Mete,  198.)  In  this  last  mentioned  case  it  waa 
held,  that  the  omission  to.  appoint  a  guardian  ad  litem  of 
an  infant  defendant,  in  a  partition  suit,  did  not  make  the 
judgment  void,  but  voidable  by  writ  of  error;  that  it 
could  be  avoided  only  by  the  infant  or  privies  in  blood, 
not  by  privies  in  estate;  and  that  a  party  to  an  erroneous 
judgment,  who  is  not  entitled  to  a  writ  of  error,  may  avoid 
it  by  motion,  or  by  plea  in  a  court  of  competent  jurisdiction. 
The  case  of  Bogers  v.  McLean,  (31  How.  279,)  is  substan- 
tially to  the  same  effect  with  OrogJian  v.  Living%tony  affirm- 
ing the  right  of  the  court  to  amend  the  proceedings  in 
which  a  guardian  ad  litem  had  been  appointed. 

From  this  review  of  the  cases  there  can  be  no  doubt  that 
it  is  not  a  mere  irregularity  to  take  a  judgment  against 
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an  infant  defendant,  withoat  the  appointment  of  a  guardian 
ud  litem  for  him.  It  is,  in  the  accurate  language  of  the 
old  practice,  error  in  fact.  The  infant,  in  some  cases, 
could  have  the  judgment  reversed ;  and  in  the  case  of  a 
judgment  in  this  court,  it  would  be  "  recalled"  by  writ  in 
the  nature  of  a  writ  coram  nobi9j  to  be  issued,  not  of  course^ 
but  on  application  to  the  court  (See  Ferris  v.  Douglaet^ 
20  Wend.  626.)  And  nothing  that  the  infant  could  do, 
during  infancy,  waived  his  right  to  this  relief.  As  has 
been  before  remarked,  the  writ  of  error  is  abolished. 
There  seems  to  be  no  other  mode  of  obtaining  this  relief 
than  by  motion  to  set  aside  the  judgment  It  is  to  be 
regretted  that  the  old  practice  (or  something  similar)  is 
not  in  force  in  this  particular.  For  this  relief  is  a  matter 
of  strict  law,  and  should  properly  be  sought  by  strict  forms 
and  proceedings ;  while  the  papers,  on  a  motion  like  the 
present^  inevitably  bring  up  equitable  considerations.  The 
proceeding,  in  such  a  case,  is  not  one  which  should  be 
addressed  to  the  varying  discretion  of  the  court  Bxxfih 
considerations  as  those  of  the  increased  value  of  the  prop- 
erty, the  knowledge  of  the  moving  parties  that  innocent 
persons  were  building,  and  the  like,  ought  not  to  affect  a 
question  which  should  be  one  of  strict  law.  And  if  such 
matters  were  to  be  considered,  it  would  be  necessary  to 
remember  that  although  the  occupants  of  these  lands 
bought  them  innocently,  still  they  are  chargeable  with 
notice  of  their  own  title.  They  were  bound  to  know  that 
these  moving  parties  had  a  fee  in  remainder,  and  they  were 
bound  to  see  that  such  remainder  had  been  barred.  In- 
deed a  hasty  examination  of  the  judgment  roll  would  have 
shown  the  fact  of  infancy  and  the  want  of  a  guardian. 
But  I  think  that  this  motion  must  be  decided  on  the  same 
principles  as  would  have  applied  to  the  decision  of  the 
old  writ  of  error,  and  not  on  the  so-called  equitable  doc- 
trines which  prevail  in  motions  addressed  to  the  discretion 
of  the  court  •  And  I  am  fully  satisfied  that  if  this  motion 
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is  made  within  proper  time,  the  judgment  ought  to  be  set 
aside  as  a  matter  of  right 

It  remains  then  to  consider  whether  the  moving  parties 
have  made  their  motion  within  the  proper  time.  I  have 
already  said  that  the  defect  complained  of  is  not  an  irregu- 
larity ;  so  that  the  provision  of  the  Revised  Statutes  limit- 
ing the  time  to  one  year  does  not  apply.  (2  S,  A,  marg. 
p.  359,  §  3.)  Nor  does  section  174  of  the  Code  touch  this 
case.  And  for  the  reason  that  this  is  not  a  mere  irregularity, 
the  parties  are  not  bound  to  move  at  the  earliest  possible 
opportunity.  Still  there  should  be  some  limitation.  The 
moving  parties  severally  came  of  age  July  5th,  1861,  Octo- 
ber 31st,  1863,  and  March  14th,  1866.  They  seem  to  have 
thought  that  they  could  not  proceed  to  enforce  their  rights 
until  the  death  of  Caroline  A.  McMurray,  on  the  10th  of 
March,  1869.  But  this  was  a  mistake.  They  could  seve- 
rally have  moved  as  soon  as  they  came  of  age,  and  they 
have,  therefore,  delayed  respectively  about  nine,  seven  and 
four  years.  Innocent  parties  ought  not  to  sufier  from  this 
mistake.  I  regret  that  there  is  not,  as  there  should  be, 
some  statutory  limitation  to  the  right  to  make  such  a 
motion.  It  would  be  intolerable  that  it  should  be  allowed 
at  any  unlimited  time  after  the  judgment,  even  on  show- 
ing the  fullest  excuse  for  delay.  For  in  the  course  of 
time  rights  of  new  parties  arise  which  ought  not  to  be 
disturbed.  And  it  is  very  objectionable  that  the  time 
within  which  such  a  motion  may  be  made  should  depend 
on  judicial  discretion.  The  feelings  of  judges  vary.  This 
variance  may  be  endured  in  matters  addressed  to  discre- 
tion ;  but  it  is  very  bad  in  matters  of  strict  right  In  the 
present  case,  I  do  not  think  that  the  ignorance  of  their 
rights,  stated  by  these  moving  parties,  is  such  a  complete 
excuse  for  delay,  that  they  may  make  their  motion  when- 
ever they  learn  what  their  rights  are.  They  are  bound  to 
know  their  legal  rights ;  according  to  the  old  maxim  that 
ignorance  of  the  law  excuses  no  one. 
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Under  the  old  practice,  a  writ  of  error  (including  the 
writ  in  the  nature  of  a  writ  coram  nobis)  must  have  been 
brought  within  two  years.  If  the  party  against  whom  the 
judgment  was  recovered  were  an  infant,  he  might  bring 
the  writ  within  two  years  after  coming  of  age.  That  time 
was  liberal,  and  although  I  am  not  aware  that,  by  any  ex- 
isting provisions,  that  limitation  is  legally  applicable  to 
this  motion,  still  I  do  not  think  I  shall  be  much  astray  if  I 
follow  the  wisdom  of  former  legislation.  If  these  moving 
parties  had  sought  their  relief  before  the  Code,  they  would 
have  been  strictly  limited  to  the  two  years  after  they  sev- 
erally came  of  age.  This  limitation  would  have  been 
entirely  irrespective  on  the  one  hand  of  their  knowledge 
or  ignorance,  and  on  the  other  of  the  acts  of  parties  claim- 
ing under  th#  judgment,  (although  by  this  remark  I  do 
not  say  how  the  reversal  of  a  judgment  would  affect  a  sale 
under  it.     Holden  v.  Saeketty  12  Abb.  473.) 

I  shall  hold,  therefore,  both  by  analogy  to  the  old  writ 
of  error,  and  also  as  my  conclusion  on  the  circumstances 
of  this  case,  that  the  moving  parties  have  not  made  their 
motion  within  such  time  as  entitles  them  to  the  relief 
asked ;  and  I  shall  deny  the  motion.  They  claim  that  the 
judgment  is  void.  If  they  are  correct  in  this  they  may 
perhaps  enforce  their  rights  by  ejectment,  or  by  an  action 
to  redeem.  The  denial  of  this  motion,  therefore,  will  be 
without  prejudice  to  any  action  of  ejectment,  or  to  redeem 
the  mortgage,  or  of  any  other  action  which  these  parties 
might  otherwise  lawfully  bring.  Ten  dollars,  costs  of  op- 
posing the  motion,  to  be  allowed  to  each  of  the  several 
attorneys  or  firms  who  appeared. 

[RsKBSBiiABB  SpBCiAL  Tbbx,  NoYember  21, 1870.    Leam$f^  Jostioe.] 
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Although  the  omiBsion  to  advertise  for  bids  or  sealed  proposals  for  cross- 
walks to  be  laid  or  relaid,  when  such  cross-walks  are  embraced'  in  the  reso- 
lution of  the  common  council  for  paving  an  avenue,  is  a  legal  irregularity, 
under  the  act  of  1868,  (Xmm  cJ  1856,  eh,  888,)  yet  under  the  proYiaions  of 
section  27  of  the  act  of  1870,  chapter  888,  it  is  not  necessarily  fiital  to  the 
assessment ;  as  the  assessment  may  be  modified,  by  deducting  therefrmn 
the  amount  of  the  unlawfbl  increase. 

The  objection  that,  \r  paving  an  avenue,  the  space  between  the  rails  of  a  rafl- 
road  company  was  not  paved,  relates  to  an  omission  of  which  proper^ 
owners  cannot  complain ;  since  by  such  omission  their  burden  is  lessened. 
It  is  not  a  legal  irregularity,  within  the  meaning  or  spirit  of  the  act  of  1858, 
and  fktal  to  the  assessment 

The  objection,  to  an  assessment,  that  the  kind  of  pavement  iielected  by  the 
common  council  was  patented,  and  therefore  not  open  to  competition,  is 
equally  unavailable. 

A  charge  for  collection,  if  it  exceeds  -the  two  and  a  half  |^r  cent  allowed  by 
law,  is  erroneous,  but  not  fatal  to  the  assessment  The  excess  may  be  de- 
ducted, under  the  act  of  1870. 

The  acts  of  the  assessors,  while  in  the  lawful  discharge  of  their  duty,  cannot 
be  reviewed  by  proceedings  under  the  act  of  1858,  although  the  assessors 
were  govemM,  in  their  deliberations,  by  an  erroneous /Htipi^ipfe. 

Such  an  error  will  not  constitute  a  legal  irregularity,  within  the  ntAHTi^pg  of 
that  act 

PETITION,  under  the  act  of  1858,  {Law%  0/I868,  ck.  838,) 
to  vacate  an  assessment  for  paving  Sixth  avenue, 
from  Forty-second  street  to  Fifty-ninth  street,  in  the  city 
of  New  York,  with  Nicolson  pavement. 

J..  TL.  Lawrence^  Jr,^  for  the  petitioners. 

Jtichard  O'Gorman^  opposed. 

Bradt,  J.  I  have  carefully  and  fully  considered,  I 
think,  all  the  objections  presented  by  the  petitioners  to 
the  validity  of  the  assessment  which  they  seek  by  this 
proceeding  to  set  aside,  and  in  disposing  of  them  shall 
state  briefly  the  reasons  which  control  my  judgment. 

Ist  The  omission  to  advertise  for  bids  or  sealed  pro- 


NEW  YORK— DECEMBER,  1870.  129 

Matter  of  McGormack. 

posals  for  cross-walks  to  be  laid  or  relaid,  although  they 
were  embraced  in  the  resolution  of  the  common  council, 
as  well  as  the  Nicolson  pavement,  was,  it  is  true,  a  legal 
irregularity,  under  the  act  of  1858,  within  the  decisions 
of  this  court  relating  thereto.  {Laws  of  1858,  p.  574,  §  2. 
Matter  of  Woody  51  Barb.  276.  Matter  of  Lewis,  25  Hoto. 
Pr.  162.  Matter  of  Babqocky  23  id.  118.  Matter  ofBuhUr^ 
19  id.  317.  Matter  of  BeamSy  17  id.  459.  MaUer  of  Astor, 
MS.)  But  under  the  provisions  of  section  27  of  the  act 
of  1870,  chap.  383,  it  is  not  necessarily  fatal  to  the  assess- 
ment That  section  declares  that  if,  upon  a  hearing  such 
as  that  which  was  had  herein,  it  shall  appear  that  by  rea- 
son of  any  alleged  irregularity,  the  expense  of  any  local 
improvement  has  been  unlawfully  increased,  the  judge 
may  order  that  such  assessment  upon  the  lands  of  the 
aggrieved  party  may  be  modified,  by  deducting  therefrom 
such  sum  as  is  in  the  8.ame  proportion  to  such  assessment 
as  the  whole  amount  of  such  unlawful  increase  is  to  the 
whole  amount  of  the  expense  of  such  local  improvement; 
and  the  application  of  these  remedial  provisions  will  ob- 
viate the  objection  stated.  I  have  not  discovered  in  the 
proofs  submitted,  any  re^on  why  this  should  not  be  done, 
and  have  determined,  therefore,  that  the  charge  for  cross- 
walks should  be  deducted  from  the  assessmetit,  in  the 
manner  and  on  the  principle  declared  in  the  statute. 

2d.  The  objection  that  the  space  between  the  rails  of 
the  Sixth  Avenue  Railroad  Company  was  not  paved,  re- 
lates fo  an  omission  of  which  the  petitioners  cannot  com- 
plain. The  expense  of  the  improvement  would  be  increased 
if  that  work  had  been  done ;  and  that  it  was  not  done  was 
a  pecuniary  advantage  to  them,  lessening  the  burden 
which  they  had  to  bear.  It  is  not  a  su£Scient  answer  to 
this  view,  that  the  resolution  of  the  common  council 
directed  the  Sixth  avenue  to  be  paved.  Such  direction 
must  be  presumed  to  have  been  resolved  upon  with  refer- 
ence to  that  part  of  the  avenue  the  obligation  to  pave  and 
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repairivhich  rested  alone  upon  the  corporation.  If,  how- 
ever, such  presumption  may  not  be  entertained,  it  would 
be  equally  improper  to  hold  that  a  proceeding  which,  hav- 
ing due  regard  to  the  obligations  of  the  Sixth  Avenue 
Railroad  Company  to  the  city,  and  therefore"  designed  to 
decrease  the  expense  of  a  local  improvement,  was  a  legal 
irregularity,  within  the  meaning  or  spirit  of  the  act  of 
1858,  and  fatal  to  the  assessment.  The  summary  pro- 
ceedings established  by  that  act  are  for  the  party  aggrieved 
by  the  legal  irregularity,  (§1,)  and  the  petitioners  were 
not  aggrieved  by  the  omission  stated.  It  had  the  pffeojt,  on 
the  contrary,  ta  lessen  the  expense  of  the  improvement,  as 
already  suggested.  It  is.  my  opinion,  therefore,  that  it 
was  not  only  not  a  legal  irregularity,  within  the  meaning 
or  spirit  of  the  act  of  1858,  but  a  proper  recognition  by 
the  Croton  Aqueduct  board,  acting  on  behalf  of  the  city, 
of  the  undertaking  by  the  Sixth  Avenue  Railroad  Com- 
pany, to  keep  the  space  within  their  rails  in  repair. 

3d.  The  objection  that  the  pavement  selected  by  the 
common  council  was  patented,  and  not  therefore  open  to 
competition,  is  equally  unavailable.  The  decision  in  the 
Matter  of  Astory  made  by  the  ge^ral  term  of  this  district, 
authorizing  the  receipt  of  proposals  to  pave  with  tbe 
Nicolson  pavement,  is  substantially  a  declaration  that  the 
common  council  may  select  it  if  they  think  proper. 

4th.  The  objection  to  the  charge  for  collection  is  well 
'taken,  if  such  charge  exceed  the  two  and  a  half  per  cent 
allowed  by  law.  (Matter  of  Lewisy  supra,)  It  is  not  fatal 
to  the  assessment,  however.  The  excess  may  be  deducted, 
as  provided  by  the  act  of  1870,  {supra,)  and  in  the  man- 
ner therein  declared.  These  are  all  the  objections  I  am 
called  upon  to  examine. 

The  point  made  in  reference  to  the  principle  on  which 
the  assessment  was  made,  is  not  justified  by  the  evidence. 
The  proofs  do  not  show  the  rule  by  which  they  were 
guided ;  but  were  it  otherwise,  I  am  of  the  opinion  that 
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the  acts  of  the  assessors,  while  in  the  lawful  discharge  of 
their  duty,  cannot  be  reviewed  by  proceedings  under  the 
law  of  1858,  although  they  were  governed  in  their  delib- 
erations by  an  erroneous  principle.  Such  error  would  not, 
in  my  judgment,  constitute  a  legal  irregularity,  within  the 
meaning  of  that  law.  It  may  also  be  said  to  be  doubtful 
whether  their  acts  could  be  reviewed  at  all,  unless  objec- 
tions were  taken  and  duly  presented  to  the  board  of  re- 
vision and^ correction.  It  is  not  necessary  for  me,  however, 
to  consider  this  point  further. 

I  .have  thus  disposed  of  all  the  questions  arising  upon 
the  proofs  herein.  I  entertained,  at  fiost,  some  doubt 
whether  the  expense  for  cross-walks  was,  under  the  pro- 
visions of  the  act  of  1870,  (supra^)  an  unlawful  increase 
of  the  expense  of  the  improvement ;  but  upon  reflection, 
determined  that  it  was  fairly  within  the  spirit  of  the  law ; 
that  the  improvement  having  been  made,  and,  as  to  the 
Nicolson  pavement,  properly  made,  the  expense  thereof 
should  not,  for  the  irregularity  referred  to,  be  thrown 
upon  the  city ;  and  that  to  avoid  that  result,  in  such  cases, 
the  act  of  1870  was  passed. 

The  effect  of  these  conclusions  is,  that  the  assessments 
mentioned  in  the  petitions  herein  shall  not  be  declared 
void,  but  that  there  shall  be  deducted  from  them  the  ob- 
jectionable items  mentioned. 

Ordered  accordingly. 

[New  Tobk  Spbcial  Tebm,  December  6, 1870.    Bradfff  Jusfioe.] 
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In  thb  matter  of  the  application  of  the  Commission- 
ers OF  THE  Central  Pare,  for  and  in  behalf  of  the 
Mayor  ta  of  the  city  of  New-  York,  relative  to  the 
opening  of  certain  new  avenues,  roads,  and  public 
squares  or  places,  as  laid  out  by  the  Commissioners  of 
of  the  Central  Park. 

It  was  the  intention  of  the  legislature,  by  the  act  of  1818,  ( Veimtine*a  Zaws, 
p.  1262,  ^  178,)  to  make  the  conflnnation  of  the  report  of  cotnmisaionerB  of 
estimate  and  assessment  when  lands  are  taken  for  a  park,  tftc.,  as  they  have 
declared  it  to  be,  final  and  conclusive  in  reference  to  their  proceedings,  as 
between  the  commonalty  of  New  York,  and  all  persons  whomsoever,  in  refer- 

'  ence  to  the  land  taken,  and  the  estimate  and  assessment  made  and  imposed. 

All  persons  are  thus  advised  that,  being  given  the  opportunity  to  be  heard, 
they  must  appear,  and  by  objection  either  made  before  the  commissionerB  or 

-  submitted  to  the  Supreme  Court,  protect  whatever  rights  are  invaded  or 
Jeopardized. 

The  object  of  notice  of  publication  would  be  defeated  if  the  abstract  of  the 
avrards  of  the  commissioners  could  not  be  altered ;  and  although  an  award 
is  made  to  a  particular  individual,  in  the  first  instance,  he  will  not  be  justi- 
fied in  relying  upon  the  entry  of  such  award,  and  the  abstract  of  the  report. 
It  is  his  duty  to  see,  if  he  means  to  rely  upon  the  report  as  originally  pre- 
pared,  that  it  is  not,  at  the  instance  of  any  subsequent  cl&imant  having  even 
an  apparent  title,  altered  to  his  projudice. 

The  alteration  or  correction  may  be  made,  according  to  the  statute,  at  any 
time  before  the  report  is  presented  to  the  court,  after  pubUcaUon. 

Although  the  report  of  the  conmiissionera,  when  confirmed,  is  final  and  conclu- 
sive, in  regard  to  the  estimates  and  awards,  it  is  not  conclusive  upon  the 
rights  of  claimants  inter  mm.  The  statute  allows  an  action  to  be  brought 
against  the  person  to  whom  the  award  is  made,  after  payment  thereof  to 
him,  by  the  person  to  whom  of  right  the  money  paid  belongs,  notwith- 
standing^tbe  report. 

Hence,  an  application  by  such  rightAil  owner  to  set  aside  the  order  confirming 
the  report  will  be  denied,  upon  the  groupds  that  the  confirmation  of  the  re- 
port is  final,  conclusive,  and  an  end  of  the  proceeding ;  that  the  commis- 
sioners are  funeti  <ffleio;  and  that  the  court  has  not  the  power  to  alter  the 
report,  or  send  it  back  to  the  commissioners,  for  correction. 

MOTION  to  set  aside  an  order  confirming  the  report  of 
the  commissioners  of  estimate  and  assessment  ap- 
pointed for  the  opening  of  "Momingside  Park*'  in  the 
city  of  New  York,  so  far  as  it  related  to  the  live  lots  here- 


NEW  YQRK— DECEMBER,  1870.  Igg 

Matter  of  the  Commissionen  of  Central  Park. 

inafter  mentioDed,  and  which  were  taken  for  said  park; 
and  also  for  an  order  directing  the  said  commissioners  to 
make  the  awards  for  said  lots  to  Patrick  Callaghan  or  un- 
known owners.  The  report  of  the  commissioners  was 
confirmed  tTuIy  28, 1870,  and  contained  awards  to  Phineas 
H.  Kingsland  and  Wesley  Smith  as  the  owners  of  five 
leases  of  the  lots,  executed  to  them  by  the  mayor,  alder- 
men and  commonalty  of  the  city  of  Ifew  York,  for  the 
term  of  a  thousand  years^  in  pursuance  of  sales  for  unpaid 
taxes  and  assessments,  and  a  nominal  award  of  one  dollar 
to  Patrick  Callaghan,  the  owner  of  the  fee.  It  appeared 
that  the  award  had  first  been  made,  by  the  commission- 
ers, to  Mr.  Callaghan,  and  afterwards  changed  to  unknown 
owners ;  and  subsequently,  when  Mr.  Kingsland  and  Mr. 
Smith  presented  their  claims  before  them,  they  changed 
their  award,  and  made  their  report  as  above  stated.  The 
report  as  first  made  was  examined  by  Mr.  6allaghan,  and 
finding  the  award  given  to  him,  he  went  away  to  Califor- 
nia; and  he  alleged  that  he  had  no  notice  that  the  awards 
had  been  changed.  It  also  appeared  that  a  Mrs.  Currie 
had,  in  August  1870,  commenced  an  action  of  ejectment, 
claiming  that  she  was  the  owner  in  fee  of  three  of  the 
lots,  in  which  action  the  mayor,  aldermen,  &c.,  Mr.  Kings- 
land  and  Patrick  Callaghan  were  made  defendants. 

T.  James  Olover^  for  P.  Callaghan. 

Henrtf  Parsons,  for  Mr.  Smith. 

A.  B.  LawrencBy  Jr.,  for  Mr.  Kingsland. 

David  J.  Deafly  for  the  mayor,  aldermen,  kc. 

Bbadt,  J.  The  proceedings  in  reference  to  improve- 
ments, under  which  the  assessments  and  awards  were 
made  and  imposed  in  regard  to  the  Momingside  Park, 
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are  regulated  entirely  by  statute.  It  is  provided  that  when 
the  report  of  the  commissioners  is  presented  to  this  court 
for  confirmation,  after  hearing  any  matter  which  may  be 
alleged  against  it,  it  is  either  to  be  confirmed  or  sent  back 
to  the  commissioners^  for  revisal  or  correction,«or  to  new 
commissioners  to  be  appointed  by  this  court  to  reconsider 
the  subject  matter  thereof.  And  the  commissioners  to 
whom  the  report  shall  be  so  referred  shall  return  the  same 
corrected  •  and  revised,  or  a  new  report,  to  be  made  by 
them  in  the  premises,  to  this  court,  without  unnecessary 
delay,  and  the  same,  on  being  returned,  shall  be  confirmed,- 
or  again  referred  back,  as  right  and  justice  shall  require. 
And  so  from  time  to  time,  until  a  report  shall  be  made  or 
returned  in  the  premises,  which  this  court  shall  confirm ; 
but  such  report,  when  so  confirmed,  shall  be  final  and 
conclusive,  and  the  mayor,  aldermen  and  commonalty 
shall  become  .and  be  seised  in  fee  of  all  the  lands,  tene- 
ments and  hereditaments  in  the  report  mentioned.  (Act 
of  1813,  Valentine's  Laws,  p.  1252,  §  178.) 

By  the  provisions  of  the  act  of  1862  {Laws,  966 ;  Valen- 
tine's Laws,  1252,)  it  is  the  duty  of  the  commissioners  to 
deposit  with  the  street  commissioner  an  abstract  of  their 
estimate  and  assessments,  at  least  forty  days  before  their 
report  shall  be  presented  for  confirmation.  It  is  also 
their  duty  to  publish  a  notice  for  thirty  days,  in  two  of  the 
daily  newspapers  published  in  this  city,  stating  the  inten- 
tion to  present  their  report  for  confirmation,  to  this  court,  at 
a  time  and  place  to  be  specified  in  the  notice,  in  order  that 
all  persons  interested  in  such  proceedings,  or  in  any  of  the 
lands  affected  thereby,  having  objections  thereto,  shall  file 
the  same,  in  writing,  with  the  said  commissioners,  within 
thirty  days  after  the  first  publication  of  such  notice ;  and 
further,  that  they  will  hear  such  objections  within  the  ten 
week  days  next  after  the  expiration  of  the  thirty  days 
during  which  publication  is  to  be  made.  After  consider- 
ing the  objections,  if  any,  and  making  any  correction  of 
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their  estimate  or  aesessraents  which  they  shall  find  to  be 
just  and  proper,  they  shall  present  their  report  to  the 
eourt  at  the  time  .and  place  specified  in  tlie  notice  already 
referred  to. 

It  thus  appears  that  the  proceedings  are  regulated  by 
statute/as  already  suggested,  and  the  power  of  the  court 
defined.  The  report  may  be  sent  back  as  often  as  this 
court  may  deem  proper,  before  it  is  confirmed  or  new 
commissioners  appointed — as  often  as  may  bfe  deemed 
just — in  order  that  the  rights  of  all  parties  may  be  pro- 
tected, and  a  proper. report  obtained.  It. is  for. the  com- 
missioners to  make,  however,  the  alterations  or  corrections 
in  accordance  with  the  principles  laid  down  by  this  court 
for  their  guidance.  The  court  cannot  -make  them  directly; 
but  if  there  be  any  doubt  about  this  proposition,  there  is 
none,  in  my  judgment,  that  the  power,  if  possessed,  must 
be  exercised  before  the  report  is  confirmed.  When  it  is 
confirmed,  the  commissioners  no  longer  exist*  The  ad- 
vertisement of  the  intended  presentation  of  the  report  of 
the  commissioners,  and  the  right  to  present  objections 
during  a  period  of  thirty  days,  which  the  commissioners 
must  consider  and  act  upon,  are  designed  not  only  to  give 
all  persons  interested  in  the  lands  afiected  the  opportu- 
nity to  guard  their  interests,  by  calling  the  attention  of 
the  court  to  the  act  or  omission  complained  of,  but  to  ad- 
vise this  court  whether,  in  the  performance  of  their  duties, 
the  copimissioners  have  acted  illegally  or  oppressively,  or 
have  made  a  mistake,  error  or  miscalculation,  to  be  shown 
by  the  objections  presented. 

•These  provisions  are  full  and  ample  for  the  object  in 
view,  and  from  their  comprehensive  and  conservative 
character,  in  the  absence  of  any  expression  to  the  con-* 
trary,  indicate  very  clearly  that  it  was  the  intention  of  the 
legislature  to  make  the  confirmation  of  the  report  of  the 
commissioners,  as  they  have  declared  it  shall  be,  final 
and  conclusive  in  reference  to  their  proceedings,  as  be- 
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tween  the  commonalty  of  New  York  and  all  persons 
whomsoever,  in  reference  to  the  land  taken  and  the  esti- 
mate and  assessment  made  and  imposed.  All  persons 
are  thus  advised  that  being  given  the  opportunity  to  be 
heard,  thej  must  appear,  and  by  objection  either  to  the 
commissioners  or  submitted  to  this  court,  protect  what- 
ever rights  are  invaded  or  jeopardized 

The  applicant  does  not  seem  to  have  presented  any  ob- 
jection, either  to  the  commissioners  or  to  the  court. 

It  may  be  said  that  the  award  having  been  made  to  him 
in  the  first  instance,  he  was  justified,  in  relying  upon  that 
entry,  and  the  abstract  of  the  report;  but  such  a  course 
of  conduct  was  erroneous.  The  object  of  notice  of  pub- 
lication would  be  defeated  if  the  abstract  could  not  be 
altered ;  and  it  was  the  duty  of  the  applicant  to  see,  if  he 
meant  to  rely  upon  it  as  originally  prepared,  that  it  was 
not,  at  the  instance  of  any  subsequent  claimant  having 
even  an  apparent  title,  altered  to  his  prejudice. 

The  alteration  or  correction  may  be  made,  according  to 
the  statute,  («t<pra,)  at  any  time  before  the  report  is  pre- 
sented to  the  court,  after  publication ;  and  in  this  case, 
the  alteration  appears  to  have  been  made  at  the  proper 
time. 

There  is  no  evidence  of  its  having  been  made  subse- 
quent to  its  presentation.  Although,  however,  the  report 
having  been  confirmed,  is  final  and  conclusive,  as  already 
stated,  in  regard  to  the  estimates  and  awards,  it  is  not  con- 
clusive upon  the  rights  of  claimants  inter  sese.  The  act  of 
1813  (9upra)  provides  that  an  action  may  be  brought 
against  the  person  to  whom  the  award  was  given,  aft^r 
payment  thereof  to  him,  by  the  person  to  whom  of  right 
the  money  paid  belonged,  notwithstanding  such  report 
This  application  must  be  denied,  therefore,  upon  the 
ground  that  the  confirmation  of  the  report  was  final,  con- 
clusive, and  the  end  of  the  proceeding;  that  the  commis- 
sioners are  functus  officio;  and  that  this  court  has  not  the 
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power  to  alter  the  report,  or  send  it  back  to  the  commis- 
sioners, for  correction. 

The  applicant  is  not,  however,  without  remedy.  He 
can  by  action  accomplish  the  object  of  this  application, 
and  by  the  interposition  of  the  equity  power  of  this  court, 
successfully  protect  his  rights,  if  it  be,  as  alleged,  that  the 
lease  executed  by  the  city  authorities,  on  the  sale  for  taxes^ 
was  a  nullity. 

In  the  view  thus  presented  of  the  question  involved,  it 
is  not  necessary  to  consider  whether  the  commissioners 
were  right  in  recognizing  the  lease  presented^nd  chan^ng 
their  award ;  but  nevertheless  I  think  it  was  sufficient  to 
justify  them.  {MoBierion  v.  Hoyty  55  Barl,  520.)  Although 
when  there  are  adverse  claimants,  it  is  the  proper  and 
better  course  to  award  to  unknown  owners. 

Ordered  in  accordance  with  the  conclusions  stated 

[Nbw  Yobk  Spboial  Term,  December  6,  1870.    Brady^  Justice.] 
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Thb  Rochbstbr  Water  Works  Company  vs.  Wood. 

The  constitution  of  this  State  having  provided  that  when  prirate  property  shall 
be  taken  for  an j  public  use,  the  compensation  therefor,  when  not  made  by 
the  State,  shall  be  ascertained  by  a  jury,  or  by  not  less  than  three  commis- 
sioners appointed  by  a  court  of  record,  (jOotui,  mi,  1,  ^  7,)  the  provision  in 
the  charter  of  the  Rochester  Water  Works  Company,  {Laujt  of  1852,  ch,  866| 
((  ^11,)  which  authorizes  the  8ypr9m$  Court  to  increase  or  reduce  the 
amount  of  damages  reported  by  commissioners,  for  the  taking  of  land  for 
the  use  of  said  company,  is  umomtitutional  and  void. 

The  legislature  is  entrusted  with  the  discretion  to  provide  for  appraisement  by 
a  jury,  or  by  three  conmiissioners,  and  it  can  provide  for  no  other  mode  of 
assessment. 

It  was  competent  to  provide  for  an  appeal  to  the  court,  in  order  to  protect  thf 
parties  against  an  unjust  appnusal;  and  upon  that  appeal,  the  court  can  con- 
firm or  set  aside  the  assessment,  and  correct  irregularities  committed,  by  the 
commissioners  or  parties,  in  the  course  of  the  proceedings.  This  is  the  extent 
of  the  power  possessed  by  the  court. 
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Where  it  was  manifest  that  the  damages  allowed  were  very  large,  in  view  of 
the  quantity  of  land  taken,  and  of  the  use  to  which  it  was  to  be  put,  it  was 
hM  that  the  court,  at  special  term,  should  have  set  aside  the  appraisal,  and 
appointed  new  commissioners.    And  that  this  court,  at  general  term,  bad 

.    the  power,  and  it  was  its  duty,  to  make  such  an  order  as  the  special  term   * 

should  have  made. 

■ 

APPEAL  by  the  defendant  from  an  order  made  at  special 
term,  reducing  the  amount  of  the  appraisal,  for  dam- 
ages sustained  by  the  defendant  by  the  taking  of  a  portion  of 

his  land  by  the  water  works  company  for  laying  its  pipes. 

m 

By  the  Couft^  Mullin,  P.  J.  The  charter  of  the  Roches- 
ter Water  Works  Company  {Laws  of  1852,  cA.  356,  §§  8-11) 
provides  that  it  may  acquire  title  to  real  estate,  for  the  pur- 
poses of  its  incorporation,  and  if  it  cannot  agree  with  the 
owners  of  the  land  required,  it  may  apply  to  the  Supreme 
Court,  at  any  term  thereof  held  in  the  seventh  judicial  dis- 
trict, for  the  appointment  of  three -commissioners,  by  whom 
the  compensation  to  be  paid  for  the  damages  suffered  or 
to  be  suffered  by  reason  of  taking  land  and  water,  and 
constructing  any  of  the  works  of  the  said  company,  shall  • 
be  ascertained  and  determined.  Notice  of  the  time  and 
place  of  hearing  before  the  commissioners  is  to  be  given 
to  the  owners  of  land,  &c.,  and  the  commissioners  are  to 
hear  the  parties,  and  to  report  in  writing  the  amount  of 
damages  ascertained  and  assessed  by  them.  The  com- 
pany, or  any  owner,  may  appeal  from  the  determination 
of  said  commissioners,  to  the  court,  and  upon  the  report 
and  such  further  evidence  as  may  be  produced  before  it, 
the  court  may  affirm  the  proceedings  of  the  commissioners, 
in  whole  or  in  part,  or  may  increase  or  diminish  the 
amount  of  compensation.  And  if  the  proceedings  have  . 
been  irregular,  it  may  set  them  aside,  and  order  new  pro- 
ceedings and  appraisement ;  and  it  may  make  such  orders 
in  reference  to  the  proceedings  of  the  commissioners,  and 
for  notices  to  the  parties,  as  the  nature  of  the  case  may 
require. 
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Under  these  provisions  the  eompany  procured  three 
commissioners  to  be  appointed  to  appraise  the  damages 
sustained  by  the  defendant,  Wood,  by  reason  of  the  taking 
of  a  part  of  his  lands  for  the  purpose  of  laying  therein  its 
pipes,  to  conduct  water  from  the  reservoir  of  the  company 
to  the  city.  The  commissioners,  after  hearing  the  parties, 
assessed  the  defendant's  damages  at  the  sum  of  $900. 
From  this  appraisal  the  company  appealed  to  this  court, 
and  on  the  hearing  at  flie  special  term,  additional  evidence 
was  given  upon  the  question  of  damages,  and  the  court 
reduced  them  to  $250,  and  confirmed  the  appraisal  for 
that  sum.    From  that  order  the  defendant,  Wood,  appeals. 

The  counsel  for  the  company  concedes  that  the  pro- 
visions of  the  charter  authorizing  the  court  to  increase  or 
reduce  the  amount  of  damages  reported  by  the  commis- 
sioners, is  unconstitutional  and  void.  The  constitution 
provides  {art  1,  §  7)  that  when  private  property  shall  be 
taken  for  any  public  use,  the  compensation  therefor,  when 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or 
by  not  less  than  three  commissioners  appointed  by  a  court 
of  record,  as  shall  be  prescribed  by  law.  It  does  not  re- 
quire argument  to  demonstrate  the  proposition  that  when 
the  constitution  requires  damages  to  be  assessed  by  a  jury 
of  twelve  men,  or  by  three .  commissioners,  it  cannot  be 
done  by  one,  nor  by  three  or  more  judges  of  this  or  any 
other  court.  The  legislature  is  entrusted  with  the  discre- 
tion, to  provide  for  appraisement  by  a  jury,  or  by  three 
commissioners,  and  it  can  provide  for  no  other  mode  of 
•  assessment.  It  was  competent  to  provide  for  an  appeal  to 
the  court,  in  order  to  protect  the  parties  against  an  unjust 
appraisal,  and  upon  that  appeal  the  court  could  confirm  or 
set  aside  the  assessment,  and  correct  irregularities  com- 
mitted by  the  commissioners  or  parties  in  the  course  of 
the  proceedings.  And  this  was  the  extent  of  the  power 
possessed  by  the  court.  It  is  unnecessary  to  enter  into  an 
examination   of  the  evidence.    It  is  manifest  that  the 
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damages  are  very  large, •in  view  of  the  quantity  of  land 
taken,  and  of  the  use  to  which  it  is  to  be  put.  The  court 
should  have  set  aside  the  appraisal,  and  appointed  new 
commissioner^  This  court  has  the  power,  and  it  is  its 
duty,  to  make  such  an  order  as  the  special  term  should 
hav^  made. 

The  order  of  the  special  term  is  therefore  vacated ;  and 
it  is  ordered  that  the  appraisal  of  the  damages  by  the  com- 
missioners be,  and  the  same  are  hereby  set  aside,  and  the 
proceedings  are  remitted  to  the  special  term,  for  the  ap- 
pointment of  new  commissioners ;  $10  costs  of  the  appeal 
allowed  to  the  appellant. 

[Fourth  Dbpastxbkt,  Obnbbal  Tbbx,  at  Rochester,  January  2,  1671. 
JfuSiM,  P.  J.,  and  Johnson  and  TtdeoU,  Justices.] 
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Park  and  others  vs.  Thb  Morris  Axe  and  Tool  Compant. 

If  a  thing  be  ordered  of  the  manafactareri  for  a  special  purpose,  and  it  be 
supplied  and  sold  for  that  purpose,  there  is  an  implied  warranty  that  it  is 
fit  for  that  purpose. 

The  plaintiff  being  manu&cturers  of  steel,  and  the  defendants  manufacturers 
.  of  axes,  the  former  wrote  a  letter  to  the  latter,  in  which  they  offered  to  sell 
them  ten  tons  of  best  axe  cast  steel,  which  they  would  warrant  equal  in 
quality  to  any  brand  of  English  cast  steel.  The  defendants  replied  that 
they  were  going  to  try  and  use  the  plaintiffs'  steel ;  that  what  they  had  used 
worked  very  well ;  and  ordered  ten  tons.  The  plaintiff's,  in  answer  to  this 
letter,  said :  "  We  will  warrant  ours  to  be  equal  in  quality  to  Jessnp's,  or 
any  other  standard  brand."  The  steel  being  sent,  proved  to  be  of  an  infe- 
rior quality.  JBeid  that  the  case  was  brought  within  the  principle  above 
stated ;  and  that  the  referee  was  justified  in  finding  a  warranty  that  the 
steel  would  make  as  good  axes  as  the  best  English  steel. 

MMf  aloOf  that  the  name  of  the  defendants'  company  being  "  Axe  and  Tool 
Company,"  this  was  notice  to  the  plaintiff^  of  the  use  to  which  the  steel  was 
to  be  applied;  and  the  warranty  must  be  held  to  be  that  the  steeF would 
make  either  axes  or  tools  of  as  good  quality  as  the  best  English. 

And  that  the  measure  of  damages,  for  a  breach  of  the  warranty,  was  the  dif- 
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ferenoe  in  Talue  between  the  axes  made  from  the  defective  steel,  and  their 
Talue  if  the  steel  had  been  equal  to  the  best  English  steel. 
In  this  class  of  warranties,  the  measm^  of  damages  is,  the  difference  between 
the  value  of  the  defective  article  made  from  the  defective  material  fixmished, 
and  the  value  of  the  article  if  made  from  the  material  as  represented* 

APPEAL  by  the  plaintiffs  from  a  judgment  entered  upon 
the  report  of  a  referee. 
The  action  was  brought  upon  two  promissory  notes 
given  by  the  defendants  in  part  payment  of  the  price  of 
ten  tons  of  axe  cast  steel,  purchased  by  them  of  the  plain- 
tiffs. The  defendants,  in  their  answer,  set  up  a  counter- 
claim of  $3000,  for  damages  sustained  by  them  by  reason 
of  a  breach  of  warranty  of  the  quality  of  the  steel ;  and 
the  referee  reported  in  their  favor  for  $3000,  less  the 
&iQunt  of  the  notes.  And  judgment  was  entered  against 
the  plaintiffs  for  that-  sum,  with  costs. 

Bi89ellj  Post  &  PooTj  for  the  appellants. 

Hunt  <t  Oreenj  for  the  respondents. 

Bjf  the  Oourty  Mullin,  P.  J.  The  plaintiffs  were  manu- 
facturers of  steel,  at  Pittsburgh,  in  the  State  of  Pennsyl- 
vania, and  had  an  ofSce  in.  the  city  of  New  York.  The 
defendants  were  manufacturers  of  axes,  at  Baldwinsville, 
in  this  State.  On  the  25th  of  April,  1868,  the  plaintifis 
wrote  to  the  defendants  a  letter,  in  which  they  offered  to 
sell  them  ten  tons  of  best  axe  cast  steel,  which  they  would 
warrant  equal  in  quality  to  any  brand  of  English  cast 
steeL  On  the  31st  of  July,  1868,  the  defendants  reply  to 
the  foregoing  letter,  in  which  they  say  they  are  going  to 
try  and  use  the  plaintiffs'  steel ;  that  which  they  had  used 
worked  very  well ;  and  ordering  ten  tons  of  certain  sizes 
to  be  Bent,  two  and  a  half  tons  per  month,  the  first  install- 
ment to  be  sent  by  the  15th  of  August  On  the  3d  of 
August  the  plaintiffs  acknowledged  the  receipt  of  the  de- 
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fendants'  letter,  and  in  a  postcript  to  their  letter,  say: 
"  We  will  warrant  ours  to  be  equal  in  quality  to  Jessup'a 
or  any  other  standard  brand."  Ten  tons  of  steel  were 
sent  forward  to  the  defendants,  and  made  into  axes,  which 
proved  to  be  of  an  inferior  quality,  by  reason,  as  the  de- 
fendants allege,  and  as  the  referee  finds,  of  the  inferior 
quality  of  the  steel.  The  referee  has  allowed  as  damages, 
the  difference  in  value  between  the  axes  made  from  the 
plaintlfis'  steel,  and  axes  made  from  the  best  quality  of 
English  steel.  The  plaintiffs  insist  that  this  rule  of  dam- 
ages is  erroneous,  and  that  the  defendants  were  entitled 
to  the  difference  between  the  price  paid,  and  the  market 
price  of  the  best  English  steel. 

The  principal  question  on  this  appeal  is,  is  the  measure 
of  damages  adopted  by  the  referee  the  correct  one  ?  .  If 
not,  the  judgment  must  be  reversed,  and  a  new  trial 
granted. 

ParaonSy  in  his  work  on  Contracts^  (vol  Ij  p,  469,)  says, 
if  a  thing  be  ordered  of  a  manufacturer  for  a  special  pur- 
pose, and  it  be  supplied  and  sold  for  that  purpose,  there  is 
an  implied  warranty  that  it  is  fit  for  that  purpose.  The 
plaintifts  were  manufacturers,  and  the  defendants  ordered 
the  steel  for  the  purpose  of  being  made  into  axes.  The 
case  is  thus  brought  within  the  principle  asserted  by  Par* 
sansj  and  the  referee  was  justified  in  finding  a  warranty 
that  the  steel  would  make  as  good  axes  as  the  best  Eng- 
lish steel.  The  name  of  the  defendants'  company  was 
**  Axe  and  Tool  Company."  This  was  notice  to  the  plain- 
tiffs of  the  use  to  which  the  steel  was  to  be  applied,  and 
the  warranty  must  be  held  to  be  that  the  steel  would  make 
either  axes  or  tools  of  as  good  quality  as  the  best  English. 
The  case  of  Jones  v.  Bright,  (5  Bing.  533,)  is  almost  iden- 
tical, in  its  facts,  with  the  one  before  us.  There  the  de- 
fendant was  a  manufacturer  and  vender  of  copper,  and  the 
plaintiff  applied  to  him  for  copper  for  sheathing  a  vessel ; 
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the  defendant  replied  he  would  serve  him  well.  The  cop- 
per was  received  by  the  plaintiff  and  put  on  his  vessel, 
but  proved  to  be  defective  by  reason  of  some  latent  defect, 
and  it  was  held  there  was  an  implied  warranty  that  the 
article  was  fit  for  the  purpose  for  which  it  was  sold.  In 
this  class  of  warranties  the  measure  of  damages  is  the 
difference  between  the  value  of  the  defective  article  made 
from  the  defective  material  furnished,  and  the  value  of  the 
article  if  made  from  the  material  as  represented.  (Pasiinger 
V.  Tkorbum,  34  N.  7,  634.  MiJhurn.  v.  Belloni,  39  id,  53.) 
In  other  words,  the  measure  of  damages  in  this  case  would 
be  the  difference  in  value  between  the  axes  made  from  the 
defective  steel,  and  their  value  if  the  steel  had  been  equal 
to  the  best  English  steel.  This  is  the  rule  applied  by  the 
referee. 

It  is  insisted  by  the  plaintiffs'  counsel,  that  the  defend- 
ants persisted  in  making  axes  from  the  plaintiffs'  steel 
after  it  was  ascertained  that  (he  steel  was  of  bad  quality, 
and  that  they  ought  not  to  be  allowed  damages  after  such 
notice.  I  agree  with  the  counsel  in  his  proposition,  but  it 
does  not  appear  by  the  evidence  that  the  defendants  did 
persist  in  making  axes  after  they  knew  of  the  bad  quality 
of  the  steel.  The  only  evidence  I  find  on  the  subject  is 
that  of  one  of  the  witnesses  who  says  he  tried  one  of  the 
axes  in  January  or  February  1869,  and  found  it  defective. 
They  commenced  making  from  the  plaintiffs'  steel  in  De- 
cember 1868,  and  made  up  the  whole  quantity  in  four 
months.  Defects  in  a  single  axe,  or  even  100  axes,  would 
not,  it  would  seem  from  the  evidence,  be  conclusive  evi- 
dence that  the  steel  was  of  bad  quality,  as  it  appears  that 
large  numbers  made  from  the  best  English  steel  proved 
defective  and  were  returned.  There  is  no  data  before  us, 
nor  was  there  any  before  the  referee  that  enabled  him  to 
find  that  the  defendants  manufactured  axes  after  notice 
that  the  steel  was  unfit  for  the  purpose. 
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None  of  the  objections  taken  by  the  plaintiffia'  counsel 
to  the  admission  of  evidence  were  well  founded. 
The  judgment  must  be  affirmed. 

[Fourth  Bbfartmbvt,  Obvbral  Tbrx,  at  Rochester,  January  2,  1871. 
MuOm,  P.  J.,  and  Johmon  and  TalecU,  Justices.] 


Sharps  v%.  Johnson  and  others. 

A  contract  by  which  one  person  agrees  to  make,  for  others,  three  or  four 
models  of  a  mower,  at  erne  and  mthout  tUUny^  means  that  the  work  shall  be 
done  as  soon  as  it  can  reasonably  be  performed  by  the  contractor. 

The  legal  nature  and  character  of  such  a  contract  is  not  for  the  sale  and  de- 
livery of  the  models  by  the  contractor,  but  for  work,  labor  and  materials  to 
be  done  and  furnished  by  him  for  the  employers. 

If  no  price  is  agreed  upon,  for  the  models,  the  law  fixes  the  price  at  which 
the  articles,  when  made  and  delivei%d,  shall  be  reasonably  worth ;  if.  dellT- 
ered  in  time. 

Where  the  contract  is  entire,  for  the  making  of  "three  or  four"  models,  this 
leaves  it  optional  with  the  contractor  whether  he  will  make  three,  or  four. 
In  the  absence  of  any  orders  on  the  subject,  it  will  be  deemed  to  have  be«i 
left  to  him  to  decide  on  the  number. 

Therefore,  by  making  three,  he  will  be  held  to  have  completed  the  contract,  as 
to  the  amount  of  work  and  labor,  and  materials,  to  be  done  and  furnished. 

Where  the  referee,  in  such  a  case,  found  that  the  first  model  was  completed 
without  unreasonable  delay,  but  that  the  two  others  were  not  made  at  once, 
according  to  the  contract,  nor  until  after  an  unreasonable  time  had  elapsed ; 
Hdd  Uiat  it  did  not  follow  flrom  this  that  the  contractor  was  entitled  to 
recover  the  value  of  the  first  model,  but  not  that  of  the  other  two. 

That  the  contractor  was  entitled  to  recover  the  whole  or  nothing ;  the  •  con- 
tract being  entire,  and  in  no  respect  divisible,  either  as  to  number,  time, 
price  or  day  of  payment. 

That  the  contract  was  not  peiformed  by  the  contractor,  so  as  to  entitle  him  to 
recover  anything,  until  all  three  were  made  and  delivered,  or  in  readiness 
for  delivery. 

And  that  the  acceptance  of  one  model,  which  was  mads  in  time,  created  no 
liability  whatever,  on  the  part  of  the  employers,  unless  the  entire  contract 
was  afterwards  performed,  or  the  further  performance  waived  by  them, 
before  the  time  for  complete  performance  had  expired. 

Before  a  party  can  recover  upon  a  contract,  he  must  show  that  he  has  per- 
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foimed  on  his  pari.  If,  in  his  complaint,  he  oounts  simply  for  work  and 
labor,  the  other  party  may  defeat  the  action  by  setting  ap  as  a  defense,  and 
proving,  that  the  work  and  labor  was  done  in  pursnance  of  a  contract  between 
the  parties,  which  has  not  been  performed  by  the  plaintiff. 

APPEAL  by  the  plaintiff  from  a  judgment  in  his  favor, 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  the  value  of  three 
model  mowers,  made  by  the  plaintiff  for.  the  defendants. 
On  the  2d  day  of  May,  1868,  the  defendants,  who  were 
partners,  wrote  to  the  plaintiff,  asking  him  if  he  could 
make  some  mower  models  for  them,  and  stating  that  they 
must  have  three  or  four  at  once.  The  plaintiff  replied,  on 
the  4th  of  May,  that  he  could  make  the  models  for  them, 
and  would  begin  the  following  Thursday ;  and  closed  his 
letter  by  saying  that  '^  the  matter  would  admit  of  no  de- 
lay, and  to  be  useful  must  be  prosecuted  rapidly."  The 
plaintiff  made  the  patterns  which  were  necessary  to  con- 
struct the  models,  and  on  the  31st  of  July  completed  and 
delivered  the  first  model  to  the  defendants.  On  th.e  14th 
of  November  the  plaintiff  completed  two  other  models  of 
said  mower,  and  sent  them  by  express,'to  the  defendants, 
who  refused  to  receive  them.  A  longer  time  was  re- 
quired to  make  the  first  model,  than  to  make  either  of 
the  others. 

The  referee  reported  that  the  first  model  was  completed 
without  unreasonable  delay,  but  that  the  other  two  were 
neither  of  them  made  at  once,  as  required  by  the  agree- 
ment, and  not  until  an  unreasonable  time  had  elapsed ; 
that  the  last  two  models  were  not  made  in  accordance 
with  the  terms  of  the  agreement,  and  that  the  plaintiff 
was  not  entitled  to  payment  therefor..  And  he  ordered 
judgment  for  the  plaintiff  for  what  it  was  worth  to  make 
the  patterns  arid  the  first  model,  amounting  to  $208.50. 
No  evidence  was  given  as  to  whether  the  defendants 
assented  to  the  continuance  of  the  work,  after  a  reason- 
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able  time  for  making  the  models  had  elapsed,  or  not,  and 
no  price  for  the  models  was  ever  agreed  upon. 

Wm.  0.  Ruger^  for  the  appellant 

N.  B,  Smith,  for  the  respondents. 

By  the  Court,  Johnson,  J.  The  contract  as  found  by  the 
referee  was,  that  the  plaintiff*  was  to  make  three  or  four 
models  of  a  mowing  machine,  at  once,  and  without  delay. 
It  is  objected,  on  the  part  of  the  plaintiflT,  that  this  find- 
ing of  fact  is  without  evidence  to  sustain  it,  and  is  against 
the  evidence.  But,  I  think,  the  finding  is  fully  justified 
by  the  evidence.  This  seems  to  be  the  fair  and  reason- 
able deduction  from  the  letters,  and  all  the  other  facts  and 
circumstances  attending  the  making  of  the  contract  The 
meaning  of  the  contract  as  found  is,  that  the  work  should 
be  done  as  soon  as  it  could  reasonably  be  performed  by 
the  plaintiff.  The  legal  nature  and  character  of  the  con- 
tract is  not  for  the  sale  and  delivery  of  the  models  by  the 
plaintiff*,  but  for  work,  labor  and  materials  to  be  done  and 
furnished  by  the  plaintiff  for  the  defendants.  {Prince  v. 
Bourn,  2  E.  B.  Smith,  525.  Oourtright  v.  Stewart,  19  Barb. 
455.  Bonovan  v,  Wilkon,  26  id.  138.  Parker  v.  Schencky 
28  id.  38.    Stephens  v.  Santee,  51  id.  532.) 

No  price  was  agreed  upon  for  the  models ;  consequently 
the  law  fixes  the  price  at  what  the  articles,  when  made 
and  delivered,  should  be  reasonably  worth  if  delivered  in 
time.  The  contract  was  entire,  for  the  making  of  thre^ 
or  four  models.  This  left  it  optional  with  the  plaintiff 
whether  he  would  make  three  or  four.  It  was  necessarily 
at  the  plaintiff^'s  option  whether  he  would  make  three  or 
four,  as  the  defendants  gave  no  orders  on  the  subject  It 
must  be  deemed  to  have  been  left  to  him  to  decide  on  the 
number.  By  making  three,  therefore,  he  completed  the 
contract  as  to  the  amount  of  work  and  labor,  and  materials 
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to  be  done  and  furnished.  The  only  question  is,  whether 
the  work  was  performed  in  time.  The  referee  has  found, 
as  matter  of  fact,  that  the  first  model  was  completed  with- 
out unreasonable  delay,  but  that  the  two  others  were  not 
made  at  once,  according  to  the  contract,  and  not  until 
after  an  unreasonable  time  had  elapsed.  From  this  he 
holds  and  decides  as  a  conclusion  of  law,  that  the  plain- 
tiff was  entitled  to  recover  the  value  of  the  first  model, 
but  not  for  the  other  two.  No  such  legal  result  follows 
from  the  facts  found.  According  to  the  facts  found,  the 
plaintiff  was  legally  entitled  to  recover  the  whole,  or 
nothing.  That  the  contract  as  found  was  an  entire  con- 
tract for  the  making  and  delivery  of  three  or  four  ma- 
chines, cannot,  I  think,  be  doubted.  It  was  in  no  respect 
divisible,  either  in  number,  time,  price  or  day  of  pay- 
ment, but  the  whole  were  to  be  made  without  delay.  By 
accepting  one  model  which  was  made  in  time,  the  defend- 
ants did  not  become  liable  to  pay  for  that  That  was  only 
part  performance.  The  contract  was  not  performed  by 
the  plaintiff,  so  as  to  entitle  him  to  recover  anything^ 
until  all  three  were  made  and  delivered  or  in  readiness  for 
delivery.  There  is  nothing  in  the  agreement  from  which 
it  can  be  inferred  that  it  was  for  separate  models,  each  to 
be  paid  for  on  delivery,  or  as  the  work  progressed.  Buch 
being  the  case,  the  acceptance  of  one  created  no  liability 
whatever,  unless  the  entire  contract  was  afterwards  per- 
formed, or  the  further  performance  waived  by  the  defend- 
ants before  the  time  for  complete  performance  had  expired. 
(Paige  v.  Ow,  5  Denioj  406.)  Before  a  party  can  recover 
on  a  contract  he  must  show  that  he  has  performed  on  his 
part.  If  he  counts,  in  his  complaint,  simply  for  work  and 
labor,  the  other  party  may  defeat  the  action  by  setting  up 
as  a  defense,  and  proving,  that  the  work  and  labor  was  done 
in  pursuance  of  a  contract  between  the  parties  which  has 
not  been  performed  by  the  plaintiff. 
In  the  present  case  the  defendants  do  not  appeal,  and 
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the  error  above  suggested  is  of  no  consequence,  and  does 
not  affect  the  correctness  of  the  judgment,  except  so  far 
as  it  may  tend  to  bring '  out  more  clearly,  and  illustrate, 
some  error  committed  against  the  plaintiff,  who  is  the  ap- 
pellant He  cannot  of  course,  and  does  not,  complain  thai 
he  has  recovered  a  portion  of  his  claim  only,  when  he  was 
not  entitled  to  recover  at  all.  His  position  is  that  the  re- 
covery is  for  a  part  of  his  claim  only,  when  it  should  have 
been  for  the  whole.  He  insists  that  he  has  performed  his 
contract.  He  has,  in  my  opinion,  fulfilled  and  performed 
on  his  part  in  all  respects^  except  that  of  time.  Indeed 
there  is  no  complaipt  of  any  other  breach.  This  being  the 
case,  his  right  to  recover  depends  upon  the  question 
whether  the  defendants  by  their  conduct  had  not  waived 
strict  performance  in  that  particular.  If  they  had,  the 
work  having  been  done,  the  plaintiff  was  entitled  to  re- 
cover. Though,  in  such  a  case,  the  defendants  would  be 
edtitled  to  recoup,  under  a  proper  answer,  the  damages 
they  had  sustained  by  reason  of  the  nonrperformance  of 
that  particular.  The  recovery  in  such  cases  is  not  upon 
the  Qontract,  strictly,  but  rather  upon  the  implied  promise 
to  pay  for  the  work,  labor  and  materials.  The  cases  on 
this  question  are  quite  numerous  in  .our  own  reports,  only 
a  few  of  which  will  be  cited.  (Jewell  v.  Schroeppely  4 
Ooweny  564.  Smith  v.  Ougerty^  4  Barh,  614.  Merrill  v. 
The  Ithaca  and  Owego  Railroad  Oo.y  16  Wend.  586.) 

The  question  whether  the  defendants  consented  to  the 
continuance  of  the  work,  after  a  reasonable  time  for  mak- 
ing the  models  had  expired,  does  not  seem  to  have  been 
tried  before  the  referee,  and  has  not  been  decided  by  him. 
What  would  amount  to  an  assent  would  be  a  question  of 
law,  where  there  was  no  dispute  as  to  the  facts.  If  the 
evidence  was  conflicting,  it  would  be  a  question  of  fact  for 
the  jury  or  the  referee.  Here  the  first  model  was  not  de- 
livered until  the  31st  of  July,  after  the  agreement  was 
made,  and  the  defendants  accepted  it  without  objection. 
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They  certainly  had  notice  then  that  the  plaintiff  was  en- 
gaged in  the  work.  As  nothing  was  said  between  them 
at  that  time  on  the  subject^  it  is  to  be  presumed  the  de- 
fendants knew  the  plaintiff  was  going  on  with  the  work, 
and  if  they  did  not  object  that  the  time  had  expired,  it 
will  presumed  that  they  assented  to  his  going  on,  and  doing 
what  was  yet  necessary  to  be  done  to  complete  the  job. 
It  does  not  appear  that  the  defendants  objected  to  receiv- 
ing the  last  two  models  on  the  groand  that  they  had  not 
been  made  in  time.  According  to  the  testimony  of  the 
defendant  Johnson,  he  refused  to  receive  the  last  models 
on  the  ground  that  they  had  never  been  ordered  by  the 
defendants. 

It  might  be  presumed,  in  support  of  the  judgment,  that 
the  referee  had  found  that  the  defendants  did  not  consent 
to  the  continuance  of  the  work  after  the  first  model  had 
been  sent  and  accepted,  if  such  finding  would  support  the 
judgment ;  but  it  would  have  no  such  tendency,  because 
it  is  apparent  that  the  case  was  tried  and  decided  upon 'an 
entirely  different  theory.  The  judgment  would  still  be 
inconsistent  with  the  facts  found,  and  that  fact  in  addition. 
In  such  a  case,  nothing  will  be  presumed  that  does  not 
appear  in  the  report  of  the  referee.  On  another  trial,  if 
it  shall  appear  that  the  last  two  models  were  not  made  in 
due  time,  according  to  the  true  intent  and  meaning  of  the 
agreement,  the  question  of  the  defendants'  assent  to  the 
continuance  of  the  work  afterwards  can  be  tried  and  de- 
termined. That  question  has  not  been  tried  or  determ- 
ined, as  the  case  now  stands.  I  think  the  plaintiff's 
exception  to  the  conclusions  of  law  is  broad  enough  to 
cover  this  question. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 

[Fourth  Dbpabticbnt,  Gbhbbal  Tbbx,  at  Rochester,  January  2,  1871. 
MuUm,  P.  J.,  and  Johnmm  and  TaUott^  Justices.] 
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An  appeal  does  not  lie  from  a  judgment  entered  upon  an  award  of  arbitraton, 
solelj  on  a  case  containing  the  testimony  taken  before  the  arbitrators,  and 
a  copy  of  the  Judgment  roU. 

If  a  party  feels  aggrieved  by  the  award,  his  only  remedy  is  to  move  the  courti 
at  special  term,  either  for  an  order  modifying  the  award,  or  for  an  order 
vacating  it ;  and  upon  the  grounds,  and  in  the  manner  provided  by  the 
Revised  Statutes.    (2  J2.  8,  542,  ^  10, 11.) 

CALVIN  B.  Dibble,  Barzilla  G.  Worth,  and  Geo.  M. 
Dewey,  entered  into  an  agreement  with  Calvin  B. 
Camp,  by  which  they  agreed  to  sell  Camp  a  quantity  of 
cotton.  A  part  of  the  cotton  having  been  destroyed  by 
fire,  while  being  delivered,  a  controversy  arose  as  to 
whether  the  delivery  was  complete,  and  entitled  the  vend- 
ors to  full  payment  These  matters  of  difierence  were 
submitted  by  the  parties  to  arbitrators,  by  mutual  bonds, 
under  the  provisions  of  the  Revised  Statutes,  which  bonds 
stipulated  that  judgment  might  be  rendered,  in  the  Su- 
preme Court,  upon  the  award  which  should  be  made  pur- 
suant to  the  submission.  The  arbitrators  made  their 
award  in  favor  of  the  vendors,  against  Camp ;  and  judg- 
ment was  entered,  thereon,  in  the  Supreme  Court,  in  the 
usual  form.  The  judgment  included  costs  and  expenses, 
which  had  been  allowed  by  the  award,  and  also  an  allow- 
ance in  addition  to  costs,  which  was  made  by  order  of  the 
court. 

Camp  appealed  from  the  judgment,  to  the  court  at  gen- 
eral term ;  and  made  a  case,  containing  the  submission 
and  other  parts  of  the  judgment  roll,  and  also  the  testi- 
mony taken  by  the  arbitrators. 
• 

Nelson  Cro%9^  for  the  appellant 

M.  M.  Vailf  for  the  respondent 
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By  the  Oaurtj  Ingraham,  P.  J.  We  are  all  of  the  opin- 
ion that  this  judgment  mast  be  affirmed.  If  the  plaintiff 
feels  aggrieved  at  the  award,  his  only  remedy  is  to  move 
the  court,  at  special  terra,  either  for  an  order  modifying 
the  award,  or  for  an  order  vacating  it;  and  upon  the 
grounds,  and  in  the  manner  provided  by  the  Revised 
Statutes.  It  is  conceded  by  the  counsel  for  the  appellant, 
that  he  has  no  statutory  grounds  for  such  a  motion.  He 
is  therefore  concluded  by  the  judgment,  which  can  only 
be  reviewed  by  a  writ  of  error ;  and  he  has  no  right  to 
make  a  case  and  appeal  thereon,  for  the  purpose  of  re- 
viewing the  award  made  by  the  arbitrators  on  the  merits. 

The  court  will  not  in. any  case  review  an  award  made 
by  arbitrators,  under  the  statute,  except  on  grounds  spe- 
cifically provided  by  the  Revised  Statutes,  viz.,  fraud  or 
undue  means  in  procuring  it,  evident  partiality  or  corrup- 
tion in  the  arbitrators,  misconduct  or  excess  of  power  on 
their  part,  imperfect  award,  miscalculation,  mistake,  or 
unauthorized  award.     (2  B.  S.  542,  §§  10,  11.) 

Judgment  affirmed,  with  costs. 

[FiBBT  Dbpabthsht,  Gbvbbal  TB£tJi,  at  New  Tork,  Jann&ry  8,  1871. 
^tgrMhatn,  P.  J.,  and  Cartfoao  and  Geo,  G,  Bamardj  JosUcm.] 


152  CASES  m  THE  SUPREME  COURT. 


Thb  Soodsty  for  thb  Reformation  of  Juybrile  Dslik- 

QUBHTS  V9.  DiBRS. 

Under  tlie  acts  of  tlie  legislatare  requiring  a  license  to  be  obtainedi  for  thealri- 
oal  or  dramatic  {wrformanoes,  Ac^  in  the  city  of  New  York,  (Lmoi  of  1839, 
p.  11 ;  louft  of  I860,  p.  999 ;  Lawi  of  1862,  p.  475,)  an  injunction  will  lie,  to 
reBtrain  imprompta  performances,  consisting  of  solos,  duets  and  other  songs, 
in  a  public  place,  or  "  garten,"  upon  a  raised  stage  or  platform,  by  actoTB 

# 

dressed  in  costumes  adapted  to  the  characters  of  the  piece ;  for  admission  to 
which  a  price  is  charged. 

.Songs  and  duets,  sung  by  persons  in  costume,  may  be  parts  of  a  dramatic,  the- 
atrical or  operatic  entertunment,  and  must  be  so  regarded,  when  connected 
with  ^alogue  atod  sung  in  a  public  garden,  for  admission  to  which  a  charge 
iimade^ 

Where,  upon  a  motion  to  dissolve  an  injunction,  the  defendant,  in  his  affidavits, 
sets  up  new  matter,  explanatory,  or  in  the  nature  of  a  confession  and  avoid- 
ance, the  plaintiff  may  read  new  affidavits,  in  reply  thereto. 

MOTION"  to  dissolve  an  injunction  restraining  the  de- 
fendant from  giving  musical  and  dramatic  entertain- 
ments at  his  place  called  the  "National  Garten/'  in  the 
city  of  New  York,  without  having  first  obtained  a  license 
therefor. 

(7.  (7.  EgaUf  for  the  motion. 

Oram  <k  RoUiMon^  opposed. 

Brady,  J.  The  act  of  1839  {Laws  of  1839,  p.  11)  pro- 
vides, by  section  1,  that  no  theatre,  circus,  or  building, 
garden,  or  grounds  for  exhibiting  theatricals,  or  equestrian 
performances,  in  the  city  of  New  York,  shall  be  opened 
for  such  exhibitions,  unless  the  manager  or  proprietor 
thereof  shall  first,  and  annually,  obtain  from  the  mayor  of 
the  city  a  license  therefor.  It  also  provides,  by  the  same 
section,  that  the  manager  or  proprietor  neglecting  to  take 
out  such  a  license  before  such  exhibitions,  shall  be  subject 
to  a  penalty  of  J600.  It  also  provides,  by  section  4,  for  an 
injunction  restraining  the  opening,  until  the  manager  or 
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proprietor  shall  have  complied  with  the  requieitions  of  the 
act  The  act  of  1860  {Laws  of  1860,  p.  999)  prohibits  the 
exhibition  on  Sunday,, to  the  public,  in  any  building,  gar- 
den, grounds,  concert  room,  or  other  room  or  place  within 
the  city  and  county  of  New  York,  of  any  interlude,  tragedy, 
comedy,  opera,  ballet,  play,  farce,  negro  minstrelsy,  negro 
or  other  dancing,  or  any  other  entertainment  of  the  stage, 
or  any  part  or  parts  therein,  or  any  equestrian,  circus  or 
dramatic  performance,  or  any  performance  of  jugglers, 
acrobats  or  rope  dancing.  It  also  provides  that  every  per- 
son offending  against  the  provisions  of  the  act,  and  every 
person  aiding  in  such  exhibition,  by  advertisement  or  other- 
wise, and  every  person  being  owner  or  lessee,  who  shall 
lease  any  of  the  places  named,  for  the  purpose  of  such  ex- 
hibition or  performance,  or  assent  that  it  shall  be  used  for 
that  purpose,  if  the  same  shall  be  so  used,  shall  be  guilty  of  a 
misdemeanor,  and  in  addition  to  the  punishment  provided 
therefor  by  law,  shall  be  subjected  to  a  penalty  of  9500 ;  and 
if  the  violation  be  by  manager  or  proprietor,  or  any  other 
person  having  a  license  for  the  place  in  which  such  viola- 
tion  occurs,  then  the  license  shall  become  null  and  void. 
The  act  of  1862  (Law9  of  1862,  p.  475)  provides  that  it 
shall  not  be  lawful  to  exhibit  to  the  public  in  any  build- 
i^gj  garden,  or  grounds,  concert  room  or  other  place  or 
room  within  the  city  of  New  York,  any  interlude,  tragedy 
or  comedy,  opera,  ballet,  play,  farce,  negro  minstrelsy, 
negro  or  other  dancing,  or  other  entertainment  of  the  stage, 
or  any  part  or  parts  therein,  or  any  equestrian  o'r  dramatic 
performance,  or  any  performance  of  jugglers,  or  rope 
dancing,  or  acrobats,  until  a  license  therefor  shall  have 
first  been  had  and  obtained,  pursuant  to  and  at  the  same 
rate  provided  for  theatrical  performances  in  the  act  of  1839. 
{Supra,)  It  also  provides  that  every  manager  or  proprietor 
of  any  such  exhibition  or  performance  who  shall  neglect 
to  take  out  the  license,  or  consent  to,  cause,  or»allow  any 
such  exhibition  or  performance,  or  any  single  one  of  tl^em, 
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without  sach  lic6D86y  shall  incur  the  penalties,  and  be  sub- 
jected to  the  provisions  for  an  injunction,  provided  for  in 
the  act  of  1839.  (Supra.)  The  act  also  subjects  to  the 
same  penalties  the  owner  or  lessee  of  any  building,  or  of 
any  of  the  places  mentioned,  who  shall  lease  or  let  the 
same  for  the  purpose  of  any  such  exhibition  or  perform- 
ance, or  who  shall  assent  that  the  same  be  used  for  any 
such  purpose,  unless  permitted  by  a  license  previously 
obtained  therefor,  and  then  in  force ;  provided,  however, 
that  such  place  shall  be  so  used  in  accordance  with  such 
letting  or  consent. 

The  act  of  1862,  when  compared  with  the  act  of  1839, 
will  be  found  to  be  much  more  comprehensive  and  sweep- 
ing, embracing  all  kinds  of  dramatic  performances,  and 
entertainments  of  the  stage,  besides  those  expressly  desig- 
nated, and  any  part  or  parts  therein.  It  the  exhibitions, 
therefore,  at  the  defendant's  garden,  are  included  in 
the  terms  opera,  farce,  interlude,  comedy,  tragedy,  play, 
ballet,  or  in  their  nature  dramatic,  or  are  entertainments 
of  the  stage,  or  any  part  or  parts  therein,  they  are  within 
the  prohibition  of  the  statute,  and  cannot  be  given  with- 
out a  license.  The  language  employed  in  the  acts  of  1860 
and  1862  leaves  no  doubt  of  the  intention  of  the  legisla^ 
ture,  in  regard  to  the  character  of  the  exhibitions  or  per- 
formances for  which  licenses  are  to  be  procured,  or  of  the 
places  in  which  such  exhibitions  or  performances,  being 
publicly  given,  shall  be  within  the  prohibitory  design.  • 

The  defendant  is  proprietor  of  the  "National  Garten," 
a  public  place  of  resort;  and,  as  appears  from  the  proofs 
on  behalf  of  the  plaintiffs,  the  interior  of  the  building  is 
fitted  up  for  theatrical  performances,  with  a  raised  stage, 
orchestra,  drop  curtain,  side  scenes,  footlights,  and  such 
other  arrangements  as  are  usual  where  theatrical  perform- 
ances are  given.  It  also  appears  that  in  August,  1870,  and 
on  the  23d  day  thereof,  there  was  a  performance  on  that 
stage  by  actors  dressed  in  costume  adapted  to  the  charao- 
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ters  of  that  piece,  consisting  of  a  farce  in  two  acts,  in 
the  German  language,  called  "  Dienstboten  Wirtschaft," 
("Servant's  Housekeeping;")  and  on  August  29th,  1870, 
a  farce  in  one  act,  and  a  comedy  in  two  acts,  performed 
by  four  actors  in  the  former,  and  six  in  the  latter,  all 
dressed  in  costume  adapted  to  the  characters  of  the  pieces. 
It  also  appears  that  for  admission  to  the  ^'  garten  "  ten 
cents  was  charged,  and  was  paid.  The  defendant,  in 
answering  to  these  statements,  says  his  "garten"  is  kept 
for  refreshments  for  visitors,  for  concerts,  vocal  and  instru-  ^ 
mental,  and  denies  that  on  the  days  herein  before  men- 
tioned, there  was  such  a  stage  or  theatrical  performance 
as  charged  by  the  plaintiffs.  He  does  not  deny  that  the 
performance  on  August  23d  was  designated  by  name  as 
alleged ;  or  that  he  charges  ten  cents  for  admission  to  his 
garten ;  nor  does  he  explain  the  nature  of  the  performances, 
in  detail,  which  he  calls  concerts,  vocal  and  instrumental, 
otherwise  than  by  referring  particularly  to  one  of  the  affi- 
davits made  on  his  behalf,  and  annexed  to  his  deposition. 
It  appears  by  that  affidavit  that  there  is,  as  usual,  a  raised 
platform ;  but  it  is  alleged  to  be  in  no  sense  a  regular  the- 
atrical stage,  having  no  footlights,  nor  drop  curtain,  nor 
scene  shifting.  And  it  is  said  that  while  the  visitors  were 
enjoying  their  refreshments,  on  August  23cl,  two  persons 
T7ent  upon  the  platform  and  sang  an  impromptu  piece, 
*with  occasional  impromptu  dialogue;  but  it  is  averred 
that  the  exhibition  was  in  no  sense  a  theatrical  one,  and 
that  it  was  not  a  vnritten  farce.  It  is  stated,  however,  that 
the  song  and  dialogue  were  for  the  amusement  of  the  per- 
sons present;  those  persons,  it  must  be  borne  in  mind, 
having  paid  ten  cents  for  the  privilege  of  entering  the 
*^  garten"  and  enjoying  its  entertainments.  In  that  affi- 
davit it  is  also  said  that  the  performance  given  on  August 
29th,  "  wrongly  called  a  farce"  in  one  act,  with  four  actors, 
and  a  comedy  in  two  acts,  with  six  actors  in  costume,  was 
simply  solos,  duets  and  other  songs,  given  impromptu,  and 
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relating  to  the  last  battle  between  the  Prussians  and  French^ 
at  Weissenbourg.  It  is  not  denied,  be  it  observed,  how- 
ever, that  these  actors  were  dressed  in  costume  appropri- 
ate to  the  piece.  It  is  not  stated,  either,  that  these  actors 
were  not  in  the  employment  of  the  defendant. 

Assuming  that  the  artists  who  thus  appeared  have  the 
gift  of  impromptu  song,  duet  and  dialogue,  and  histrionie 
representation,  sufficient,  with  the  limited  number  of  six, 
to  portray  the  battles  at  Weisseubourg,  between  the 
.  French  and  Germans,  the  performance  was,  nevertheless, 
in  its  character,  dramatic  or  theatrical.  The  raised  stage 
or  platform,  the  song,  duet,  dialogue  and  costumes,  are 
not  the  occurrences  of  private  life,  impromptu  or  other- 
wise, except  occasionally,  when,  to  beguile  the  weary 
hours,  or  in  the  better  effort  to  aid  some  noble  charity, 
amateurs  may  don  the  glittering  robes  of  the  noble,  or 
the  simpler  attire  of  gentry  or  peasantry,  and  assist,  to 
some  extent,  at  least,  to  show  that  indeed  ^^  all  the  world's 
a  stage,  and  men  and  women  only  players,"  and  the  exhi- 
bitions thus  given  are  not  continuous,  but  isolated ;  and 
not  in  any  sense  public  in  public  places,  as  suggested  by 
the  counsel  for  the  defendants.  They  are  the  exceptions, 
not  the  rule. 

If  we  seek  for  the  definitions  of  the  words  of  the  stat- 
ute, we  find  that  a  play  is  a  "  dramatic  composition,"  "  a 
drama,"  "tragedy,"  "comedy,"  or  "farce,"  "a  composi- 
tion in  which  characters  are  represented  by  dialogue  and 
action."  We  find,  also,  that  an  interlude  is  "  a  short  dra- 
matic piece,  and  generally  accompanied  with  music," 
though  T^sually  represented  or  performed  between  the  acts 
of  longer  performances ;  and  that  a  farce  is  "  a  short  dra- 
matic entertainment  in  which  ludicrous  qualities  are 
greatly  exaggerated  for  the  purpose  of  exciting  laughter;" 
"  a  short  play  of  low  comic  character."  (See  Woree9ter'$ 
Dictionary,)  It  is  not  essential  to  the  creation  of  any  one 
of  these  defined  compositions,  that  it  should,  be  written. 
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It  may  be  impromptu,  and  be  an  interlude  or  farce,  the 
details  having  been  agreed  upon,  and  each  actor  left  to 
his  own  capacity  to  make  it  harmonious  or  ludicrous.  It 
is  enough,  under  the  broad  provisions  of  the  statutes  re- 
ferred to,  that  the  result  of  the  combination  is  a  theatrical 
entertainment.  It  must  also  be  said  that  songs  and  duets 
sung  by  persons  in  costume  may  be  parts  of  a  dramatic, 
theatrical  or  operatic  entertainment,  and  must  be  so  re^ 
garded,  when  connected  with  dialogue  and  sung  in  a  pub- 
lic garden,  for  admission  to  which  a  charge  is  made. 

Upon  the  defendant's  case,  therefore,  taken  in  connec- 
tion with  averments  made  by  the  plaintiffs  and  not  denied, 
it  is  clear  that  the  exhibitions  or  performances  at  his 
place  are  within  the  prohibitions  contained  in  the  statute, 
and  that  he  is  not  justified .  in  giving  them  without  the 
license  therefor  which  he  is  required  to  obtain. 

On  the  argument  of  this  motion  objection  was  taken  to 
affidavits  which  the  plaintiffs  claimed  the  right  to  read  in 
answer  to  those  presented  on  the  part  of  the  defendant. 
It  was  then  suggested  by  the  court  that  the  affidavits  might 
be  read  in  reference  to  any  new  matter  set  up  in  the  papers 
submitted  on  the  part  of  the  defendant.  The  assertion 
that  the  performance  was  impromptu,  is  new  matter.  It 
is  coupled  with  a  denial  that  the  exhibition  complained 
of  was,  as  alleged,  a  farce  or  comedy,  and  is,  therefore, 
explanatory,  or  in  the  nature  of  a  confession  and  avoid- 
ance. The  answering  papers  of  the  plaintiffs  are,  there- 
fore, to  be  considered.  From  these  it  appears  that  the 
defendant,  in  one  of  the  proceedings  against  him  by  the 
plaintiff,  signed  a  paper  and  described  himself  as  a  the- 
atrical manager.  It  also  appears  that  on  the  occasion  of 
AugQst  23,  as  a  substitute  for  programmes,  there  was  a 
bulletin  board  arranged  on  the  wall  of  the  defendant's 
premises,  on  which  was  written  "Zum  Schluss-Diensboten 
Wirtschaft."  "Finale;  "Servants  House  Keeping,"  a 
feet  which  affe.cts  the  probability  of  the  exhibitions  being 
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impromptn,  and  justifies  a  conclusion  to  the  contrary. 
And  it  appears  in  reference  to  the  play  of  August  29, 
that  actresses  participated  in  the  performance,  and  that, 
in  one  of  the  compositions,  but  two  songs  were.  sung. 
Other  facts  and  circumstances  appear,  to  which  I  make 
no  reference,  inasmuch  as  they  may  not  be  responsive  to 
the  new  matter  urged  as  relevant  and  important  for  the 
defendant. 

It  is  quite  apparent  from  these  facts  and  circumstances, 
that  the  defendant  must,  if  he  designs  to  continue  his 
business  in  the  mode -heretofore  conducted,  seek  a  license. 
The  legislature  has  said  that  it  must  be  done,  and  as  the 
law  affects  all  equally,  there  is  no  reason  why  all  should 
not  be  required  to  bear  its  burdens.  It  is  not  by  these 
statutes  intended  to  interfere .  with  the  theatrical  amuse- 
ments of  the  people,  but  to  exercise  a  salutary  supervision 
of  them,  and  to  compel  the  persons  who  thus  cater  for  the 
public  pleasure  in  public  places,  and  for  their  own  ag- 
grandizement, to  pay  for  the  privilege;  the  license  fee 
and  the  penalties  that  may  be  recovered  for  violations  of 
the  law  being  appropriated  for  th^  benefit  of  the  plain- 
tiffs' institution,  which  is  regarded  as  one  of  great  use- 
fulness. 

I  have  set  out  more  at  length  than  was  necessary,  per- 
haps, the  statutes  bearing  upon  the  question  discussed ; 
but  the  subject  is  important,  and  it  is  important  that  the 
defendant  and  others  should  understand  that  public  exhi- 
bitions of  a  theatrical,  operatic,  dramatic  or  equestrian 
character,  cannot  be  given  in  this  city  in  any  place  opened 
for  that  purpose,  without  a  license  therefor,  as  long  as  ihe 
statutes  referred  to  remain  unrepealed.  It  is  only  neces- 
sary to  say,  further,  that  the  existence  of  another  action 
for  a  violation  of  the  statute  of  1860,  (tupra,)  by  giving 
a  performance  on  Sunday,  has  no  bearing  on  the  plain- 
tiffs' right* to  an  injunction  herein.    The  cause  of  action 


ALBANY— APRIL,  187L  I59 


The  People  v.  Nelson. 


in  that  case  is  wholly  independent  of  tha(t  of  which  this 

action  is  predicated. 

For  these  reasons  the  motion  to  dissolve  the  injunction 

must  be  denied. 

Ordered  accordingly. 

[Nbw  Tork  Spbcial  Tbbm,  February  6, 1871.    Bradjft  Justice.] 


-••♦- 


Thb  People^  ex  rel  Josiah  B.  Blossom  and  others,  vs. 

Homer  A.  Nelson. 

The  consent  and  approbation  of  a  justice  of  the  Supreme  Court  required  by 
the  act  of  April  12,  1848,  "for  the  incorporation  of  benevolent,  charitable, 
d^.,  societies,"  to  the  certificate  of  organization  of  a  society  under  that  act, 
although  necessary,  lilie  the  acknowledgement  before  a  commissioner,  is  not 
etrndutwe  upon  the  Secretary  of  State,  nor  upon  the  court,  upon  the  ques- 
tion whether  the  association,  as  its  objects  are  stated  in  the  certificate,  is 
within  the  authority  and  meaning  of  the  statute. 

An  association  formed  under  that  act,  to  provide  a  "relief  fund,"  and  "  to  aid 
persons  of  moderate  pecuniary  resources  in  obtaining  lh>m  a  respectable 
insurance  company  insurance  on  their  lives,  and  in  maintaining  the  neces- 
sary payments  on  the  same,  and  to  secure  to  families  so  insured  an  immediate 
advance  of  funds  in  case  of  death,"  is  not  within  t^e  meaning  of  the  statute ; 
the  object  of  such  association  being  the  loaning  of  money. 

MOTION  by  the  relators  for  a  mandamus  to  compel  the 
'defendant,  who  was  Secretary  of  State,  to  file  in  his 
office  a  certificate  of  organization  of  a  society  made  nnder 
the  act  of  1848.     (Laws  of  1848,  ch.  319.) 

Wm,  P,  'Prentice  and  J.  H.  Ret/noldsy  for  the  relators. 

A.  J.  ParkeTy  for  the  defendant 

Learned,  J.  This  is  a  motion  for  a  mandamas,  to  com- 
pel the  Secretary  of  State  to  file  a  certain  certificate  of 
organization,  made  under  the  act^  entitled  "  An  act  for 
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the  incorporation  of  benevolent,  charitable,  scientific  and 
missionary  societies,"  passed  April  12th,  1848,  being  chap- 
ter 319  of  the  session  laws  of  that  year.  The  certificate  is 
signed  by  eight  persons,  and  was  acknowledged  by  them 
on  April  8th,  1871.  The  principal  office  of  the  society  is 
in  the  city  of  Nevf  York.  And  there  is  attached  to  the 
certificate  the  following:  "I  consent  to  and  approve  of 
the  filing  of  the  within  certificate,"  which  is  signed  by  one 
of  the  justices  of  the  Supreme  Court  of  the  first  judicial 
district.  The  certificate  was  presented  to  the  Secretary 
of  State  on  April  14th,  1871,  and  he  refused  to  file  it  in 
his  office.  A  certificate  of  the  same  association  had  been 
previously  presented  to  the  Secretary  of  State  for  filing, 
and  on  his  refusal,  a  motion  for  a  mandamus  to  compel 
him  to  file  it,  had  been  made  at  the  March  special  term. 
This  motion  had  been  denied  by  Mr.  Justice  Ikoalls,  and 
the  present  certificate  is  modified  so  as  to  meet  the  objec- 
tion stated  by  Justice  Ingalls.  There  are  still  other 
objections,  as  the  Secretary  of  State  believes,  which  are 
not  obviated  in  the  new  certificate.  There  are  two  im- 
portant questions  which  arise  upon  this  motion : 

1st  Is  the  consent  and  approbation  of  a  justice,  which 
is  indorsed  on  the  certificate,  conclusive  upon  the  Secre- 
tary of  State,  and  on  this  court,  upon  the  question  whether 
the  association,  as  its  objects  are  stated  in  the  certificate^ 
is  within  the  authority  and  meaning  of  the  statute  ? 

2d.  If  not,  then  is  the  association  within  that  authority 
and  meaning. 

1.  It  was  insisted  by  the  relators,  that  the  Secretary  of 
State  could  not  review  the  decision  of  the  justice  who 
signed  the  consent,  and  that  the  Secretary's  duties  were 
simply  ministerial  and  subordinate.  K  this  were  so,  per- 
haps it  would  follow  that  this  court,  also,  must  be  bound 
by  the  action  of  the  justice,  and  could  not  examine,  either 
in  this  proceeding,  or  otherwise,  whether  the  certificate 
was  one  authorized  by  the  statute.    Indeed,  if  the  consent 
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of  the  jastice  to  the  filing  of  the  certificate  is  to  be  consid- 
ered a  decision  of  a  matter  submitted  to  him  b}''  the  statute, 
then  it  might  be  doubtful  whether  a  writ  of  quo  warranto 
would  lie  against  an  association  which  had  obtained  a  jus- 
tice's approval,  notwithstanding  its  expressed  objects 
might  be  entirely  beyond  the  provisions  of  the  statute. 
Or,  in  other  words,  if,  as  the  relators  insist,  the  consent 
and  approbation  of  the  justice  are  conclusive  on  the  Secre* 
tary  of  State,  such  conclusiveness  must  be  upon  the  ground 
that  the  statute  has  submitted  the  matter  to  his  decision. 
And  it  would  seem  to  follow  from  this  that  no  other  tri- 
bunal could  review  the  action  of  the  justice.  So  that  a 
bank  might  be  organized  under  the  statute,  if  the  ex  parte 
consent  and  approbation  of  a'justice  could  be  obtained. 

I  cannot  think  that  any  such  sweeping  force  is  to  be 
given  to  the  act  of  the  justice.  Nor  does  the  language  of 
the  statute  warrant  that  construction.  Section  1  author* 
izes  five  or  more  persons  to  make,  sign,  acknowledge  and 
file  a  certain  certificate ;  and  it  adds  that  the  certificate 
shall  not  be  filed  unless  by  the  written  consent  and  appro- 
bation of  a  justice.  The  approval  of  the  justice,  like  the 
acknowledgment  before  a  commissioner,  is  necessary  to 
the  certificate,  but  it  is  not  conclusive  on  the  question 
whether  it  is  conformable  to  the  statute. 

I  am  strengthened  in  this  view  by  the  decision  of  Jus- 
tice Ingalls,  above  mentioned ;  for,  in  denying  the  mo- 
tion for  a  mandamus,  he  must  have  held  that  the  Secretary 
of  State  was  not  concluded  by  the  consent  and  approval 
indorsed  on  the  certificate. 

2.  The  certificate  states  that  the  object  of  the  society  is 
"  benevolent,  by  the  association  and  cooperation  of  its 
members,  by  their  contributions,  and  the  contributions  of 
others,  to  provide  a  relief  fund ;  also,  to  aid  persons  of 
moderate  pecuniary  resources  in  obtaining  from  respect- 
able insurance  companies  insurance  on  their  lives,  and  in 
maintaining  the  necessary  payments  on  the  same^  and 
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to  secure  to  families  of  persons  so  iusured  an  immediate 
advance  of  funds  in  case  of  death."  As  far  as  I  can  un- 
derstand from  this  language,  by  the  plan  of  the  society 
the  corporators  contemplate,  principally,  the  lending  of 
money.  They  propose  to  establish  a  *'  relief  fund  ;"  but 
it  does  not  appear  that  any  one  is  to  be  relieved  by  it.  To 
name  the  money  contributed  by  the  members  and  others 
a  **  relief  fund,"  does  not  in  the  least  show  that  it  is  to  be 
used  for  a  benevolent  purpose.  The  use  to  be  made  of  it 
is  not,  so  far  at  least  as  stated,  any  more  than  it  would 
have  been  if  the  word  "relief**  had  been  omitted. 

The  next  object  is  to  aid  persons  in  obtaining  insurances 
on  their  lives.  The  aid  to  be  thus  rendered  cannot  be  in 
the  seeking  out  life  insurance  agents;  they  are  too  easily 
found.  It  must  be  the  advancing  money  to  pay  premi- 
ums; in  other  words,  lending  money  for  a  specific  pUr- 
pose.  And  this,  too,  must  be  the  meaning  of  aiding  to 
the  necessary  payments.  Plainly,  also,  the  advance  of 
funds  to  the  families  in  case  of  death,  is  but  a  lending 
of  money  upon  the  security  of  the  policy.  This  is  as  much 
a  matter  of  business  as  is  the  lending  on  any  other  secur- 
ity. It  seems  to  me  evident,  therefore,  that  the  object  of 
this  society  is  the  lending  of  money.  And  if  this  be  so, 
the  fact  that  the  borrowers  are  expected  to  make  a  good 
use  of  the  money,  by .  applying  it  to  the  payment  of 
premiums  on  life  insurance,  cannot  alter  the  nature  of  the 
transaction.  It  is  true  that  a  great  deal  of  good  may  be 
done  by  lending  money — ^perhaps  even  more  than  by  giv- 
ing it  away.  Still  I  do  not  think  that  associations  for 
lending  money,  however  excellent  the  motives  of  the  asso- 
ciation may  be,  are  within  the  meaning  of  this  statute. 
In  saying  this,  I  do  not  mean  to  cast  any  imputation  on 
the  objects  of  this  association.  They  may  be  in  the  high- 
est degree  praiseworthy  and  desirable.  Banks  and  insur- 
ance companies  are  useful  institutions,  but  they  are  not 
benevolent.    And  so  I  think  that  an  association^  the  ob- 
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ject  of  which  is  to  aid  its  members  by  loans  or  advances 
of  monej',  cannot  be  strictly  called  benevolent  or  char- 
itable. The  Secretary  of  State  refers  to  an  act  passed  in 
1870,  (ch.  169,)  and  to  the  act  passed  in  1871,  (ch.  91,) 
and  points  oat  that  these  two  special  acts  seem  to  pro- 
vide, substantially,  for  similar  purposes  as  those  sought 
to  be  accomplished  under  this  association.  He  urges,  and 
with  great  weight,  that  these  acts  give  a  construction,  by 
the  legislature  and  by  the  executive,  favorable  to  his  posi- 
tion ;  that  is,  that  the  purposes  of  this  association  cannot 
be  attained  under  the  general  act  of  1848. 

I  have  not  examined  the  objections  taken  by  the  de- 
fendant's counsel  to  some  details  of  the  certificate  of  asso-  ^ 
ciation,  having  decided  to   deny  the  motion  upon  the 
grounds  above  mentioned. 

Motion  for  mandamus  denied,  with  $10  costs  of  motion, 
to  be  paid  by  the  relators. 


[Albaht  Spbcial  TRRHr  April  26, 1871.    Zeammlj  Justice.] 


V 
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D.  WiLMOT  Scott  and  others  vs.  William  G.  Guernsey 

and  others.(a) 

• 

In  giving  coDstruction  to  a  will,  the  expression,  "  at  the  time  of  txecnUi/hg  this 
my  last  will,"  hdd  to  mean  the  time  when  its  proyisions  should  be  carried 
into  effect  or  executed ;  such  rendering  being  required,  to  give  sense  and 
effect  to  the  will,  and  that  being  the  intention  of  the  testator  as  derived 
from  the  whole  will,  and  ftom  the  situation  of  the  testator's  family. 

The  clause,  "  I  will  that  the  above  described  premises  be  for  the  use  of  my 
daughter  Polly  Guernsey  during  her  natural  Hfe,  then  to  be  divided  amongst 
her  now  surviving  children,  or  any  of  them  that  may  be  alive  at  her  decease, 
or  the  heirs  of  any  that  may  be  dead  at  the  time  of  executing  this  my  last 
will,"  taken  technically,  g^ves  to  one  class,  or  to  another ;  and  but  fbr  the 
power  of  the  court  to  change  or  to  ofMf,  and  give  expression  to  the  testator's 
evident  intention,  would  be  void  for  uncertainty. 

(a)  Affirmed  by  the  Commission  of  Appeals,  — - 1871, 
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Id  Bucb  a  case  it  is  the  duty  of  the  court  to  adopt  that  constrnctlon  which  will 
leave  the  will  effectual  in  law ;  aud,  if  possible,  give  effect  to  every  clause. 

At  the  time  the  will  was  tigned^  Polly  Guernsey  had  a  daughter  living — ^Polly 
Thompson^— who  died  before  her  mother,  but  left  issue  surviving  the  mother. 
Sdd  that  her  issue  took,  under  the  will,  their  mother's  share. 

On  partition  in  equity,  the  court  will  order  an  accounting,  and  dispose  of  all 
questions  arising  between  the  parties  in  relation  to  the  land,  and  its  use,  and 
afford  complete  relief. 

Where  the  title  of  the  parties  depends  upon  the  construction  to  be  given  to  a 
will,  and  the  defendants  are  in  possession,  claiming  that  by  the  will  they  are 
entitled  to  exclusive  possession,  and  they  deny  the  plaintiff's  right,  an  actiod 
for  a  construction  of  the  will,  for  a  parUtion  and  for  an  accounting,  wiU  lie ; 
and  this  court  will  not  require  the  plaintififb  to  first  try  the  question  of  title,  in 
an  action  of  ejectment. 

One  entitled  in  remainder,  as  co-tenant,  during  tlie  life  estate,  by  permission  of, 
and  agnsenJent  with,  the  life  tenant,  erected  buildings  on  the  common  property, 
and  received  rents  for  the  same,  before  and  after  the  termination  of  the  Ufe 
estate.  Heid  that  on  partition  he  could  not  hold  the  buildings,  oritheir  value, 
and  must  account  for  the  rents  received  after  the  death  of  the  life  tenant. 

Nor  will  equity  support  such  a  claim,  where  the  co-tenant  has,  by  the  rents 
received  during  the  life  estate,  been  fully  reimbursed  for  all  his  expendi- 
tures and  interest 

One  tenant  in  common  in  possession  of  the  common  property  is  only  liable  to 
pay  rent,  when  he  agrees  to  pay  it ;  and  such  an  agreement  only  enures  to 
the  benefit  of  the  co-tenant  with  whom  it  is  made.  Nor  can  he  set  off  against 
such  rent  the  cost  of  improvements  and  additions  not  strictly  repairs. 

A  tenant  in  common  occupying  without  agreement  to  pay  rent,  is  not  liable, 
on  partition,  to  account  for  rent,  even  though  the  occupancy  be  by  a  firm 
of  which  the  tenant  in  common  is  a  partner. 

A  tenant  in  common  receiving  rents  is  liable  to  pay  interest  on  the  sums  so 
received,  without  a  previous  demand. 

The  rent  so  received  is  a  lien  on  the  shares  of  the  parties  receiving  it,  in  &vor 
of  the  parties  to  whom  it  is  due. 

If  one  tenant  in  common,  to  whom  one  or  more  co-tenants  is  or  are  indebted 
for  rents,  dies,  his  administrator  is  a  proper  party  to  an  action  for  partition 
and  an  accounting. 

In  an  action  for  a  partition,  the  property  consisted  of  village  lots,  and  the 
referee  held  that  it  should  be  sold  in  separate  lots,  as  it  would  thereby  bring 
the  most  money.  Some  of  the  shares  were  small,  some  incumbered  by 
judgments,  and  others  reduced  by  liens  for  excess  of  rents  received.  Setd 
that  the  decision  that  the  property  should  be  sold  in  parcels  was  not  incon- 
sistent with  a  finding  that  actual  partition  could  not  properly  be  made,  and 

.    that  a  sale  was  proper. 

A  tenant  for  life,  and  one  of  the  remaindermen,  erected  buildings  on  the  com- 
mon property,  procured  insurance  thereon,  and  gave  a  premium  note.   After 
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the  death  of  the  tenant  for  life,  the  remainderman  was  assessed  on  the  note 

and  paid  the  assessment*    fftld  that  in  acoouliting  for  rents  received,  he  was 

not  entitled  to  an  allowance  for  the  premium  thus  paid. 
A  report  of  a  referee,  directing  that  a  public  street  be  opened  through  prop- 

perty  cannot  be  sustained )  but  the  court  majr  order  a  sale  of  lots,  with  a 

reserved  lane  or  right  of  way,  common  to  the  lots  sold^ 
Jt  teems  that  tenancy  by  the  curtesy  still  etistS)  as  prior  to  1848,  where  the  wife 

dies  intestate,  or  without  devising  land  held  by  hen 

THIS  was  an  action  for  the  partition  or  sale  of  certain 
lands  in  the  village  of  Norwich,  N.  Y.,  consisting  of 
a  block  of  stores,  certain  other  buildings,  and  other  lands 
suitable  for  village  building  lots,  in  all  about  twelve  acres 
of  land.  The  title  was  in  question,  depending  upon  the 
construction  to  be  givfen  to  the  will  of  William  Spier,  de- 
ceased. The  plaintiffi  demanded  a  construction  of  the 
will,  a  partition  or  sale  of  the  land,  and  ah  accounting  for 
rents  received. 

The  original  plaintiffs,  four  in  number,  and  three  of  the 
defendants,  were  the  children  and  heirs  at  law  of  Polly 
Thompson,  deceased*  As  such,  they  claimed  to  own  au 
undivided  third  of  the  premises.  Two  defendants,  it  was 
conceded  bj  the  plaintiffs,  own  each  one  third.  These 
were  William  G.  Guernsey  and  Lavinia  Guernsey.  They, 
however,  claimed  one  half  each,  to  the  exclusion  of  the 
Thompson  heirs. 

In  1821,  William  Spier,  then  the  owner  of  the  premises, 
made  his  will,  to  which  he  appended  a  codicil  in  1830,  and 
died  in  1833.  In  this  will,  after  making  provision  for  his 
wife,  and  some  children,  he  said :  '^I  give  my  eldest  daugh- 
ter, Polly  Guernsey,  in  addition  to  what  I  have  already 
given  her,  a  lot  of  land;"  (describing  it,  covering  the  land 
in  question.)  He  then  proceeds :  ^'  I  will  that  the  above 
described  premises  be  for  the  use  of  my  daughter,  Polly 
Guernsey,  during  her  natural  life ;  then  to  be  equally  div- 
ided amongst  her  now  surviving  children,  or  any  of  them 
that  may  be  alive  at  her  decease,  or  the  heirs  of  any  that 
may  be  dead  at  the  time  of  executing  this  my  last  will." 
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Further  on,  in  the  will,  occur  the  following  clauses : 
"  Should  it  so  happen,  in  the  course  of  divine  providence, 
that  any  of  my  daughters  should  be  dead,  and  leave  no 
heirs  living  at  the  time  of  executing  this  my  last  will,  then 
their  shares  to  be  equally  divided  amongst  the  living,  or 
the  heirs  of  those  not  living ;"  and  "  I  will  further,  that 
if  it  should  happen,  in  the  course  of  providence,  that  if 
either  of  my  children  should  die  and  leave  no  heirs  of 
their  own  body  living,  at  the  time  of  executing  this  my 
last  will  and  testament,  then  I  will  that  their  shares  shall 
be  divided  amongst  my  surviving  heirs  as  above." 

Mr.  Spier  lived  and  died  in  Columbia  county,  a  distance 
of  150  miles  from  this  land,  while  his  daughter  Polly 
Guernsey  lived  at  Norwich,  on  the  premises.  In  1821 
Polly  Guernsey  was  43  years  of  age  and  had  four  children 
living — ^Peter,  aged  22;  Polly,  20;  and  the  defendants, 
William  G.  and  Lavinia,  who  were  about  12  and  5  years 
of  age.  Peter  died  in  1829,  leaving  two  children,  one  of 
whom  is -still  living.  This  child,  on  reaching  his  major- 
ity, parted  with  his  interest  in  the  land  in  dispute  to  the 
other  parties,  to  be  held  by  them  in  the  same  proportions 
as  they  held  under  the  will.  In  1829,  and  before  the  cod- 
icil was  made,  William  Spier  learned  of  the  death  of 
Peter,  and  that  he  left  issue.  There  is  nothing  in  the 
codicil  in  any  way  affecting  the  Norwich  lands.  Po'lly 
Guernsey  died  m  1854.  Previously  to  this,  in  1847,  her 
daughter,  Polly  Thompson,  died,  leaving  a  husband  her 
surviving,  and  seven  children,  parties  to  this  action. 

In  1834,  William  G.  Guernsey  erected  a  building  upon 
the  premises,  with  the  consent  of  his  father  and  his  mother, 
Polly  Guernsey,  then  life  tenants,  and  under  an  agreement 
that  he  should  have  the  rents  of  the  building.  He  re- 
ceived the  rent  for  the  buildings  he  thus  erected,  from 
1834  until  1864,  at  which  time  an  accounting  was  had  in 
this  action.  Ue  claimed  that,  in  case  the  Thompson  heirs 
held  under  the  will^  he  was  entitled  to  the  rents  of  the 
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buildings  he  erected,  less  the  value  of  the  ground  rent, 
and  that  he  was  entitled  to  the  buildings  themselves,  by 
having  the  land  on  which  they  stood  set  apart  to  him. 
He  also  erected  an  office  building  on  the  land,  which  was 
burned  in  1859,  and  before  he  had  received  rents  for  the 
same  equal  to  the  cost  of  building  it.  Polly  Guernsey 
had  also  erected  some  buildings  on  the  land.  She  and 
her  son  William  procured  the  whole  buildings,  which 
were  occupied  as  stores,  to  be  insured  in  a  mutual  insur- 
ance company.  They  jointly  gave  a  premium  note  for 
the  insurance.  After  the  death  of  Polly  Guernsey,  assess- 
ments were  made  upon  this  note  and  paid  by  William, 
and  he  claimed  to  be  allowed  these  assessments  on  the  ac- 
counting. A  small  portion  of  the  land  had  been  occupied 
by  William  G.  Guernsey  in  person  ;  and  James  G.  Thomp- 
son, one  of  the  children  of  Polly  Thompson,  had  occupied 
a  store  on  the  premises ;  and,  while  so  occupying,  had 
built  an  addition  to  the  store.  Part  of  the  time  of  his 
occupancy  he  had  a  partner.  He  promised  Lavinia  Guern- 
sey to  pay  rent  for  the  store.  He  claimed  that  he  should 
be  allowed  the  cost  of  the  addition  to  the  building  put  on 
by  him. 

The  defendants  insisted  that  the  plaintiffs  could  not 
maintain  ttiis  action,  without  first  testing  the  title  by  an 
action  of  ejectment,  as  they,  the  defendants,  were  in  pos- 
session claiming  title. 

Pending  the  action,  Mary  Scott,  one  of  the  plaintiffs, 
died  intestate,  leaving  a  husband,  D.  Wilmot  Scott,  and 
one  son,  surviving  her.  An  order  was  made  continuing 
the  action  in  favor  of  the  administrator,  the  husband  and 
the  son.  This  order  was  opposed.  Mary  Scott  was  mar- 
ried in  1848.  Certain  judgment  creditors  of  two  of  the 
parties  were  also  made  parties  to  the  action. 

The  action  was  -commenced  and  tried  before  Judge 
Mason,  in  1860.  He  held  that  the  Thompson  heirs  were 
entitled  to  one  third  of  the  land ;  that  the  action  was 
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properly  brought ;  and  appointed  a  referee  to  take  an  ao- 
counting. 

The  referee  took  an  accounting ;  found  the  value  of  the 
buildings  erected  by  William  G.  Guernsey,  and  the  value  of 
the  ground  rent.  He  held  him  liable  to  account  for  all 
the  rents  received  for  these  .buildings  from  and  after  .his 
mother's  death.  He  reported  against  his  claim  to  own  or 
be  allowed  for  the  buildings  themselves.  He  charged  him 
the  rent  received  for  the  oflBlce  building  after  his  mother's 
death,  and  refused  to  credit  him  the  cost  of  the  building, 
or  any  part  of  it  He  found  that  William  had  received 
as  rent  for  the  buildings  he  erected  a  much  larger  sum, 
before  his  mother  died^  than  the  buildings  cost. 

He  also  held  that  the  liability  for  the  rents  received  was 
a  lien  upon  the  shares  of  the  persons  receiving  them^  in 
favor  of  the  co-tenants  to  whom  they  were  due. 

He  also  held  James  G.  Thompson  liable  to  pay  rent  to 
his  co-tenants,  both  while  occupying  alone,  and  while  he 
occupied  with  a  partner ;  but  allowed  him  the  cost  of  the 
addition  he  erected  as  an  improvement. 

The  referee  also  found  that  the  property  was  so  situated 
that  it  should  be  sold  in  parcels  or  building  lots;  while, 
at  the  same  time,  the  shares  and  liens  were  such  that  it 
could  not  be  properly  partitioned.  In  one  place  he  di- 
rected the  opening  of  a  street  through  the  lands ;  in  an- 
other, the  opening  of  a  lane  for  the  use  of  certain  lots  laid 
out  of  the  premises.  One  of  the  parties  had  employed 
an  agent  to  collect  her  rents,  for  which  she  paid  five  per 
cent.    This  the  referee  did  not  allow  to  her. 

The  court,  on  motion  to  confirm  the  report,  and  for 
final  judgment,  gave  the  following  opinion : 

Mason,  J.  I  do  not  see  any  reason  for  interfering 
with  this  report  of  the  referee,  so  far  as  he  has  reported 
against  a  partition  of  these  premises,  and  in  favor  of  a 
sale.    I  do  not  think  that  a  partition  can  be  made  without 
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prejudice  to  the  rights  of  the  owners,  and  the  report  is  in 
this  respect  confirmed  and  a  sale  of  the  premises  ordered. 
And,  I  am  of  opinion  that  it  will  be  advantageous  to  the 
interests  of  the  parties  to  sell  the  same*  in  parcels,  in  the 
manner  recommended  in  the  report  of  the  referee;  and 
the  report  is  in  this  respect  confirmed,  and  the  sale  ordered 
accordingly ;  except  as  to  the  strip  which  he  recommends 
to  be  thrown  open  and  left  as  a  street  for  the  use  of  the 
public.  I  refer  to  the  strip  on  the  fair  ground  lot,  which 
the  referee  recommends  in  his  report  to  be  thrown  open 
as  a  street.  This  branch  of  the  report  cannot  be  approved, 
and  that  strip  may  be  sold  as  a  separate  lot,  and  the  judg- 
ment will  so  direct 

The  referee  was  right  in  refusing  to  allow  William  G. 
Guernsey  for  the  buildings  put  up  by  him  on  the  premises. 
These  buildings  were  put  up,  not  by  a  life  tenant,  but  by 
William  G.  Guernsey,  by  an  agreement  with  the  life  tenant, 
that  if  he  would  put  them  up,  he  might  have  the  rents. 
This  contract  was  faithfully  carried  out,  and  William  G. 
Guernsey  actually  received,  in  the  lifetime  of  the  life  ten- 
ant, in  rents,  more  than  twice  what  the  buildings  cost 
him.  It  is  apparent  that  they  were  not  put  up  with  any 
intention  or  expectation  of  charging  his  co«>tenants,  the 
remaindermen,  with  the  cost  when  they  should  come  into 
the  possession  of  their  shares.  They  were  put  on  at  a 
time  when  William  G.  Guernsey  had  not  the  right  of 
possession  of  these  premises,  any  more  than  a  stranger, 
and  when  he  acquired  all  his  rights  to  enter  and  put  them 
up,  through  a  special  agreement  with  the  life  tenant,  who 
was  in  actual  possession.  That  agreement,  in  short,  was 
that  he,  William,  might  take  possession  and  put  up  these 
stores  and  have  the  rent  to  reimburse  him.  He  ran  the 
risk  of  the  venture.  If  the  tenant  died  before  he  got 
rents  sufficient  to  pay  him  for  his  expenses,  it  was  his  loss. 
William  G.  Guernsey  entered  into  this  agreement  with  the 
^fe  tenant  knowing  that  he  could  not  acquire  any  right 
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under  it  to  possess  and  take  the  rents  after  the  death  of 
the  life  tenant.     The  report,  so  far  as   it  disallows  this 
claim  of  William  G.  Guernsey,  and  so  far  as  it  charges 
him  with  the  rent  of  these  stores,  after  the  death  of  Polly  . 
Guernsey,  is  confirmed. 

The  report,  so  far  as  it  charges  rents,  and  the  aniount 
of  rents,  against  Lavinia  Guernsey  is  approved,  except 
there  must  be  deducted  therefrom  her  expenses  in  collect- 
ing them.  What  she  had  to  pay  Mr.  Powers,  for  collect- 
ing these  rents  cannot  be  said  to  be  rents  received  by  her, 
and  the  report  must  be  modified  by  deducting  from  the 
rents  charged  against  her,  what  she  had  to  pay  to  her 
attorney,  Mr.  Powers,  for  collecting  these  rents. 

I  cannot  see  upon  what  principle  James  G.  Thompson 
can  be  charged  with  the  rent  of  the  store  occupied  by 
him,  only  so  far  as  he  occupied  under  an  agreement  to 
pay  rent ;  and  I  do  not  see  any  agreement  proved  to  pay 
such  rent,  except  toXavinia  Guernsey.  He  must  account 
to  her  for  one  third  of  the  rent  while  he  so  occupied,  but 
is  not  liable,  it  seems  to  me,  to  any  one  else.  These  ten- 
ants, in  common,  hold  in  severalty  their  interests ;  and 
an  agreement  with  one  tenant  in  common,  to  account  to 
her,  does  not  render  him  liable  to  the  others  who  permit 
him  to  occupy  without  any  agreement  or  understanding 
as  to  rent,  and  the  report  must  be  modified  in  this  respect; 
and  this  it  seems  to  me  must  be  the  rule,  the  whole  time 
of  his  occupancy,  for  it  can  make  no  difference  that  he 
thad  a  partner  in  business  with  him  in  trade,  as  he  has  not 
received  any  rents,  but  has  merely  occupied,  which  cannot 
render  him  liable,  in  the  absence  of  all  agreement.  (  Wool- 
ever  v.  Knapp,  18  Barb.  265.)  I  know  of  no  principle, 
however,  upon  which  he  can  be  allowed  pay  for  the , 
$279.68,  which  he  put  upon  this  store  while  he  occupied 
it.  Occup3'ing  as  tenant  in  common,  without  any  agree- 
ment with  tenants,  he  can  not  charge  it  to  them ;  and  the 
rule  is  well  settled  that  the  tenant  cannot  make  such  im- 
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provements  and  charge  them  to  his  landlord  when  he 
occupies  under  a  lease. 

This  must  be  disallowed  to  him.  IJ,  Wilmot  Scott  has 
a  life  estate  here  as  tenant  by  the  curtesy^  and  so  has 
Franklin  Beebe  and  Caleb  A.  Thompson,  if  they  have 
had  a  child  born  alive  after  marriage,  and  the  report  must 
be  modified  in  this  respect.  In  all  other  respects,  the  re- 
port is* confirmed,  and  judgment  directed  in  accordance 
therewith,  and  the  costs  of  the  respective  parties  are  to  be 
taxed  and  paid  out  of  the  proceeds. 

Yrom  the  judgment  entered  in  pursuance  of  this  opinion, 
the  defendants  William  G.  Guernsey  and  Lavinia  Guern- 
sey appealed ;  the  Thompson  heirs  and  William  G.  Guern- 
sey and  James  G.  Thompson  also  appealed  from  that  part 
of  the  decision  relating  to  the  accounting. 

« 

■ 

B,  F.  Rexfardy  for  William  G.  Guernsey  and  James  G. 
Thompson. 

D.  M.  PatverSy  for  Lavinia  Guernsey. 

Isaac  S.  Newtofiy  for  the  respondents. 

I.  The'  intention  of  the  testator  is  the  first  great  object 
of  inquiry.  (4  Kent's  Com.  534,  note  c^  and  535,  note.  h. 
Bacon^s  Abr.  title  WillSy  g^  and  cases  cited.  2  Seld,  420. 
3  Comst,  538.)  The  testator  intended  that  Polly  Guernsey 
should  have  a  life  estate  in  the  Norwich  land,  and  that  her 
descendants  should  take  the  fee  subject  to  her  life  estate. 
Strictly  construed,  the  will  would  be  void  for  uncertainty. 
But  changing  or  to  and^  and  giving  the  popular  sense  to 
the  word  executing^  it  becomes  sensible  and  just;  every 
part  has  a  meaning  and  is  preserved.  (19  N.  Y.  348, 
2  PaigCy  130.  3  Bradf.  64.  Bacon's  Ah.y  WiUs,  g,  and  cases 
cited  from  4  to  7  of  Vesey.  40  Barb.  89.)  Possible  as  well  as 
actual  events  are  to  be  regarded.  (11  Vesey^  457.)  With 
or  changed  to  andy  the  will  would  provide  for  the  children 
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of  Polly  Guerngey  then  living,  for  the  heirs  of  any  that 
were  dead,  if  it  had  happened  that  any  were  dead,  and  for 
any  that  might  thereafter  be  born.     (6  John,  54.     5  JPaige^ 
512.    19  A^.  r.  364.    1  John.  Ck  228.    3  Duer,  354.     1  Jar. 
on  Willi,  443,  and  cases  in  note  1 ;  also  p.  446.)     A  reason- 
able intent  should  be  supposed,  instead  of  an  unreasonable 
one.     1  Bedf.  on  Wills,  439.)     The  testator  in  using"  the 
word  executing,  meant  the  time  wheii  its  provisions    are 
executed,  that  is,  carried  into  effect.     (3  Bam,  ^  Cres.  825. 
3  Barb.  Oh,  475.     1  Bedf,  on  Wills,  464.)     Three  times,  in 
the  will,  he  uses  the  expression,  "  executing  this  my  last 
will;'*  and  every  time  it  is  connected  with  words  pointing 
to  the  future.     Therefore  we  must  construe  it,  if  possible, 
as  meaning  a  time  in  the  future.    (1  Bec(f.  428,  and  449-451. 
11  Mass.  531.)     The  heir  at  law  is  not  to  be  disinherited, 
unless  such  be  the   manifest   intention   of  the  testator, 
(5  Pick.  536 ;  1  Bedf.  435 ;)  and  words  favorable  to  him 
should  have*a  liberal  construction.    (6  Mass.  174.    33  N.  Y. 
550.     1  Bradf.  450.     3  Denio,  461.)     A  remainder  will  not 
be  held  contingent  when  it  can  be  taken  to  be  vested. 
The  law  leans  against  conditions.    (35  N,  T.  168.     4  Sandf. 
Gh.  36.    2  Comst.  436.    Butler's  Feame,  387,  n.     5  Sandf. 
522,  and  cases  cited.) 

II.  The  court,  in  this  action,  can  decide  the  question  of 
title.  (4  Keyes,  448.  28  N.  T.  508.  15  id.  617.  13  How. 
476-  9  Gowen,  430.  5  Denio,  285.)  The  possession  of 
one  tenant  in  common  is  possession  of  all,  and  partition 
lies.  ^{Hoff.  B.  21.  9  Mass.  508.  14  id.  434.  89  id.  192. 
13  Mete.  462,  464.     6  Gush.  475.     9  Pick.  66.) 

m.  A  tenant  in  common  cannot  make  improvements 
and  recover  for  them,  (6  Paige,  405 ;  6  Gowen,  475 ;  2  Gaines, 
303 ;  10  Barb.  590 ;  Id.  626,)  unless  made  in  good  faith, 
by  one  supposing  he  had  title ;  or  where  to  disallow  it 
would  work  a  grievous  wrong.  (3  Edw,  Oh,  323.  3  Sandf 
Oh.  64.  6  Pa^e,  404.  3  id,  199.  2  A.  K.  Marsh,  581. 
1  Barb.  500,  510.) 
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IV.  William  G.  Guernsey  is  not  entitled  to  an  allow- 
ance for  the  insurance  premiums  paid  by  him.    (36  Barb. 

368.) 

V.  The  judgment  for  a  sale  is  proper.     (2  Barb.  599.) 
That,  too,  was  a  question  of  fact  for  the  court  below. 

The  administrator  of  Mary  Scott  is  a  proper  party.  She 
had  a  lien  for  the  rents  due  her.  The  action  at  law  given 
hy  1  B.  S.  750,  §  9,  is  cumulative,  and  does  not  prevent 
the  lien.  (4  Paige,  343.  4  KeyeSy  448.) 
*  The  court  having  acquired  jurisdiction,  will  order  and 
take  an  accounting,  and  settle  every  equity.  (4  Barb.  228. 
28  N.  Y.  508.  4  Paige,  9,  342,  343.  1  Paige,  125.  2  id. 
217.  2  Barb.  Ch.  165.  12  Abb.  311.  Hoff.  21.  1  Barb. 
600.     11  How.  489.    2  Barb.  Ch.  399.) 

« 

By  the  Court,  Parker,  P.  J.  This  is  an  action  for  par- 
tition. The  parties  all  claim  under  the  will  of  William 
Spier,  bearing  date  M^y  ^^t  1821,  to  which  a  codicil  was 
added  October  4,  1830.  The  testator  died  in  1833.  The 
clause  of  the  will  on  which  the  title  of  these  parties,  to 
the  lands  in  question,  depends,  is  as  follows :  ''  I  give  my 
eldest  daughter,  Polly  Guernsey,  in  addition  to  what  I 
have  already  given  her,  a  lot  of  land  containing  thirty-five 
acres,  together  with  all  the  privileges  and  appurtenances 
belonging,  or  in  anywise  appertaining,  (except  where, 
on  any  part  of  the  premises,  I  have  heretofore  given  a 
release,  or  by  any  means  discharged  my  right.)  The  lands 
lie  in  the  town  of  Norwich,  county  of  Chenango,  State  of 
Kew  York,  whereon  Peter  B.  Guernsey  now  resides.  I 
will  that  the  above  described  premises  be  for  the  use  of 
my  daughter  Polly  Guernsey  during  her  natural  life,  then 
to  be  equally  divided  amongst  her  now  surviving  children, 
or  any  of  them  that  may  be  alive  at  her  decease,  or  the 
heirs  of  any  that  may  be  dead  at  the  time  of  executing 
this  my  last  will." 

In  May,  1821,  Polly  Guernsey  had  four  children,  Peter 
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B.  Jr.,  Polly,  and  the  defendants  William  6.  Guernsey 
and  Lavinia  Quernsey.  Peter  B.  Guernsey,  Jr.,  died 
April  15,  1829,  leaving  two  children  surviving  him ;  one 
of  whom  died  in  infancy,  and  the  other,  William  B.  Guern- 
sey, is  still  living.  Polly  Guernsey  died  in  1854.  Polly, 
the  daughter  of  Polly  Guernsey,  became  by  marriage, 
Polly  Thompson,  in  1828,  and  died  intestate  in  1847,  leav- 
ing seven  children,  four  of  whom  instituted  this  suit,  as 
plaintiffs,  and  the  other  three  are  defendants.  The  said 
William  B.  Guernsey,  in  1849,  conveyed  all  his  interest  in 
the  premises  to  the  other  persons  entitled  under  the  will. 

The  plaintiffs  claim  that,  under  the  will  and  the  said 
conveyance,  the  children  of  Polly  Thompson  are,  together, 
entitled  to  one  equal  third  part  of  the  premises,  (each  of 
said  children  being  therefore  entitled  to  one  seventh  of 
one  third  thereof,)  and  that  William  G.  Guernsey  and 
Lavinia  Guernsey  are  each  entitled  to  one  equal  third  part 
thereof.  While  the  defendants  William  G.  Guernsey  and 
Ls^vinia  Guernsey  claim  each  one  half  thereof,  and  deny 
that  the  children  of  Polly  Thompson  have  any  interest 
therein. 

The  claim  of  the  plaintiffs  was  sustained  at  special  term. 
The  plaintiffs  also  asked  for  and  obtained  an  accounting 
against  William  G.  Guernsey,  Lavinia  Guernsey  and  James 
G.  Thompson,  which  was  had.  From  the  judgment  ren- 
dered, or  portions  thereof,  the  three  defendants  last  named 
have  severally  appealed. 

The  first  and  most  important  question  presented  by  the 
appeals  is,  whether  under  the  will  of  William  Spier,  the 
children  of  Polly  Thompson  took  any  interest  in  the 
premises.  The  testator  gives  the  land  in  question  to  Polly 
Guernsey  for  life,  **then"  in  the  language  of  the  will,  *'to 
be  equally  divided  amongst  her  now  surviving  children, 
or  any  of  them  that  may  be  alive  at  her  decease,  or  the 
heirs  of  any  that  may  be  dead  at  the  time  of  exeouting  this 
my  last  mlV^    It  is  under  the  last  clause,  "  or  the  heirs  of 
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any  that  may  be  dead  at  the  time  of  executing  this  my 
last  will,"  that  the  children  of  Polly  Thompson  claim,  for 
she  was  not  alive  at  the  decease  of  Polly  Guernsey,  and 
herself  took  no  absolute  estate  under  the  devise. 

What  then,  did  the  testator  mean  by  the  words  "at  the 
time  of  executing  this  my  last  will."  If  he  meant  the  time 
of  signing  and  publishing  it,  the  Thompson  heirs  cannot 
come  in  under  the  devise,  for  their  mother  was  not  then 
dead,  and  they  were  not  then  born.  But  we  are  at  liberty 
to  inquire  whether  he  used  the  words  in  this  technical  sense 
or  not,  {DeKay  y.  Irvingy  5  Denio,  646,  655,)  and  it  is  clear, 
I  think,  that  this  could  not  have  been  his  meaning.  The 
language  may  have  another  meaning,  to  wit,  the  carrying 
into  effect  the  provisions  of  the  will.  "To  carry  into 
effect,"  is  one  of  the  definitions  of  the  word  "  execute." 
Hence  the  word  executor  means,  according  to  Worcester, 
citing  Burrill,  "  one  who  is  appointed  by  a  testator,  in  his 
last  will  and  testament,  to  see  and  take  care  that  it  is  exe- 
cutedy  or  carried  into  effect  after  his  decease."  It  was 
executing,  in  this  sense,  that  the  testator  meant  He  was 
providing  for  a  future  event;  "  then,"  that  is,  on  the  de- 
cease of  Polly  Quernsey,  "to  be  equally  divided  among 
hernaw  surviving  children,"  (meaning  all  her  then  living 
children,  being  all  the  children  she  6ver  had,  so  far  as  ap- 
pears,) "  or  any  of  them  that  may  be  alive  at  her  decease," 
still  looking  to  the  future,  and  then  comes  this  clause,  "or 
the  heirs  of  any  that  may  be  dead  at  the  time  of  execut- 
ing this  my  last  will."  The  word  "  any,"  in  this  clause, 
according  to  the  natural  construction,  refers  to  the  pre- 
vious subject,  "her  now  surviving  children,"  and  under 
such  construction  cannot  refer  to  children  of  his  daugh- 
ter Polly  who  had  previously  died,  if  indeed  there  were 
such.  But  none  of  her  children  had  then  died,  so  that, 
in  point  of  fact,  the  testator  could  not  have  intended  to 
refer  to  the  heirs  of  any  who  were  then,  at  the  time  of 
making  and  publishing  the  will,  dead.    Nor  can  we  con- 
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elude  that  he  supposed  sach  fact  might  exist,  and  was 
viding  for  a  possible  state  of  facts,  when  we  see  that  the 
eldest  child  was  then  bat  22  years  of  age  and  unmarried, 
as  were  all  the  children.     It  is  quite  too  improbable  for 
belief,  that  he  would  be  ignorant  of  the  marriage  of  either 
of  his  grandchildren  for  the  length  of  time  implied  in 
such  hypothesis,  and  of  the  subsequent  .death  also,  not- 
withstanding the  then  comparatively  infrequent  means  of 
intercommunication  between  the  place  of  his  residence  and 
theirs.    Besides,  we  find  this  phrase  in  connection  with 
devises  and  bequests  to  other  children  of  the  testator, 
plainly  having  reference  to  a  future  time,  as  in  the  follow- 
ing instance:  "I  give  to  my  three  daughters  now  Kvinffj 
and  to  the  heirs  of  Lydia  Chichester  (a  deceased  daughter) 
all  my  household  furniture,  two  thirds  at  my  decease,  and 
the  other  third  after  their  mother's  decease,  to  be  equally 
divided  into  four  parts.     *     ♦     *    Should  it  so  happen,  in 
the  course  of  divine  providence,  that  any  of  my  daugh- 
ters should  be  dead,  and  leave  no  heirs  living  at  the  time 
of  executing  this  my  last  willy  then  their  shares  to  be  equally 
divided,"  &c.     And  again :  "  The  remaining  property  I 
have  after  my  debts  and  funeral  charges  are  paid,  if  any, 
I  will  should  be  divided  into  twelve  equal  parts,  my  son 
Joseph  Spier  or  his  heirs,  two ;  my  son  William  Spier  or 
his  heirs,  two,"  (thus  going  through  with  all  his  children.) 
"  I  will  further,  that  if  it  should  happen,  in  the  course  of 
divine  providence,  that  if  either  of  my  children  should 
die  and  leave  no  heirs  of  their  own  body  living  at  the  time 
of  executing  this  my  last  will  and  testament,  then  I  will  that 
their  shares  should  be  divided  amongst  my  surviving  heirs 
as  above."     The  "  executing"  spoken  of  in  these  clauses, 
cannot  mean  the  signing  and  publishing  of  the  will,  but 
evidently  refers  to  a  subsequent  time,  and  must  mean  the 
going  into  execution  of  the  provisions  of  the  will  with 
which  the  clause,  as  it  occurs,  is  connected. 
In  the  connection  in  which  the  words  occur  in  the  clause 
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under  consideratioD,  I  have  no  doabt  they  were  intended 
bj  the  testator  to  indicate  the  time  when  the  devise  would 
take  efiect  in  favor  of  the  devisees  in  remainder,  by  the 
death  of  Polly  Guernsey.  Then  the  will  was  fully  ea;«- 
ctUedj  so  far  as  this  portion  of  the  estate  was  concerned. 
According  to  this  construction,  the  clause  may  be  para- 
phrased as  follows :  *'  On  the  death  of  Polly  Guernsey,  to 
be  equally  divided  amongst  her  children  now  living,  or  any 
of  them  that  may  be  alive  at  her  decease,  or  the  heirs  of  any 
of  them  that  may  then  be  dead."  It  seems  to  me  there  is 
but  little  room  for  doubt,  as.  to  the  meaning  of  the  devise 
in  this  form.  The  testator  thereby  evidently  intended  to 
give  the  property,  on  the  death  of  Polly  Guernsey,  to  the 
children  she  had  living  at  the  time  of  the  making  of  the 
will,  or,  in  the  event  that  any  of  them  should  die  before 
Polly  Guernsey,  then  to  those  of  them  who  should  survive 
her,  and  the  heirs  of  those  of  them  who  should  not  All 
concerned  agree  as  to  the  first  two  branches  of  this  proposi- 
tion, to  wit,  that  the  intention  was  to  give  the  property  in 
remainder,  to  the  children  of  Polly  Guernsey  living  at  the 
date  of  the  will,  or  in  the  event  of  the  death  of  any  of 
them  before  her  death,  to  those  of  them  who  should  sur- 
vive her — ^but  the  defendants  William  G.  Guernsey  and 
Lavinia  Guernsey  give  no  efiect  to  the  last  clause,  confin- 
ing its  application  to  the  heirs  of  such  of  Polly  Guern- 
sey's children  as  are  dead  at  the  date  of  the  will — and,  as 
there  were  in  fact  none  such,  striking  it  out  altogether. 
The  meaning  of  this  clause,  at  which  we  have  arrived, 
however,  makes  it  necessary  to  retain  and  construe  it  in 
its  connection.  When  the  testator,  therefore,  having  given 
the  property  in.  remainder  to  the  then  living  children  of 
Polly  Guernsey,  goes  on  to  provide  that  in  the  event  of 
the  death  of  any  of  them  before  her  de^ith,  it  shall  go  to 
those  of  them  who  "  may  be  alive  at  her  death,  or  the 
heirs  of  any  of  them  that  may  then  be  dead,''  it  is  evi- 
dently a  case  where  ^^or"  has  been  used  for  ^^and,"  the 
YoL.  LX  12 
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intent  being  to  give  it  to  the  children  of  Polly  Guernsey 
who  shoald  sarvive  her,  and  the  heirs  of  such  of  them  as 
should  not  This  accords  with  the  general  intent  of  the 
testator -manifested  throughout  the  will;  and  moreover 
is  the  only  construction  which  saves  the  devise  from  being 
void  for  uncertainty — for  if  the  devise  is  to  the  survivors 
or  to  the  heirs  of  those  deceased — to  the  one  class  or  the 
other — ^there  being  no  means  of  ascertaining  to  which,  of 
course  it  cannot  take  effect,  and  must  fail  altogether, 
( Waite  V.  Templer^  2  Sim.  524,)  and  in  such  case  it  is  the 
duty  of  the  court  to  adopt  the  construction  which  will 
leave  it  effectual  in  law,  {Mason  v.  Jones,  2  Barb.  231,)  and 
as  the  testator  intended  the  clause  to  have  some  effect, 
and  that  intention  can  be  carried  out  only  by  the  change 
of  "  or"  into  "  and,"  such  change  must  be  made.  {Boome 
V.  PhilUps,  24  N.  r.  463.) 

The  construction  given  to  the  devise  at  the  special  term 
was  manifestly  the  correct  one,  and  should  be  upheld. 

There  can  be  no  doubt  that  the  accounting  ordered  be- 
tween these  tenants  in  common  was  proper  in  this  case. 
This  is  not  the  statutory  proceeding  for  partition,  but  a 
suit  in  equity ;  and  therefore,  as  the  court  has  jurisdiction 
of  the  subject  matter  and  the  parties  in  interest,  it  is  in 
accordance  with  a  well  established  rule,  that  it  should  do 
complete  justice  between  the  parties,  by  disposing  of  all 
questions  between  them  in  relation  to  the  land  and  its 
use.  In  the  language  of  Judge  Story,  "the  jurisdiction 
having  once  rightfully  attached,  it  shall  be  made  effectual 
for  the  purposes  of  complete  relief."  (Story's  Eq.  Jur. 
§  64,  k)  Besides,  this  action  is  brought  for  a  partition 
and  account,  and  in  such  case  the  latter  will  be  decreed. 
(Story's  Eq.  Jur.  §  655.) 

In  regard  to  the  respective  claims  of  William  G.  Guern- 
sey and  James  G,  Thompson,  for  improvements  made  by 
them  on  the  premises,  I  think  the  judgment  is  right  in 
denying  those  claims.    The  referee  reports,  as  to  the 


BROOME— MAY,  1866.  I79 


Scott  r.  Guernsey. 


buildings  erected  bj  Guernsey,  and  I  think  the  evidence 
sustains  him,  that  they  were  put  up  under  an  arrangement 
between  him  and  -the  tenant  for  life,  by  which  he  was  to 
have  the  accruing  rents  during  her  term,  which  he  did 
receive,  the  aggregate  amount  of  which  largely  exceeded 
the  value  of  the  buildings,  with  interest  on  such  value. 
Having  been  built  under  such  an  arrangement,  they  are 
to  be  regarded  as  built  by  the  tenant  for  life,  and  go,  on 
her  death,  with  the  land,  to  those  entitled  in  remainder. 
The  circumstance  that  Guernsey  is  one  of  the  tenants  in 
remainder,  does  not  give  him  any  more  equitable  interest 
in  the  buildings  than  if  he  were  a  stranger.  It  is  not  like 
the  case  where  a  tenant  in  common  in  possession  has  made 
valuable  improvements,  with  the  assent  of  his  co-tenant, 
or  under  a  mistaken  belief  that  he  was  sole  owner.  la 
such  case  it  may  be  equitable  that  the  tenant  who  has 
made  the  improvements  should  be  allowed  for  them ;  and 
a  court  of  equity  will,  in  a  proper  case,  refuse  to  assist  his 
co-tenant  to  make  partition,  unless  he  does  equity,  by 
allowing  the  benefit  of  the  improvements  to  the  party 
who  made  them.  (Gonklin  v.  Conklin^  3  Sandf.  Ch.  JB.  64. 
JPutnam  v.  BitehiCy  6  Paige^  390.  Matter  of  Heller^  3  id, 
199.)  True,  in  Oreen  v.  Putnam,  (1  Barb,  500,)  the  im- 
provements were  made,  as  in  this  case,  during  the  contin- 
uance of  the  life  estate ;  but  there  was  the  assent  of  the 
co-tenant,  to  the  erection  of  a  house  of  proper  size  and 
value,  and  although  a*  more  expensive  one  wfis  erected^ 
the  parties  erecting  it,  or  their  grantees,  were  allowed 
only  the  expense  of  such  a  house  as  was  consented  to.  In 
the  case  at  bar,  no  assent  of  the  co-tenants  of  Guernsey  to 
the  erection  of  the  buildings  is  shown,  and  they  were  not 
built  by  him  under  a  mistaken  belief  that  he  was  the  sole 
owner ;  and  I  do  not  think,  inasmuch  as  he  has  been  fully 
reimbursed,  by  the  rents  he  has  received,  for  all  his  ex-^ 
penditures,  and  interest,  that  equity  demands  that  he 
should,  in  the  accounting,  be  allowed  for  their  value. 
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Neither  do  I  see  anything  in  the  circamstances  ander 
which  James  G.  Thompson  made  the  improvements  for 
which  he  claims,  entitling  him  to  be  allowed  therefor.  He 
was  in  possession,  bat  not  claiming  as  sole  owner,  and 
there  was  no  assent  of  his  co-tenants.  The  decisioa  at 
special  term  that  he  was  not  entitled  to  an  allowance  for 
his  improvements,  was,  I  think,  correct 

The  referee  allowed  interest  upon  the  moneys  received 
for  rents,  from  the  time  of  their  receipt.  In  this  I  think 
he  was  right  The  money  belonged  to  all  the  co-tenants, 
in  the  proportion  of  their  interest  in  the  property,  and 
when  one  received  the  whole  he  became  the  debtor  of 
each,  for  his  proportion,  and  an  action  for  money  had  and 
received  could  have  been  brought  for  it,  without  a  previ- 
ous demand.  (1  jB.  S.  750,  §  9.)  There  being  default  in 
the  payment  of  a  liquidated  amount  of  money  due,  interest 
was  properly  charged.  {Williams  y.  Sherman^  7  Wend. 
109.     Van  Bensselaer  v.  Jewett,  2  Comst  135.) 

The  insurance  paid  by  Guernsey  on  the  buildings  erect- 
ed by  him  was  correctly  disallowed.  The  policy  was  to 
him  and  his  mother,  the  tenant  for  life,  for  their  benefit, 
and  not  for  that  of  the  other  tenants  in  common  of  the 
remainder,  and  they  could  have  derived  no  benefit  from 
it    {Wyman  V.  ProBser,  36  Barb.  368.) 

The  judgment  correctly,  I  think,  makes  the  amounts 
found  due  from  the  parties  who  have  received  the  rents  of 
the  premises  liens  on  their  respective  shares  of  the  real 
estate  for  the  excess  received  beyond  their  shares  of  such 
rents.     (Hannan  v.  Osbarny  4  Paigsy  336.) 

The  defendant  William  G.  Guernsey  objects  to  the  judg- 
ment in  that  it  directs  a  sale,  and  not  a  partition  of  the 
premises,  although  the  sale  is  directed  to  be  made  in  par- 
cels. The  seeming  incongruity  of  these  directions  van- 
ishes when  we  see  that  the  parcels  specified  are  by  no 
means  such  as  would  constitute  a  division  according  to  the 
I'espective  interests  of  the  parties ;  but  are  such  as  (in  the 
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opinion  of  the  referee,  which  opinion,  so  far  as  I  can  see, 
is  well  founded)  will  be  likely  to  bring  the  most  money  in 
the  aggregate.  I  see  no  reason  to  make  any  change  in 
regard  to  this  part  of  the  judgment 

There  is  no  error  in  the  order  bringing  in  D.  Wilmot 
Scott,  the  administrator  of  his  wife  Mary  C.  Scott,  one  of 
the  plaintiffs,  who  died  after  the  commencement  of  the 
suit.  As  such  administrator  he  was  entitled  to  that  por- 
tion of  the  rents  which  accrued  to  Mary  C.  Scott  prior  to 
her  death ;  and  as  the  action  seeks  an  accounting,  as  well  as 
a  partition,  complete  relief  could  not  be  granted  without 
making  him  a  party. 

Upon  the  whole,  I  do  not  see  any  error  in  the  judg- 
ment, and  am  of  the  opinion  that  it  should  be  affirmed, 
with  costs 

[Brooke  Gbnbbal  Tebk,  May  15«  1866.    JParktTf  P.  J.,  and  Baleom,  Matm 
and  Boardmanf  Justices.] 
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It  is  well  settled  that  a  debtor  is  authorized  to  pay  to  an  agent  any  sum  wUch 
is  due  upon  a  security  which  has  been  entrusted  to  the  agent  by  the  holder, 
for  the  purpose  of  collecting  any  part  of  it ;  as  where  the  agent  his  been 
authorized  to  receive  the  interest,  only,  but  receives  the  principal. 

Indeed  the  authorities  go  to  the  extent  of  holding  a  payment  valid,  made  to 
an  agent  who  is  merely  entrusted  with  the  possession  of  the  security,  with- 
out express  authority  to  receive  or  collect  any  part  of  it.  The  ostensible 
authority  attributed  to  a  party  to  whom  is  entrusted  an  instrument  to  secure 
the  payment  of  money,  is  to  receive  payment  according  to  its  terms. 
Fer  Talcott,  J. 

The  principal  is,  as  to  third  persons,  not  having  any.  notice  of  a  limitation, 
bound  by  the  ostensible  authority  of  the  agent,  and  cannot  avail  himself  of 
secret  limitations  upon  the  authority  and  repudiate  the  agency,  where  inno- 
cent third  persons  have  in  good  faith  acted  upon  the  ostensible  authority 
conferred  by  the  principal. 

The  plaintiff  held  a  promissory  note  for  $800  and  interest,  payable  to  her  order, 
at  the  office  of  W.,  made  by  the  defendant.    When  it  fell  due,  the  plaintiff, 
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withoat  indoreiog  the  note,  handed  it  to  M.  to  present  for  paymextt 
M.  accordingly  presented  the  note,  at  the  place  of  payment,  together  with  a 
forged  order  npon  W.  purporting  to  be  signed  by  the  plaintiff,  requasliiig 
W.  to  pay  her  money  to  M.  The  principal  and  interest  was  therenpon  paid, 
by  W.,  and  the  note  delivered  np  and  canceled,  and  U.  absconded  wiUi  tite 
S800.  JECtld  that  the  payment  was  clearly  valid,  both  npon  anthority  and 
principle,  and  discharged  the  note. 

JBW,  altOf  that  the  fact  that  the  note  was  not  indorsed  by  the  payee  w«ii  of 
no  importance. 

Althoogh  an  indorsement  is  requisite  to  render  a  note  begotiable,  it  is  not 
necessary  to  the  validity  of  a  payment  A  delivery  of  the  note,  to  the  maker,  is 
all  that  is  required,  upon  the  payment  thereof,  either  to  the  payee  or  his  agent. 

The  presentation,  by  an  agent,  of  a  spurious  order  from  the  payee,  upon  tlie 
maker  of  a  noie,  for  the  amount  due  upon  the  note,  the  maker  suppoain^ 
the  order  to  be  genuine,  cannot  have  the  effect  of  invalidating  a  payment 
otherwise  JusUfled. 

APPEAL  by  the  defendant  from  a  judgment  rendered 
against  him,  npon  a  verdict,  at  the  circuit. 

The  action  was  brought  to  recover  the  sum  of  $874.92, 
with  interest  from  June  1,  1868,  being  the  amount  alleged 
to  be  due  on  a  certain  note  made  by  the  defendant,  and 
delivered  to  the  plaintijtt^  which  she  could  not  produce,  for 
the  reason  that  the  defendant  had  wrongfully  possessed 
himself  of  and  withheld  it  from  the  plaintiff. 

The  allegations  in  the  complaint  are  denied  by  the 
answer,  except  as  expressly  admitted.  The  defendant  ad- 
mits the  making  and  delivery  of  the  note  set  out ;  alleges 
payment  by  leaving  amount  due  previous  to  and  at  the 
maturity  thereof  with  L.  J.  Wilkin,  at  the  place  where  the 
note  was  made  payable.  He  further  alleges  that  he  so  left, 
or  paid,  the  money  with  Wilkin  at  his  office  to  pay  the 
note,  and  that  after  the  same  became  due,  Wilkin  did,  at 
his  office,  pay  the  note  with  the  money  left  for  such  pur- 
pose, said  payment  being  made  to  one  Murray,  the  agent 
of  the  plaintiff,  after  which  payment  the  plaintiff,  through 
and  by  her  agent,  Murray,  delivered  the  note  to  Wilkin, 
and  Wilkin,  before  the  commencement  of  the  action,  de- 
livered it  to  the  defendant  Payment  of  the  note  is  alleged 
generally. 
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The  action  was  tried  before  Hod.  Thomas  A.  Johnson, 
and  a  jury,  at  the  Monroe  circuit,  October  6th,  1869.  At 
the  conclusion  of  the  evidence,  "the  court  directed  a  ver- 
diet  for  the  plaintiff  for  (884,  that  being  the  amount  of 
Bald  note  and  interest,  after  deducting  $65  and  interest 
thereon;"  to  which  the  defendant  excepted  Time  was 
given  to  make  a  case  or  exceptions  on  which  to  move  for  a 
new  trial,  judgment  in  meantime  stayed.  The  motion 
was  made  and  denied,  and  judgment  being  entered,  the 
defendant  appealed  to  the  general  term. 

Charles  S.  BarTcer^  for  the  appellant 

L  The  judge  erred  in  directing  a  verdict  for  the  plain- 
tiff. It  should  have  been  for  the  defendant  1.  Under 
the  evidence,  the  plaintiff  should  have  been  held  respons- 
ible for  the  misconduct  of  her  agent,  Murray,  and  not  the 
appellant  (a.)  The  admissions  of  the  plaintiff^  with  other 
undisputed  facts  in  the  case,  show  that  Murray  was  the 
general  agent  of  the  plaintiff.  He  made  this  loan  for  her. 
He  was  acting  as  her  agent  in  transacting  her  business. 
The  plaintiff  had  no  business  aside  from  loaning  money, 
taking  notes  therefor,  and  when  they  were  paid,  loaning 
it  again.  Murray  was  expressly  authorized  to  take  the 
note  (not  indorsed  by  the  plaintiff)  to  the  place  where  it 
was  made  payable  at  its  maturity,  to  collect  the  interest 
due  thereon,  surrender  the  note  and  take  a  new  note 
therefor.  ((.)  He,  Murray,  did  no  act  that  he  was  not  es- 
pecially authorized  to  do,  except  that  he  took  the  principal 
in  bank  notes  or  money,  instead  of  a  new  note,  for  the 
note  in  suit  He  was  expressly  empowered  to  collect  the 
interest,  surrender  the  note  in  suit,  and  take  a  new  note, 
(c.)  He  was  acting  in  the  scope  of  his  employment,  when 
he  surrendered  the  note.  It  was  as  much  a  part  of  his 
business  to  surrender  the  note  as  it  was  to  collect  the  in- 
terest (d)  It  was  not  intended  by  the  plaintiff  that  the 
note  should  be  indorsed  before  the  interest  was  paid,  and 
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its  delivery  to  the  defendant    2.  Whether  the  jiote  was 
indorsed  or  not,  it  is  confidently  submitted,  is  entirely  im- 
material under  the  facts  proved,     (a.)  If  the  defendant 
could  not  be  protected  in  paying  the  principal  of  the  note 
at  its  maturity,  at  the  place  where  it  was  made  payable,  in 
the  hands  of  an  agent  of  the  plaintiff,  without  indorsement, 
it  is  equally  clear  that  he  would  not  have  been  justified  in 
paying  the  interest  on  the  same  ground.     ((.)  The  onlj 
necessity  of  an  indorsement  is  for  the  purpose  of  trans- 
ferring the  title  to  the  note  under  the   law  merchant. 
({?.)  The  note  could  be  transferred  by  the  plaintiff  by 
mere  delivery,  without  indorsement,  so  that  the  transferee 
could  recover  thereon.     (Franklin  Bank  v.  Raymond,    3 
Wend.  69.     Savage  v.  Bevier,  12  Sow.  Pr.  166.     Hastinffs 
V.  McKinUy,  1  E.  D.  Smithy  273.)    3.  But  Murray  did  not 
claim  title  to  the  note,  or  that  it  ever  had  been  transferred 
to  him.     He  claimed  the  note  belonged  to  the  plaintiff. 
If  she  had  indorsed  it,  the  defendaut  would  have  been  no 
more  protected  in  paying  it.     (a.)  Only  when  the  note  is 
claimed  to  have  been  transferred,  would  the  indorsement 
be  of  any  importance  whatever.     4.  If  the  plaintiff  had 
presented  the  note  herself,  she  would  not  have  indorsed 
it  to  protect  the  defendant  in  paying.    Nor  wjis  it  neces- 
sary to  maintain  an  action  thereon  by  her  so  to  do.     &..  The 
defendant  cannot  be  charged  with  any  neglect  in  paying 
the  note  without  indorsement,  unless  the  law  would  com- 
pel him  to  require  more  of  the  agent  than  he  could  have 
demanded  of  his  principal  had  she  transacted  the  business. 
The  defendant  certainly  could  not  have  compelled  the 
plaintiff  to  indorse  the  note.     6.  The  payment  of  the  note 
was  made  in  the  usual  and  ordinary  way.     If  the  plaintiff 
had  been  present  she  would  not  have  indorsed  the  note, 
(a.)  It  is  submitted,  on  principles  of  analogy,  this  question 
of  the  right  of  the  defendant  to  pay  the  agent  on  the 
presentation  of  the  security  sent  or  placed  in  his  posses- 
sion by  the  owner  thereof,  is  settled.     {Story  on  Agency^ 
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§  94.)  (6.)  And  for  the  purposes  of  the  argument,  let  it  be 
admitted  the  plaintiff  sent  the  note  by  Murray  to  Wilkin's 
office,  and  the  order  was  a  forgery,  and  his  declarations 
that  she  had  sent  him  there  to  collect  the  note  be  also 
stricken  out;  we  will  then  find  an  agent,  rightfully  in  the 
possession  of  the  note,  transacting  business  for  the  plain- 
tiff Now,  what  had  the  defendant  the  right  to  presume  ? 
Could  he  believe  anything  else  but  that  the  note,  when 
presented,  would  be  paid  in  the  usual  and  ordinary  man- 
ner ?  Can  there  be  any  difference  in  principle  between 
this  and  the  case  where  a  party  should  send  his  property 
to  a  place  where  it  is  the  ordinary  business  of  the  person 
to  whom  it  is  sent,  to  sell  it  ?  In  such  a  case,  although 
the  agent  may  act  wrongfully  or  disobey  instructions,  yet 
the  principal  is  bound.  (Story  an  Agency^  §  94.)  ((?.)  To 
have  paid  it  in  any  other  way,  ordinarily,  would  not  have 
protected  the  defendant.*  {Story  on  Agency^  §  98.)  7.  In 
this  connection  it  is  submitted  that  the  utmost  that  can  be 
claimed  by  the  plaintiff,  under  the  facts  found,  is  that  the 
.note  not  indorsed, in  Murray's  hands,  was  a  non-negotiable 
instrument  by  the  law  merchant,  like  a  bond,  or  the  words, 
"the  order  of"  left  out  of  the  note.  This  being  found,  we 
Bifl)mit  that  the  question  of  the  right  of  the  defendant  to 
pay,  to  Murray,  and  his  being  protected  thereby,  is  settled 
by  authority.  {Megary  v.  FuntU,  6  Sandf.  376,  380.  WiU 
liam  V.  Walker,  2  Sandf,  Ch.  325.  2  Oreenl  Ev.  §  65. 
Hatfield  v.  Beynolds,  34  Barb.  612.  Tappan  v.  Morsemanj 
18  Iowa,  499.)  8.  The  rule  of  law  settled  in  the  two  cases 
first  above  cited  is  that  when  the  agent  has  the  possession 
of  the  security,  the  payment  is  good  of  the  principal, 
although  the  agent  is  only  authorized  to  collect  the  inter- 
est (a.)  In  the  first  case  the  facts  only  difier  from  this, 
that  the  person  in  possession  of  the  securities  was  the  son 
instead  of  the  son-in-law  of  the  principal,  and  an  attorney 
at  law  instead  of  agent  in  fact.  In  the  second,  no  family 
relations  existed,   which,  if  anything,   makes    the  case 
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fitronger  in  favor  of  the  defendant    9.  In  cases  where  the 
principal  delivers  the  possession  of  the  security,  whether 
it  be  negotiable  or  non-negotiable^  to  the  agent,   he  is 
bound  to  give  notice  to  his  debtors  that  the  agent  is  not 
authorized  to  receive  payment  thereon,  or  he  will  be  bound 
by  his  agent's  acts,  if  such  payment  is  made  when   the 
security  becomes  due,  and  in  the  ordinary  way.     10.   It  is 
only  when  the  security  is  found  in  the  hands  of  a  stranger^ 
or  person  not  an  agent,  that  the  debtor  is  bound  to  ascer- 
tain the  authority  of  the  person  receiving  the  payment. 
(Foster  v.  BealSy  21  N,  T.  247.)    In  this  case  the  bond  and 
mortgage  had  been  assigned  and  delivered  to  the  assignee. 
Payments  were  thereafter  made  to  the  son-in-law  of  the 
mortgagor,  and  his  agent ;  and  although  the  son-in-law 
was  not  in  the  possession  of  the  bond  and  mortgage,  the 
payments  were  held  good.     11.  In  other  words,  it  is  ad- 
mitted, that  an  obligor  in  a  bond  or  the  maker  of  a  non- 
negotiable  note,  without  indorsement,  would  not  be  pro- 
tected in  paying  it  to  a  stranger,  unless  directed  so  to  do  by 
the  principal,  or  he  could  show  the  agent  had  authority  to 
receive  payment,  or  the  note  was  indorsed ;  neither  is  the 
creditor  in  such  case  bound  to  give  any  notice  to  the  debtor. 
But  if  the  creditor  voluntarily  places  the  security  in  the 
hands  of  his  agent,  who  has  been  privy  to  the  transaction, 
with  directions  to  have  the  security  paid  in  an  unusual 
way,  or  if  he  knowingly  permits  such  agent  to  be  pos- 
sessed of  the  security  under  circumstances  which  ordinarily 
would  lead  the  debtor  to  suppose  it  was  for  the  purpose 
of  being  paid,  he  confers  an  apparent  right  on  the  agent 
to  receive  payment  in  the  usual  way,  and  a  payment  with- 
out notice  by  the  debtor  to  the  agent,  will  be  good,  although 
the  agent  may  disobey  his  private  instructions,  for  the 
principal  places  the  agent  apparently  in  the  position  he 
would  occupy  himself,  and  the  principal's  actions  suppliy 
the  place  of  an  indorsement,  on  the  note,  or  a  direction  to 
the  debtor  to  pay  the  bond  to  the  extent,  at  least,  of  making 
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the  payment  good.  (Story  on  Agency y  §  56.  Booth  v,  Bierce, 
40  Barb.  114.  .  Barber  v.  Briton,  26  Verm.  112.  Bawls  v. 
Deshlery  3  JTey^?,  672.) 

n.  From  the  undisputed  facts  of  the  case,  the  defendant 
was  justified  in  paying  the  note,  and  any  loss  to  be  incurred 
by  reason  of  the  misconduct  of  the  plaintiff's  agent,  Mur- 
ray, must  be  borne  by  her.  1.  The  note  being  presented 
at  the  place  where  it  was  made  payable,  at  the  day  of  its 
maturity,  by  the  admitted  agent  of  the  plaintiff,  the  de- 
fendant had  the  right  to  assume  it  was  for  the  purpose  of 
payment  in  the  ordinary  way.  (Supra,  point  J,  6,  a,  J,  c.  df, 
7,  8,  a,  9,  Story  on  Agency,  §§  93,  94,  98.  1  Parsons  on 
Oon.  39,  40,  5th  ed.)  This  case  is  not  an  exception  to  the 
general  rule,  "  that  when  one  of  two  'innocent  persons 
must  suffer  by  the  misconduct  of  a  third  person,  that 
party  shall  suffer  who,  by  his  own  acts  and  conduct,  has 
enabled  such  third  person,  by  giving  him  credit,  to  prac- 
tice a  fraud  or  imposition  upon  the  other  party."  And 
the  general  rule  is,  ^Hhat  every  man  is  bound  to  take  care 
not  to  select  an  agent  who  will  do  acts  to  injure  other  per- 
sons." (Oartwright  v.  Wilmerding,  24  N.  Y.  529.  Barrett 
V.  Spofford,  2  Daly,  455.)  (a.)  It  is  confidently  submitted, 
that  in  principle  and  in  fact,  the  case  of  Booth  v.  Bierce, 
(supra,)  goes  further  than  is  necessary  to  sustain  the  posi- 
tion contended  for  by  the  defendant  here.  It  was  ex- 
pressly found  by  the  referee  in  that  case,  that  Babcock 
was  not  the  general  agent  of  the  defendants ;  '^  that  Bab- 
cock had  no  authority  from  the  defendants  to  contract  at 
all ;  that  his  agency  was  merely  manual,  mechanical,  and 
no  more."  (b.)  In  the  case  here,  the  agent  was  admitted 
to  be,  (1.)  The  one  who  makes  the  original  loan  for  the 
principal.  (2.)  One  who  transacted  the  principal's  busi- 
ness. (The  principal  was  not  shown  to  have  transacted 
any  other  business,  aside  from  loaning  money  and  taking 
notes  therefor,  and,  when  they  were  paid,  reinvesting  in 
the  same  way.)    (3.)  The  agent  was  expressly  authorized 
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to  collect  part  of  the  amount  due  on  the  note — ^the  interest. 
(4.)  He  was  expressly  authorized  to  surrender  the  note  to 
the  maker,  and  take  a  new  one.    (5.)  He  negotiated  loans 
and  invested  money  for  the  principal.     (6.)  He  was  en- 
trusted by  the  principal  with  the  possession  of  the  secur- 
ity upon  which  the  money  was  due.     (7.)  He  was  the 
son-in-law  of  the  principal'.     (8.)  The  principal  received 
from  the  agent  part  of  the  money  due  on  the  note,  paid 
by  the  maker  to  her  agent     (9.)  She  knew  her  agent  had 
received  all  the  money  due  on  the  note  from  the  maker, 
but  made  no  objection  thereto,  whatever,  to  him  for  nearly 
two  months.     (10.)  Sh,e  knowing  the  money  had  been  so 
paid  to  her  agent,  and  a  part  of  it  received  from  him  by 
her,  never  paid  or  offered  to  pay  the  same  back  to  the 
the  maker,  but  retained  it.     The  agent's  misrepresenta- 
tions are  about  equally  balanced  in  the  two  cases. 

2.  The  position  in  which  the  plaintiff  placed  Murray 
constituted  him  a  general  agent,  in  law.  (a.)  She  allowed 
him  to  assume,  and  placed  him  in  a  position  where  the 
defendant  could  not  help  believing  he  was  authorized  to 
receive  payment  of  the  note.  "A  general  agent  is  there- 
fore constituted  not  by  the  authority  which  the  agent 
actually  receives  from  his  principal,  but  by  that  which  the 
latter  allows  the  agent  to  assume.**  (Allen,  e7.,  in  Britten- 
becker  v.  Lowell^  32  Barb,  18.)  **  When  a  person  is  sought 
to  be  charged  for  the  act  of  another,  alleged  to  be  his 
agent,  if  there  is  evidence  of  apparent  authority  in  the 
agent  to  bind  the  principal,  the  question  to  be  determined 
is  not  what  power  was  intended  to  be  given  to  the  agent, 
but  what  a  third  person  dealing  with  him  had  a  right  to 
infer  from  his  own  acts,  and  those  of  his  principal,  he 
possessed.**  {Johnson  v.  Jones^  4  Barb.  369.  1  Parsons  on 
Cont.  39,  40.)  (J.)  The  plaintiff  never  saw  the  defendant 
in  relation  to  the  transaction  of  the  business;  the  parties 
never  met  until  the  trial ;  Murray  acted  as  her  agent  in 
loaning  the  money,  and  transacted  her  business.     The 
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plaintiff  gave  the  possession  of  the  note  to  her  agent,  and 
sent  him  with  it  on  the  very  day  it  matured,  to  the  place 
where  it  was  made  payable,  but  privately  instructed  him 
to  receive  payment  thereof  in  an  unusual  way,  to  wit,  part 
cash — the  interest — and  the  balance  by  taking  a  new  note, 
with  security ;  and,  as  before  stated,  she  never  gave  the 
defendant  any  intimation  thereof,  or  said  a  word  to  him 
in  relation  to  the  business  at  any  time,  but  held  out  and 
permitted  Murray  to  do  the  whole  of  it  Apparently  Mur- 
ray had  the  whole  charge  of  the  subject  matter,  (c.)  The 
doctrine  of  the  two  cases  last  cited  is  reaffirmed  in  Dunning 
Y.  BobertSy  (35  Barb.  -463 ;)  and  Barber  v.  Briton,  (26  Verm. 
112.)  And  the  attention  of  the  court  is  respectfully  called 
to  the  reasoning  of  the  court  in  those  cases,  as  it  is  be- 
lieved to  be  decisive  on  the  question  presented  here. 

UL  The  plaintiff  is  not  in  a  position  to  maintain  this 
action.  She  has  been  guilty  of  laches,  or  at  least  ratified 
the  payment  made  by  the  defendant  to  her  agent  in  money, 
instead  of  part  in  money  and  balance  by  new  note.  1.  She 
received  from  Murray  more  than  the  interest  due  on  the 
note.  She  received  .$65  and  some  cents.  The  interest 
could  not  have  amounted  to  more  than  $63.88 ;  and  still 
retains  it,  never  having  offered  to  return  any  part  of  it. 
2.  She  knew  that  the  defendant  had  paid  to  Murray,  her 
agent,  the  money  due  on  the  note,  instead  of  giving  a  new 
note,  two  days  after  it  was  due.  Although  she  knew  of 
such  payment,  she  never  informed  the  defendant,  or  made 
any  objection  to  the  manner  of  its  payment,  or  made  any 
complaint  whatever,  for  nearly  two  months.  .3.  If  the 
plaintiff  intended  to  disaffirm  her  agent's  act,  it  was  her 
duty  at  once  to  give  notice  thereof  to  the  defendant,  and 
return  the  money  received,  (at  least  the  amount  received 
over  and  above  the  interest ;)  without  this  she  must  be 
presumed  to  have  assented  to  and  ratified  the  payment 
actually  made.  (Johnson  v.  Jone%y  4  Barb,  369.  Hanks  v. 
Brakey  49  id.  186.   Bridenbecker  v.  Lowell^  32  id.  10.   1  Pars. 
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an  Cant.  51,  and  eases  cited.  Benedict  v.  Smith,  10  PaigSj 
126,  130.)  4.  If  Bhe  disaffirmed,  it  must  have  been  in  tato. 
{Story  on  Agency^  §  250.  Hanks  v.  Drahe^  supra,  opin.  of 
Ingrahamy  J.,  202.)  (a.)  We  believe  she  was  bound  to  act 
promptly,  and  under  the  circumstances  of  the  case,  the 
court  will  hold  her  to  the  strict  letter  of  the  law ;  and  if 
under  any  circumstances  she  could  have  disaffirmed  the 
acts  of  her  agent  in  receiving  the  payment,  she  could  only 
do  so  by  giving  notice  thereof  promptly,  and  placing  the 
parties  in  statu  quo;  and  that  she  could  not  receive  and 
retain  more  of  the  money  due  than  the  interest,  in  any 
event,  even  if  she  had  been  allowed  to  retain  the  interest, 
which  right  we  deny.  (Story  on  Agency,  §  260.)  5.  The 
only  evidence  in  the  case  that  the  plaintiff  was  at  all  dissat- 
isfied with  her  agent's  action,  or  that  she  intended  to  di&- 
affirm  the  payment,  so  far  as  the  defendant  is  concerned, 
is  that  she  sent  the  witness  Smith,  on  the  30th  of  May, 
1868,  to  see  the  plaintiff,  and  that  he  then  demanded  pay- 
ment of  the  money  from  the  defendant  6.  Such  conduct 
is  entirely  inconsistent  with  fair  dealing  and  justice.  By 
this  means,  if  the  defendant  had  any  remedy  over  against 
Murray,  she  allowed  him  to  escape.  She  let  the  defend- 
ant rest  in  ignorance  of  the  true  state  of  the  case,  and  lose 
any  opportunity  he  might  have  had,  by  vigilance,  of  pur- 
suing Murray,  and  enforcing  any  remedy  he  might  have 
had  against  him.  7.  In  any  event,  we  say  that  this  action 
of  the  plaintiff,  in  connection  with  the  other  admitted 
facts  of  the  agency  of  Murray,  was  such  that  she  permit- 
ted Murray  to  assume  the  apparent  pdisition  of  agent,  and 
the  right  to  receive  payment  of  the  note  for  her  in  the 
manner  he  did ;  so  that  she  is  not  allowed  to  gainsay  his 
right  to  do  so,  to  the  prejudice  of  the  defendant.  (JoAn- 
son  V.  JoneSf  4  Barb,  373.  Bridenbeeher  v.  Lowell,  32  id. 
16,  17.  Dunning  v.  Boberts,  35  id.  467.  Lefler  v.  Field,  50 
id.  411.    Booth  V.  Bieree,  40  id.  117,  118.    Witbeck  v.  Sehuy-^ 
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lefy  44  id.  471.  Caimes  v.  BUecker,  12  John,  300.  Quiver  v. 
A%Kky,  19  Push  300.     ^anJfc*  v.  l>ra*g,  49  Barb.  201.  202.) 

IV.  The  question  whether  Murray  was  authorized  to 
receive  payment  of  the  note,  should  have  been  left  to  the 
jury.  1.  The  admission  that  Murray  was  engaged  in 
transacting  the  plaintiff's  business,  his  relation  to  her,  he 
having  made  the  loan  in  the  first  instance  ;'  the  defendant 
never  having  seen  the  plaintiff,  she  never  having  given 
him  any  notice  that  she  required  payment  of  the  note  ex- 
cept in  the  usual  way ;  her  subsequent  action  after  being 
informed  that  the  note  had  been  paid,  in  money,  to  Mur- 
ray ;  her  receiving  the  interest  and  even  more  than  that 
from  him,  making  no  dissent  for  two  months,  and  retain- 
ing the  money  received  without  returning  it  or  any  part 
thereof;  would  have  justified  the  jury  in  rendering  a 
verdict  for  the  defendant ;  and  if  they  had  so  found,  their 
verdict  would  not  have  been  disturbed.  The  exception  to 
the  direction  by  the  court  of  a  verdict  for  the  plaintiff* 
was  therefore  well  taken.  2.  The  jury  had  a  right  to 
infer  from  the  evidence  that  Murray  was  a  general  agent 
and  authorized  to  receive  payment  of  the  note.  ^'  It  is 
not  necessary,  in  order  to  constitute  a  general  agent,  that 
he  should  have  before  done  an  act  the  same  in  specie  with 
that  in  question.  K  he  has  done  things  of  the  same  gen- 
eral character  and  effect  with  the  assent  of  his  principal, 
that  is  enough."  {Oom.  Bank  of  Lake  Erie  v.  Norton ,  1  HiU, 
504.)  3.  As  before  stated,  there  is  no  evidence  to  show 
that  the  plaintiff  transacted  any  other  business  except  loan- 
ing money  and  investing  it.  It  is  stipulated  that  Murray 
acted  as  her  agent  in  transacting  her  business. 

Y.  The  opinion  of  the  learned  justice  at  special  term, 
mainly  rests  upon  the  ground  that  because  the  note  was 
not  indorsed,  the  maker  had  no  right  to  pay  it  In  our 
first  point  we  have  endeavored  to  show  that  this  position 
is  untenable.  To  the  reasoning  of  the  judge  we  respect- 
fully dissent.    The  plaintiff  had  a  perfect  right  in  connec* 
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tion  with  the  order  presented,  and  Murray's  declarationa, 
to  take  into  consideration  the  facts  that  Murray  had  been 
acting  as  the  plaintiff's  agent  throughout  the  whole  trans- 
tion  ;  that  the  loan  had  been  made  through  him ;  that  he 
was  in  possession  of  the  note  at  the  time  and  place  where 
it  was  made  payable,  and  the  plaintiff  had  never  seen  him, 
the  defendant,  or  given  any  directions  that  she  desired  the 
payment  thereof  to  be  made  in  any  other  way  than  in 
money,  and  that  Murray  was  a  relation  of  the  plaintiff 

B.  Humphrey^  for  the  respondent. 

I.  Payment  of  money  into  Wilkin's  bank  to  take  up 
the  note  was  not  payment  of  the  same.  {Chitty  <m  Bills, 
396.  Forster  v.  ClementSy  2  Camp,  17.  Boger%  v.  Kelly^  Id. 
123.)  In  the  case  of  Bogers  v.  KeUy  the  plaintiff  had 
paid  into  the  bank  <£130,  to  take  up  a  bill  drawn  by  one 
L.  C,  and  indorsed  by  himself.  The  banker's  clerk  by 
mistake  paid  the  money  to  take  up  another  bill,  and  the 
plaintiff  then  brought  his  action  against  the  person  to 
whom  the  bank  had  paid  the  money,  the  bill  being  payable 
at  the  bank.  It  was  held  by  Lord  EUenborough  that  his 
action  was  against  the  banker,  and  not  against  the  receiver 
of  the  money.  {See  also  Smith  v.  Chester^  1  T.  B.  654; 
Chitty  on  Bills,  261;  Allen  v.  Dundas,  3  T.  B.  127;  Mead 
V.  Younffj  4  id.  28 ;  Cheap  v.  Hanley,  cited  3  T.  B.  127.) 
This  last  was  an  action  brought  by  Cheap  against  Hanleyj 
who  had  drawn  in  London  two  bills  of  exchange,  1st  and 
2d  of  the  same  tenor,  payable  to  his/  Cheap's  order,  on 
his  house  in  America,  which  house  paid  one  of  them  on  a 
forged  order,  after  which  the  real  payee  brought  an  action 
on  the  other  bill,  and  recovered.  In  this  case  the  relation 
of  the  parties  was  the  same  as  in  the  present  action. 
1st  The  drawer  had  become  payor.  2d.  The  bank  had 
paid  on  a  forgery.  3d.  The  holder  occupied  the  position 
of  the  present  plaintiff  as  real  payee.  4th.  And  sued  the 
drawer  become  maker  or  payor^  and  recovered.    The 
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plaintiff  drew  against  his  own  funds,  or  payment  would 
not  have  been  made.  The  case  of  Johnson  &  WindUy 
(3  Bing.  N.  0.  225,)  is  also  like  the  present  case.  It  was 
the  case  of  a  promissory  note  made  by  the  defendant, 
stolen  from  the  plaintiff  by  his  clerk,  who  forged  the 
plaintiff's  indorsement  and  obtained  payment^  of  the  de- 
fendant's banker,  and  the  banker  handed  the  note  to  the 
defendant,  the  note  being  payable  to  the  plaintiff's  order. 
The  plaintiff  recovered  in  an  action  of  trover — the  pres- 
ent  action.  We  allege  that  the  defendant  wrongfully 
possessed  himself  of  the  note,  and  claim  the  amount 

n.  Payment  upon  a  forged  order  was  an  unauthorized 
payment,  and  was  no  defense  in  the  action.  {ChiUy  on 
BUbj  391,  and  eases'  cited.  Story  on  Prom.  Notes,  §  383.) 
Where  a  bill  is  transiqissible  only  by  indorsement,  and  not 
indorsed  by  the  proper  party,  no  other  person  can  trans- 
fer the  interest  in  the  bill,  and  consequently  payment  by 
the  drawee,  even  to  a  bona  fide  holder,  will  not  protect 
the  payor.  Again,  before  the  acceptor  of  a  bill  can  pay 
it,  he  must  be  well  satisfied  that  his  supposed  signature, 
and  that  of  the  first  indorser,  is  genuine,  and  the  latter 
made  by  the  proper  person,  and  that  the  person  who  pre- 
sents it  for  payment  is  entitled  to  receive  it 

ni.  A  power  of  attorney  as  broad  as  the  stipulation 
would  be  no  authority  to  receive  the  money  on  the  note. 
Powers  of  attorney  containing  general  words  of  authority, 
are  nevertheless  to  be  construed  in  reference  to  the  ex- 
pressed particular  olgect  Hence  it  is  held  that  a  power  of 
attorney  given  by  an  executrix  to  act  for  her  does  not  author- 
ize the  attorney  to  accept  bills  to  charge  her  in  her  own 
right,  though  for  debts  due  from  her  testator.  ( Chitty  on 
BUlSj  30.)  So  in  another  case,  it  was  decided  that  a  power 
to  demand  and  receive  all  dues,  use  all  means  to  recover 
them,  appoint  attorneys  and  revoke,  Ac,  and  to  do  all 
other  business,  Ac,  did  not  authorize  the  indorsement  of 
bills  for  the  grantor  of  the  power.  (Chitty  on  SiUs^  29. 
Vol.  LX.  13 
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ffay  V.  Qoldsmidtj  2  Smithy  79.     1  Taunt  347.)    A  power 
of  attorn^  to  receive  all  salaries  and  money,  with  the 
principal'e  authority  to  compound    and  discharge^    and 
give  releases,  kCy  does  not  authorize  the  attorney  to  ne- 
gotiate bills,  or  indorse  them  in  his  own  name.     {Murray 
V.  -K  /.  Co.^  5  B.  j*  Aid.  204.)   A  power  of  attorney  giving 
full  power  to  manage  specific  real  estate,  with  general 
words  extending  these  powers  to  all  the  property  of  the 
principal  of  every  description,  an^  in  conclusion,  author- 
ising the  agent  to  do  all  lawful  acts  concerning  the  prin- 
pal's  business,  and  affkirs  of  what  kind  and  nature  soever, 
does  not  authorize  the  agent  to  indorse  bills  of  exchange 
in   the  name  of  the  principal.    A  bill  indorsed  by   an 
agent  having  power  so  to  do,  must  be  indorsed  expressly 
as  agent ;  thus,  A.  B.,  agent  for  E.  F.,  or  E.  P.  per  A.  B. 
(Cfkitty  on  BHUy  28,  228.)     This  is  so  when  he  has  special 
authority. 

IV.  The  note  was  n6t  paid  upon  any  supposed  agency, 
nor  to  one  acting  as  agent;  because,  1st,  the  note  was  not 
indorsed,  and  2d,  it  was  paid  on  a  written  order,  purport- 
ing to  be  signed  by  her  in  person.  Had  Wilkin  relied  on 
the  agency,  he  would  not  have  required  her  written 
order,  and  paid  upon  being  assured  that  the  order  was 
genuine,  nor  have  ordered  it  pasted  to  the  note  for  safety. 
The  order  was  a  forgery,  but  was  conclusive  evidence  that 
"Wilkin  did  not  regard  Murray  as  having  authority  to 
sign  her  name  to  an  order,  because  he  did  not  require  him 
to  sign  as  agent — did  not  require  his  handwriting,  but 
hers — did  not  rely  upon  the  genuineness  of  anything  but 
her  signature.  In  that  he  was  deceived,  but  not  the  more 
for  Murray's  being  or  having  been  her  agent.  His  case 
was  not  different  from  that  of  any  other  person  paying 
upon  a  forged  order.  Had  he  not  exacted  her  handwrit- 
ing, it  might  have  been  supposed  that  he  was  misled  by 
the  agency  ;  that  is,  provided  that  he  had  ever  heard  that 
he^  Murray,  had  been  agent ;  but  now  clearly  he  was  not. 
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Bff  the  Courts  Talcott,  J.  The  plaintiff  held  a  note, 
made  by  the  defendant  and  payable  to  the  order  of  the 
plaintiff,  for  $800  with  interest,  payable  on  the  Ist  day  of 
April,  1867,  at  the  office  of  L.  J.  "Wilkin,  in  Dundee, 
When  the  note  fell  due  the  plaintiff  gave  it  to  her  son-in- 
law,  Murray,  at  whose  house  she  was  stopping,  to  present 
for  payment.  Murray  accordingly  presented  the  note  to 
the  defendant  for  payment,  at  Wilkin's  office,  on  the  1st 
day  of  April,  1867,  and  the  defendant  then  and  there  paid 
the  note  in  full,  in  cash,  and  the  same  was  delivered  up  to 
him  and  canceled.  At  the  time  of  such  payment  the  note 
was  not  indorsed  by  the  plaintiff.  At  the  time  of  the 
presentation  of  the  note,  Murray  also  presented  a  written 
order,  as  follows:  "Mr.  Wilkin:  Please  pay  my  money 
to  Mr.  Murray.     Caroline  Doubleday.'' 

This  order  was  not  in  fact  signed  by  the  plaintiff,  'and 
she  had  no  knowledge  of  it  Murray  pretended  to  the 
plaintiff  that  he  had  received  only  the  interest  due  on  the 
note,  and  was  to  get  a  new  note,  with  an  indorser,  for  the 
$800,  payable  at  the  expiration  of  another  year,  with  inter- 
est. And  he  immediately  absconded  with  the  $800,  and 
has  defrauded  the  plaintiff  of  the  whole  thereof.  The 
plaintiff,  by  this  action,  seeks  to  repudiate  the  payment,  so 
far  as  the  principal  is  concerned,  and  to  recover  the  amount 
thereof  of  the  defendant,  upon  the  ground  that  Murray 
was  not  authorized-  by  her  to  receive  the  payment  of  the 
note  in  cash,  but  only  to  receive  the  interest,  and  to  take 
a  new  note  for  the  principal,  payable  at  the  expiration  of 
another  year.  The  defendant,  however,  had  no  notice,  or 
reason  to  suspect  any  such  limitation  upon  the  authority 
of  Murray,  and  had  never  made  any  agreement  to  renew 
the  note  in  the  manner  indicated  by  the  instructions  of 
the  plaintiff  to  Murray.  The  question  presented  by  the 
case  is,  whether  the  payment,  under  the  circumstances, 
was  a  valid  payment  to  the  plaintiff,  and  discharged  the 
note. 
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The  payment  was  clearly  validy  both  upon  aathority  and 
principle.    It  is  well  settled  that  a  debtor  is  authorized  to 
pay  to  an  agent  any  sum  which  is  due  upon  a  security 
which  has  been  intrusted  to  the  agent,  by  the  holder,  for 
the  purpose  of  collecting  any  part  of  it.    As  where  the 
agent  has  been  authorized  to  receive  the  interest  only,  bat 
receives  the  principal.    In  fact  the  authorities  go  to  the 
extent  of  holding  a  payment  valid,  made  to  an  agent  who 
is  merely  intrusted  with  the  possession  of  the  'security, 
without  the  express  authority  to  receive  or  collect  any  part 
of  it    The  ostensible  authority  attributed  to  a  party  to 
whom  is  intrusted  an  instrument  to  secure  the  payment  o£ 
money,  is  to  receive  payment  according  to  its  terms.    And 
large  amounts  are  constantly  paid  to  parties  in  possession 
of  such  securities,  without  any  other  evidence  of  authority 
than  the  bare  possession  of  the  security. 

The  case  of  Fiffiaww  v.  Walker,  (2  Sandf.  Oh.  325,) 
where  many  of  the  authorities  are  collected,  was  a  strug- 
gle to  have  payments  held  valid,  which  had  been  made  to 
the  supposed  agent  after  the  securities  had  been  with* 
drawn  from  his  hands.  {See  aUo  Hatfield  v.  ReynoldB^  34 
Barb,  612 ;  Paley  an  Agenct/y  part  11,  §  4 ;  Stori/  on  Agency^ 
5  98.) 

The  principal  is,  as  to  third  persons,  not  having  any 
notice  of  a  limitation,  bound  by  the  ostensible  authority 
.  of  the  agent,  and  cannot  avail  himself  of  secret  limita- 
tions upon  the  authority,  and  repudiate  the  agency,  where 
innocent  third  persons  have  in  good  faith  acted  upon  the 
'  ostensible  authority  conferred  by  the  principal. 

The  fact  that  the  note  was  not  indorsed  by  the  payee  is 
of  no  importance.  Such  indorsement  would  have  been 
requisite  to  render  the  note  negotiable,  but  is  not  neces- 
sary to  the  validity  of  a  payment.  A  delivery  of  the 
note  to  the  mf^ker  is  all  that  is  required,  upon  the  pay- 
ment either  to  the  payee  or  his  agent,  and  all  that  is 
usually  done.    The  indorsement  is  no  more  necessary  than 
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a  receipt  JLn  agent  authorized  to  receive  payment  nn* 
doubtedly  might,  within  the  scope  of  his  power,  either 
give  a  receipt  in  the  name  of  the  principal,  or  in  the  case 
of  a  note,  indorse  the  name  of  the  principal  in  such  man- 
ner that  it  should  appear  that  the  indorsement  was  niade 
upon  a  payment,  and  not  for  the  purpose  of  putting  the 
note  in  circulation.  The  note  no  more  required  indorse- 
ment to  make  valid  a  payment  of  its  full  amount  in  cash, 
than  in  case  it  had  been  taken  up  in  the  manner  the  plain- 
tiff claims.  Murray  was  authorized  to  receive  the  pay- 
ment The  cases  in  which  the  validity  of  payments  to 
agents  have  been  upheld  on  the  ground  of  possession,  are 
mostly  cases  of  bonds,  where  there  was  no  apparent  title, 
by  assignment,  indorsement  or  otherwise,  in  the  agent 

In  England,  mortgage  securities  have  been  in  some 
cases  excepted  from  this  principle.  But  even  this  excep- 
tion has  been  repudiated  in  this  country.  (See  WUliarM 
v.  Walker^  and  Hatfield  v.  Reynold*,  supra.) 

It  certainly  would  not  have  been  prudent  for  the  de- 
fendant to  pay  the  note  in  the  manner  proposed  by  the 
directions  of  the  plaintiff  to  Murray,  without  some  further 
evidence  of  authority,  because  the  presumption  from  the 
possession  of  the  security  is  not  of  unlimited  authority, 
but  only  to  receive  payment  according  to  its  terms.  (Story 
on  Agency,  §  98  and  note  4.) 

Here  the  payment  was  in  precise  accordance  with  the 
terms  of  the  securityfland  the  payment  was  authorized  by 
the  &ct  that  the  agent  had  the  possession  of  the  security 
with  the  consent  of  the  owner,  for  the  purpose  of  receiving 
payment,  although  in  a  manner  different  from  that  pro- 
vided for  by  the  contract  The  presentation  by  Murray 
of  the  written  order  purporting  to  be  signed  by  plaintiff, 
could  not  detract  from  the  effect  of  the  plaintiff's  entrust- 
ing him  with  the  possession  of  the  note.  In  fact  the  pos- 
session of  the  note  gave  credit  to  the  order.  It  is  not 
clear  but  that  an  agent  empowered  by  parol  to  collect  a 
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note,  might  properly  write  an  order  for  iffi  payment  to 
himself  in  the  name  of  the  principal,  as  he  might  si^a  a 
receipt  or  indorse  the  note  if  required. 

An  ostensible  authority  to  receive  payment  embraces 
an  ostensible  authority  to  do  all  those  things  necessary  and 
proper  to  be  done  on  the  occasion.  Howevjpr  this  may  be, 
it  is  quite  clear  that  the  presentation  of  the  written  order, 
the  defendant  supposing  it  to  be  genuine,  could  not  have 
the  effect  of  invalidating  a  payment  otherwise  justified. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

The  cause  having  been  tried  before  Justice  Johnson,  he 
did  not  sit,  on  the  appeal. 

[FovRTH  DiPARTMBiTT,  GsiTBBAL  TiBM,  ftt  Bufiflo,  Febmaij  S,    1871. 
Jfifff^  p.  J.,  and  TakfoU,  Justice.] 
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Th6  hiltir  of  axxTthing  is  responsible  for  that  de^jee  of  diligence  which  aU 
prudent  men  ose  in  keeping  their  own  goods  of  the  same  kind.  He  is  nol 
only  liable  for  his  own  personal  default,  but  also  for  ttiat  of  his  senrants, 
and  persons  employed  by  him. 

An  innkeeper,  or  the  servant  of  an  innkeeper,  is  not  presumed  to  possess 
any  peculiar  learning  or  skill  not  accessible  to  other  persons,  which  author- 
izes the  hirer  of  a  horse  to  commit  the  proper^beding,  or  harnessing,  of  the 
horse  to  him.  Without  responsibility  for  his  acts  or  neglects. 

Thus,  where  the  hirer  of  a  horse  sftopped  at  an  inn,  and  ordered  the  horse  to 
be  put  hito  ihe  bam,  and  fed,  and  owing  to  the  neglect  of  the  hostler  to 
put  the  bits  in  the  horse's  mouth,  on  bringing  him  up,  the  horse  was  unman- 
ageable, and  ran- away,  damaging  himself,  the  buggy  and  harness;  Seid  that 
the  hirer  of  the  horse  was  liable  to  the  owner,  for  the  damage  occasioned  by 
the  negligence  of  the  hostler. 

APPEAL  from  a  judgment  in  favor  of  the  defendant, 
rendered  on  a  verdict  at  the  Wayne  circuit     The 
action  was  brought  to  tecover  damages  for  iojuries  to  the 
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plaintiff's  horse,  harness  and  carriage,  by  reason  of  the 
defendant's  negligence. 

E.  O.  Lamphamj  for  the  appellant. 

The  judge,  on  the  trial,  erred  in  the  several  instructions 
excepted  to,  on  the  question  of  the  defendant's  negligence. 
1.  A  bailee  for  hire  is  responsible  for  want  of  ordinary- 
care.  He  is  liable  for  his  own  neglect  and  the  neglect  of 
his  agents  and  servants.  (Story  on  Bailm.  §  400.  Bell  *8 
Cam.  455,  5th  ed.)  The  landlord  and  his  men,  or  em- 
ployees, were  the  servants  of  the  defendant,  and  respons- 
ible to  him.  The  plaintiff  had  no  right  of  action  against 
the  landlord,  during  the  bailment.  {Edwards  on  Bailm. 
321.  7  Dana,  245.  8  John.  432.)  The  defendant  had 
Buch  right,  and  the  right  of  a  guest.  {Edwards,  above  cited. 
7  Ala.  717.  Story  on  Bailm.  §  394.  CoykendaU  v.  Eaton, 
yj  How.  438.)  The  Earned  judge' based  bis  ruling  on 
this  point  on  a  case  cited  from  3  Campbell,  4.  Ko  doubt 
was  entertained  in  that  case  about  the  defendant's  liability, 
and  what  is  said,  in  the  opinion,  about  the  effect  of  a  mistake 
of  a  farrier,  had  the  defendant  employed  one,  is  entirely 
obiter.  {See  aUo  Paley's  Agency,  296 ;  Bush  v.  Steinman,  1  Bos. 
^  Put..  409.)  2.  So  the  instruction  that  the  defendant  was 
under  no  obligation  to  examine  and  see  whether  the  horse 
was  properly  harnessed,  and  was  not  liable,  unless  he 
knew  he  was  not  so  harnessed,  was  erroneous.  To  hold 
he  was  not  bound  to  look,  and  was  not  liable,  unless  he 
knew  the  bits  were  out,  was  to  relieve  the  party  from  all 
liability  for  his  negligence,  and  to  relieve  him  from  all 
care.  Any  owner,  of  ordinary  care,  knowing  the  horse 
was  hitched  up  by  a  person  not  the  regular  hostler,  would 
have  felt  called  on  to  examine  for  himself.  The  question 
whether  it  was  negligence,  under  the  circumstances,  not 
to  look,  was  one  of  fact  for  the  jury,  and  not  of  law  for  the 
court.  3.  The  instruction  that  it  was  not  negligence  in  the 
defendant  to  assume  the  hostler  had  done  his  duty  prop- 
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erh/y  in  connection  with  the  raling  that  he  was  not  bound 
to  examine  to  see  how  the  fact  was,  relieved  the  defend- 
ant from  the  responsihility  for  want  of  care.  If  the  bits 
were  out,  the  defendant  was  not  bound  to  look,  and  of 
conrse,  would  not  have  seen  it.  The  judgment  should  be 
reversed  and  a  new  trial  ordered. 

Wm.  F.  CogtweUj  for  the  respondent 

I.  The  court  did  not  err  in  charging  that  the  defendant 
was  not  liable  for  the  negligence  of  the  person  who  har- 
nessed the  horse  at  Macedon,  whether  he  was  the  regular 
hostler  or  not.  The  person  who  harnessed  the  horse  was 
not  the  defendant's  servant.  Whether  he  was  the  regular 
hostler,  or  a  person  employed  by  him,  he  was  the  servant 
of  the  innkeeper  at  Macedon.  Had  the  accident  been 
caused  by  the  gross  negligence  of  the  hostler  at  Macedon, 
and  defendant  had  been  injured,  the  Macedon  innkeeper 
would  have  been  liable  to  the  defendant  in  damages. 
That  the  hostler  employed  another  man  to  harness  the 
horse,  would  not  have  affected  his  liability.  If  this  be  so, 
then  certainly  the  defendant  would  not  be  liable  to  the 
plaintiff  for  the  negligence  of  this  same  servant  There 
can  be  but  one  responsible  superior  for  the  same  subordi- 
nate at  the  same  time,  and  in  respect  to  the  same  trans- 
action. {Blake  v.  Ferris^  5  N,  T.  56.)  Merely  having  a 
man  harness  your  horse,  in  no  respect  makes  liim  your 
servant,  so  as  to  render  you  liable  for  his  negligence,  any 
more  than  having  a  man  black  your  boots.  If  a  man 
gives  his  horse  to  the  hostler  of  the  inn  where  he  stops, 
to  be  harnessed,  and  through  the  hostler's  carelessness 
the  horse  runs  away  and  injures  the  innkeeper,  would  the 
guest  be  liable  to  him  7  This  is  the  precise  principle  of 
this  case,  and  the  hostler  or  person  acting  for  him  could 
be  acting  as  the  servant  of  the  innkeeper  alone,  or  of  the 
guest  alone,  not  of  both,  while  harnessing  this  horse,  un- 
.  der  the  decision  in  Blake  v.  Ferris,       * 
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The  courts  have  held  that  where  a  eervant  of  a  livery 
stable  keeper  is  hired  to  drive  by  another  man,  he  still  is 
the  servant  of  the  livery  stable  Tceeper,  not  of  the  tempo- 
rary hirer.  See  Latyher  v.  Pointer^  (5  Bam.  &  Cress,  547,) 
where  the  question  is  extensively  discussed.  So  also 
when  a  man  hires  a  hackney  coach.  (Id.)  And  even 
when  he  furnishes  the  coach  and  hires  the  driver  of  the 
livery  stable  keeper.  {Quarman  v.  Burnett^  6  Mees.  & 
Weh.  499.  Start/  an  Agency y  §  453,  a,  J.)  That  a  person 
is  liable  for  any  injury  which  arises  by  the  act  of  another 
person,  in  carrying  into  execution  that  which  that  other 
person  has  contracted  to  do  for  his  benefit,  is  too  large  a 
position.  It  would  produce  consequences  which  would 
shock  the  common  sense  of  all  men.  {Opinion,  of  Baron 
Parke  in  the  case  last  cited.)  See  these  cases  cited,  and 
the  principles  approved  in  Blake  v.  Ferris,  (5  N,  T.  48.) 
If  the  defendant  •was  not  responsible  for  the  hostler's  care- 
lessness, then  he  was  not  personally  negligent  unless  he 
knew  the  bits  were  out  of  the  horse's  mouth  when  he 
started.  And  to  assume  the  hostler  did  his  duty  properly, 
without  himself  examining  the  harness,  was  certainly  no 
violation  of  that  ordinary  care  to  which  a  bailee  for  hire 
is  held.  For  a  man  who  might  know  very  little  about 
harnessing  horses  to  examine  the  work  of  one  who  made 
that  his  business,  every  time  he  wanted  to  drive,  would  be 
more  like  an  absurdity  than  ordinary  care. 

n.  The  judge's  charge  was  quite  &tvorable  to  the  plain- 
tiflF.  The  weight  of  evidence  was  clearly  against  him, 
and  the  exceptions  are  not  well  taken.  A  new  trial  should 
be  denied. 

Bff  the  Courty  Talcot*,  J.  The  facts  in  this  case  to  be 
assumed  on  this  appeal  are,  that  the  defendant  hired  a 
horse,  buggy  and  harness  of  the  plaintiff,  a  livery  stable 
keeper  at  Palmyra,»to  go  to  Macedon.    The  defendant 
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stopped  at  an  in^  in  Macedon.  There  the  defendant 
ordered  that  the  horse  be  pnt  into  the  bam  and  fed.  This 
was  done,  and  for  that  purpose  the  headstall  was  taken 
off.  When  he  ordered  the  horse  for  the  purpose  orretnm- 
ing,  the  person  temporarilj  acting  as  the  hostler  at  the 
inn,  put  the  horse  into  the  buggy,  but  omitted  to  put  the 
bits- in  the  horse's  month.  The  defendant  started  to  drive 
off  without  discovering  that  the  bits  were  not  in  the  horse's 
mouth,  by  reason  of  which,  the  horse  was  unmanageable 
and  ran  away,  damaging  himself  the  buggy  and  harness, 
to  recover  which  damage  to  the  horse  and  buggy,  this 
action  is  brought 

The  court  charged  the  jury,  that  unless  the  defendant 
knew,  when  he  got  into  the*  buggy  and  took  the  horse  in 
his  chaige,  that  the  bits  were  not  in  the  mouth,  there  was 
no  negligence  made  out;  and  that  the  defendant  was  not 
liable  for  the  negligence  on  the  part  of  the  person  who 
harnessed  the  horse.  To  these  instructions,  exceptions 
were  taken. 

Some  other  questions  were  litigated  on  the  trial,  bat 
under  the  charge  the  verdict  might  have  been  based  upon 
the  ground  that  the  defendant  was  not  liable  for  any  neg- 
ligence on  the  part  of  the  hostler,  unless  he  knew  the  bits 
were  out  of  the  mouth.  We  think  this  charge  was 
erroneous. 

The  hirer  of  a  thing  is  responsible  for  that  degree  of 
diligence  which  all  prudent  men  use  in  keeping  their  own 
goods  of  the  same  kind.  {Story  an  Bailm,  §  399.)  The 
hirer  is  not  only  liable  for  his  own  perisonal  default,  but 
also  for  that  of  his  servants  and  persons  employed  by  him. 
{Id.  §  400.) 

The  hostler,  or  person  who  acted  as  such,  at  the  inn, 
was  not  the  servant  of  the  livery  stable  keeper  at  Palmyra, 
but  was  the  servant  of  the  innkeeper,  and  as  between  the 
plaintiff  and  the  defendant,  was  the  servant  of  the  defend- 
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ant.  The  cases  referred  to  upon  the  liability  of  the  hirers 
or  carriages,  or  horses,  for  injuries  to  third  persons,  where 
the  driver  is  furnished  by  the  stable  keeper,  have  no  ap- 
plication to  this  case.  Here,  the  defendant  had  the  sole 
charge  and  control  of  the  equipage,  for  the  time  being, 
and  is  responsible  for  the  acts  of  those  whom  he  chooses 
to  employ  to  take  care  of  it,  whether  they  be  innkeepers 
or  not.  It  is  the  duty  of  the  hirer  of  a  horse  to  supply 
bim  with  suitable  food  during  the  time  of  the  hiring,  and 
any  neglect  on  his  part  will  make  him  responsible  to  the 
owner  for  the  damage  sustained  thereby,     (id.  §  405.) 

Could  the  hirer  excuse  himself  by  showing  that  he  had 
eipployed  some  proper  person  to  feed  the  horse,  but  that 
person  had  neglected  his  duty  ?  This  would  hardly  be 
claimed.  Would  it  make  any  difference  if  the  person  so 
employed  were  an  innkeeper  ?  There  is  no  principle  upon 
which  such  a  distinction  can  be  made. 

The  case  of  a  hirer  of  a  horse  which  falls  sick  during  a 
journey,  without  the  fault  of  the  hirer,  who  employs  the 
services  of  a  professed  farrier,  who  makes  a  mistake  in 
the  treatment,  is  not  analogous.  There,  the  hifer  is  under 
no  obligation  to  cure  the  horse,  but  only  to  do  all  that  a 
prudent  man  can  be  required  to  do,  that  is,  to  employ  a 
farrier  presumed  to  have  the  requisite  knowledge  and 
skill,  which  the  hirer  himself  is  not  supposed  to  pos- 
sess. And  in  this  he  acts  as  the  agent  of  the  owner,  his 
own  fault  or  neglect  or  act  not  having  occasioned  the  ne- 
cessity for  employing  anybody. 

But  an  innkeeper,  or.  tbe  servant  of  an  innkeeper,  is 
not  presudied  to  possess  any  peculiar  learning  or  skill  not 
accessible  to  other  persons,  which  authorizes  the  hirer  of 
a  horse  to  commit  the  proper  feeding,  or  harnessing,  of 

I 

the  horse  to  him,  without  responsibility  for  his  acts  or 
neglects. 
We  think  the  instruction  that  the  defendant  was  not 


k 
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responsible  for  the  neglect  of  the  servant  of  the  inn  was 
erroneous,  and  that  the  judgment  must  be  reversed  and  a 
new  trial  granted ;  costs  to  abide  the  event. 

[FouBTH  DBPABTMEVTy  Obmbbal   Tbbm,  at  BofiUo,  Febmaiy  6,  1871. 
MuUmj  P.  J.,  and  Johmon  and  TakoU^  Justices.] 


-^•♦- 


Benjamin  C.  BauNDAaE  w.  The  Domestic  and  Fobeign 
MissioNABY    Society   of   the   Protestant   Episcopal 

Church  in  the  United  States  of  America,  and  The 

• 

American  Board  of  Commissioners  for  Foreign  Mi^ 
SIGNS,  impleaded  with  Henry  A.  L.  Charles  and  others. 

• 

A  testatrix,  being  seised  and  possessed  of  certain  real  estate,  devised  the  same 
to  her  son,  H.  C,  with  the  following  proviso  or  condition,  viz :  "  This  devise 
18  made  on  the  express  condition  that  the  said  H.  C.  removes  to,  and  resides 
on  said  land,  and  makes  it  his  permanent  home,  which  he  must  do  within 
two  years  after  my  decease.  If  he  ftiils  to  do  so  within  that  time,  I  hereby 
authorize  dhd  empower  my  executors  to  sell  the  said  real  estate  on  such 
terms  as  they  may  deem  proper,  convert  the  same  into  money,  and  pay  over, 
the  avails,  one  half  thereof  to  the  Domestic  and  Foreign  Missionary  Society 
of  the  Protestant  Episcopal  Church  *  *  *  and  the  other  half  of  said 
avails  they  shall  pay  over  to  The  American  Board  of  Commissioners  for 
Foreign  Missions."  At  the  time  of  the  death  of  the  testatrix,  H.  C.  resided 
at  San  Francisco.  In  December,  1866,  he  disposed  of  his  property  in  Cal- 
ifornia, for  the  purpose  of  going  to  reside  on  the  premises  in  question  and 
making  them  his  permanent  home.  Within  two  years  after  the  death  of  the 
testatrix,  viz :  about  the  1st  of  February,  1866,  he,  in  good  faith,  for  the 
purpose  of  making  them  his  permanent  hpme,  went  into  possession  of,  and 
resided  upon  the  premises,  with  his  family,  until  about  the  Ist  of  April,  1866, 
when,  his  wife  becoming  discontented,  he  changed  his  mind  of  continuing  to 
reside  on  the  premises,  and  consented  to,  and  did,  in  the  spring  and  early 
summer  of  1866,  return  with  his  family  to  California,  where  he  had  ever 
since  resided ;  leaving,  however,  a  tenant  in  the  occupation  of  the  premises. 

Hdd  that  when  H.  C.  so  took  possession  of  the  premises  and  commenoed  to 
reside  thereon  in  good  faith,  with  the  botta  Jide  intention  of  making  the  same 
his  permanent  home,  in  full  accordance  with  the  condition  imposed  by  the 
testatrix,  the  title  vested,  absolutely,  in  him ;  and  by  such  act  the  condition 
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was  fiilflUed  and  forever  discharged.  And  that  his  subsequent  remoyal  ftt>zn 
the  premises  did  not  operate  to  defeat  that  title. 
According  to  the  settled  rule  of  equity,  a  mortgagee  cannot,  in  an  action  to 
foreclose  his  mortgage,  call  in  as  parties,  persons  claiming  in  hostility  to 
the  title  of  the  mortgagor,  and  have  the  legal  title  adjudged  in  the  equitable 
action.  The  question  of  legal  title  is  a  question  of  law,  and  to  be  determined 
in  an  action  of  ^ectment^  at  law. 

APPEAL  by  the  defendants  from  a  judgment  of  fore- 
closure entered  upon  the  report  of  a  referee. 

2>.  Bumsejfj  for  the  appellants. 

L  The  language  used  by  the  testatrix^  creating  the 
condition  upon  which  Charles  was  to  have  the  premises 
in  qaestion,  when  used  in  a  will,  as  it  is  here,  clearly 
creates  a  conditional  limitation,  although  the  same  lan- 
guage in  a  deed  would  be  a  mere  naked  condition,  or  a 
condition  subsequent  The  rule  that  a  remainder  limited 
on  a  condition  subsequent  is  void,  is  not  applicable  to  de- 
vises. Although  strict  words  of  condition  are  used,  yet 
if  there  is  a  remainder  over,  they  are  always  construed  as 
creating  not  a  condition,  but  a  conditional  limitation,  and 
when  the  condition  is  performed  or  broken,  as  the  case 
iQay  be,  the  remainderman  has  the  immediate  right  to  the 
estate.  (See  Notes  of  Bevisers,  3  B.  S,  57^^  2d  ed,)  That  this 
is  the  true  rule,  is  fully  sustained  by  the  authorities. 
(4  EerU's  Com.  3d  ed.  127-129,  and  notes  a,  J,  128.  1  Ventrisy 
199.)  In  a  condition  broken  the  estate  is  not  affected  until 
the  heirs  enter,  while  a  conditional  limitation  operates 
directly  on  the  estate  to  terminate  it.  (4  Kent's  Com.  126.) 
The  statute  expressly  provides  that  a  remainder  may  be 
limited  on  a  contingency  which,  in  case  it  should  happen, 
will  operate  to  abridge  or  determine  the  precedent  estate ; 
every  such  remainder  shall  be  held  a  conditional  limitation, 
and  have  the  same  effect  as  such  limitation  would  have  at 
law.  (1  B.  S.  727,  §  27.  Prop'rs  of  Brattle  Sq.  Church  v. 
Orant,  3  Orat/j  142, 152, 153.)  This  rule  was  applied  to  de- 
vises  by  the  common  law,  and  to  conveyances,  by  the  above 
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section  of  the  statute,  and  the  object  of  the  statute  was  to 
defeat  the  old  rule  that,  on  a  condition  broken,  the  heir 
entered  and  held  the  estate  for  himself,  thereby  defeating 
the  remainder.  (2  Black,  Com.  155,  156,  note  6.)  And 
this  rule,  turning  a  condition  into  a  conditional  limitation, 
applies  equally  whether  the  condition  be  precedent  or  sub- 
sequent. {Hunter  v.  Hunter,  17  Barb.  25,  92,  93.  HiU  v. 
Hill,  4  id.  419.    Page  v.  Hayward,  U  Mod,  61.) 

XL  Conditional  limitations  are  never  held  to  be  in  re- 
straint of  alienation  when  they  are  connected  with  a  devise 
over,  but  are  so  held  when  there  is  no  devise  over.  {8ee 
the  three  cases  last  cited;  Bedf.  on  Wills,  part  2,  p.  664,  §  11 ; 
Id.  pp.  667,  668,  §§  17,  18 ;  2  Black.  Com.  155,  156.)  In 
Newkerk  v.  Newkerk,  (2  Caines,  345,)  a  similar  provision  in 
a  devise  was  held  invalid,  not  because  it  was  a  restraint 
upon  alienation,  but  because  there  was  no  devise  over. 
{8ee  p.  355.)  In  this  case,  however,  the  question  was  not 
material,  for  the  devisees  were  also  the  heirs  at  law^  and 
took  in  any  event. 

m.  In  the  will  of  Mrs.  Charles,  containing  the  devise 
in  question,  there  is  a  devise  of  the  remainder  over,  in 
case  of  a  breach  of  the  condition  upon  which  Charles  is  to' 
hold  the  land.  1.  The  direction  of  the  executors  to  sell, 
clearly  manifests  the  intention  of  the  testatrix,  that,  on 
the  failure  of  the  estate  of  H.  A.  L.  Charles  by  the  lim- 
itation imposed  upon  it,  the  land  should  be  converted  into 
personal  estate,  is  not  dependent  on  the  will  of  executors, 
but  may  be  compelled  in  equity  for  the  benefit  of  parties 
interested.  Such  is  the  statute.  (1  B.  8.  734,  §  96.  Fhelps 
v.  Phelps,  28  Barb.  121.)  This  alone  is  a  good  disposition 
of  the  remainder.  2.  But  the  general  residuary  clause 
operates  as  a  limitation  of  the  interest  of  Charles  in  case 
he  fails  to  perform,  and  passes  it  over,  as  effectually  as  if 
there  had  been  an  express  limitation  over  the  specific 
thing;  so  held  in  Hyman  v.  Williams^  (12  Ired.  N.  C.  92; 
dted  12  TJ.  S.  Dig.  196,  §  197.) 
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rV.  Under  the  provisions  of  this  will,  H.  A.  L.  Charles 
was  not  only  required,  within  two  years,  to  remoY©  upon 
and  reside  on  the  devised  land,  but  when  he  is  so  on,  he 
is  to  make  that  his  permanent  home.  If  the  limitation 
attached  to  Charles'  estate  in  the  land  has  any  validity,  it 
is  quite  as  obligatory  upon  him  to  make  it  his  permanent 
home  as  it  is  to  make  it  his  residence  at  all.  This,  it  is 
cTear  he  has  not  done.  He  swears  that  with  exception  of 
the  short  visit  he  made  to  Angelica  in  1866,  he  has  always 
resided  in  California  since  1849,  and  he  still  resides  there. 
To  have  the  land  he  must  comply  with.the  terms  on  which 
it  is  given  to  him,  unless  by  the  act  of  God,  or  the  pro- 
vision of  some  law  forbidding  the  performance,  he  is  pre- 
vented. (4  Eenfs  Gom.  130,  Zd  ed.)  But  in  this  case  the 
title  of  Charles  has  failed  by  his  own  act  in  ceasing  to 
make  the  premises  his  permanent  home.  Permanent  has 
a  clear,  distinct  meaning — "  continuing  without  change  ;*' 
"durable  ;*'  "lasting,**  are  the  definitions  given  of  the  word, 
and  it  must  be  held  the  testatrix  used  the  words  in  these 
senses.  It  does  not  create  a  perpetuity,  for  it  cannot  ex- 
ceed the  term  of  Charles'  natural  life.  If  he  did  not  like 
the  terms  upon  which  he  could  have  the  land,  he  could 
leave  it;  but  if  he  wants  it,  he  must  comply  with  the  pro- 
visions of  the  will.  "  Where  condition  of  a  bequest  re- 
quires donee  to  reside  in  a  particular  house,  all  that  is 
required  is  that  he  reside  there  such  portion  of  his  time 
as  to  maintain  that  as  his  legal  domicil  or  residence  for 
the  time  required  by  the  condition."  {Redfield  on  WillSj 
part  2,  p.  678,  §  33,  and  cases  cited,  3  Bro.  GaseSy  359,  cited 
m  2  Gruise^s  Dig.  36.)  In  the  case  in  3  Oray^  142,  the  con- 
dition was  held  bad,  simply  for  the  reason  that  in  case  of 
a  corporation,  it  tended  to  create  a  perpetuity.  ( Walcott  v. 
Botfieldy  Kay  B.  534.  Wynne  v.  Fletcher,  24  Beavan,  430. 
Dunne  v.  Dunne,  3  Smale  &  Qiff,  22.)  If,  therefore,  this 
limitation  was  a  valid  one,  the  future  estate  in  the  land 
cannot  be  held  void,  on  the  ground  of  the  probability  or 
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improbability  of  the  contingency  on  which  it  is  limited  to 
take  effect  (1  B.  8.  724,  §  26.)  The  only  authority  to 
conflict  with  this  rale  is  the  case  of  Mead  v.  Ballard^ 
(7  WaUacty  290,)  where  it  was  held  that  a  condition  that 
^*  the  Lawrence  Institute  should  be  permanently  located 
on  said  lands,  and  on  failure  of  such  location  being  made 
on  or  before  7th  of  September,  1848,  and  repayment  of 
consideration  money,  land  should  re^rt,"  was  held  to  be 
complied  with  by  selecting  such  location,  without  any 
present  intention  to  change  it,  erecting  buildings  and 

.  starting  the  institute,  although  they  were  never  rebuilt. 
In  this  case  there  was  a  full  consideration  paid  for  the 
land.  There  seems  to  be  a  manifest  distinction  between 
this  case  and  the  one  arising  under  this  will.  In  the  one 
case  it  is  the  actual  fixing,  locating  the  site  of  the  building 
in  good  faith  by  a  certain  time— 4n  act  evidently  involving 
only  a  moment  of  time.  In  the  other,  it  is  clearly  the  in- 
tention of  the  testatrix  that  Charles  shall,  within  two  years, 
remove  to  and  reside  on  the  land,  and  when  so  on  it  he 
shall  make  it  his  permanent  home — a  home  '^  continuing 
without  change,"  "  durable,"  "  lasting."  Any  other  con- 
struction of  the  will  evidently  defeats  the  object  of  the 
testatrix. 
Y.  The  referee  erred  in  finding  as  a  fact  that  the  devisee 

.  Charles  went  upon  the  premises  and  resided  there  for  the 
purpose  of  making  it  his  permanent  home,  and  the  conclu- 
sion of  law  from  such  fact,  that  he  had  complied  with  the 
condition  of  the  devise,  so  as  to  vest  in  him  an  absolute 
title.  The  testatrix  would  be  somewhat  astonished  to 
learn  that  a  pretended  staying  by  Charles  on  this  land,  for 
about  ten  days,  as  found  by  the  referee,  was  making  it  his 
permanent  home  according  to  her  intention.  But  Charles' 
action  was  a  mere  trick.  He  never  in  fact  took  up  his 
actual  residence  on  this  land.  He  came  there  about  the 
Ist  February,  1866.  The  house  was  then  occupied  by 
Bobinson,  who  continued  to  occupy  all  of  it  except  three 
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rooms  up  stairs,  into  which  Charles  put  a  few  things,  some 
of  which  he  bought,  and  most  of  which  he  borrowed ;  was 
off  most  of  the  time,  except  about  ten  days  near  the  1st 
day  of  April,  1866,  when  he  abandoned  the  premises 
entirely,  leaving  them  to  Robinson,  excepting  the  pretense 
of  reserving  three  rooms  for  his  own  use,  into  which  he 
never  afterwards  set  foot,  from  which  all  the  furniture  was 
taken  the  same  spring,  and  Robinson  has  since,  as  he  did 
before,  occupied  the  whole  house.  (See  Ev.  in  case  pp.  BO- 
SS.) See  also  the  evidence  as  to  the  making  of  the  mort- 
gage ;  no  money  paid,  no  interest  paid^  and,  evidently  no 
intention  any  should  be  paid. 

YL  It  is  insisted  that  the  fact  of  Charles  making  this 
mortgage  and  allowing  his  title  to  the  land  to  be  divested 
by  a  sale  under  it,  is  of  itself  a /eb  de  %ey  and  a  termination 
of  his  estate.  He  then  ceases,  by  his  own  act,  to  have  the 
power  to  make  his  permanent  home  on  the  land,  as  re- 
quired by  the  devise  to  him.  If  a  party  is  bound'  to  per- 
form a  condition,  and  disables  himself  from  so  doing,  this 
is  a  breach.     (1  Bacon's  Ah,  416,  title  Condition.) 

VIL  Proof  of  the  judgment  in  the  action  brought  by 
the  executors  of  Mrs.  Charles,  the  testatrix,  against  the 
corporations  who  defend  this  action,  and  others,  for  the 
settlement  of  accounts  of  executors  was  improper  evidence^ 
as  it  could  in  no  event  affect  the  defendant's  rights.  It 
could  only  affect  the  defendants  in  regard  to  the  matters 
in  question  in  that  action ;  these  were  simply  the  settle- 
ment of  executors'  accounts.  The  complaint  was  sworn  to 
April  2,  1866.  A  notice  of  the  object  of  suit,  the  settle- 
ment of  such  accounts  only,  was  served  with  summons. 
Charles  then  claimed  to  have  possession  of  the  land  under 
the  will.  This  bond  and  mortgage  was  not  then  made,  for 
it  is  dated  April  10,  1866,  and  the  prayer  for  judgment  is 
simply  for  a  settlement  of  accounts.  It  asks  for  no  con- 
struction of  the  will,  and  no  determination  of  the  rights 
of  anybody,  except  the  settlement  of  the  accounts.    And 
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the  jadgment  is  only  on  the  accounts,  and  not  one  word  in 
it  as  to  the  rights  of  Charles,  or  any  one  else. 

VUL  Assuming  that  the  failure  of  Charles  to  make  this 
land  his  permanent  home  terminatied  his  title  to  it,  the 
plaintiff  cannot  have  the  judgment  he  asks  for.  If  the 
mortgage  is  of  any  effect,  it  can  give  the  plaintiff  no 
greater  title  than  Charles  had.  The  conditional  limitation 
was  annexed  to  the  estate  as  part  of  the  tenure,  and  would, 
of  course,  affect  the  land  into  whomsoever's  hands  it 
passed.  He  had  hut  a  base  fee.  {Hogeboom  y.  HaUj  24 
Wmd.  146^148.  4  Kenes  Oom.  10,  3d  ed.)  It  follows  that 
when  the  plantiff  took  from  Charles  his  mortgage,  he  did 
so  with  all  the  contingencies  connected  with  the  title  to 
the  land  mortgaged. 

Makes  (t  Stevens^  for  the  respondent. 

I.  The  testatrix,  by  the  terms  of  the  will,  evidently  in- 
tended that  all  the  defendant  Charles  was  to  do  to  acquire 
perfect  title,  was  to  be  done  within  two  years  after  her 
decease.  He  must  reside  on  and  make  it  his  permanent 
home  within  two  years,  and  if  he  does  this,  title  vests  in 
him ;  and  if  this  is  not  done,  then  the  executors  are  em- 
powered to  sell;  showing  that  the  intention  of  the  testa- 
trix was,  that  at  the  end  of  two  years  that  question,  as  to 
whether  the  executors-  were  to  exercise  the  power,  was  to 
be  known  and  determined ;  and  not  to  leave  the  exercise 
of  that  power  open  and  uncertain  for  the  executors  during 
the  natural  life  of  Charles.  The  testatrix  could  not  have 
contemplated  a  continuous  permanent  home  during  his 
life,  nor  for  all  time,  or  she  would  have  so  expressed  it 
The  use  of  the  word  ''  permanent"  cannot  control  the  lim- 
itation expressed  as  to  time.  The  removal  with  his  family 
to,  and  residence  upon,  the  lands,  made  it  his  home,  and 
that,  too,  a  permanent  one,  until  it  was  changed ;  which 
was  not  done  within  the  time  limited.  He  had  the  whole 
of  two  years  to  determine  whether  he  would  perform  the 
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condition,  or  not,  except  what  portion  of  time  it  required 
to  complete  that  determination  in  good  faith,  to  sell  his 
property  in  California,  quit  his  business  there  and  remove 
to  and  reside  on  the  lands.  (Mead  v.  Ballard,  7  Wallace^ 
290.)  It  would  seem,  also,  that  the  fact  whether  Charles 
performed  the  condition,  was  to  be  determined  by  the  ex- 
ecutors within  that  time,  and  they  having  so  determined, 
is  strong  evidence  of  the  performance,  if  not  conclusive. 

n.  If  the  words  "  permanent  home  "  are  to  be  construed 
to  mean  a  continuous  residence  on  the  land,  after  the  two 

« 

years,  so  as  to  defeat  the  title  by  a  removal  after  that 
time,  it  would  be  a  condition  which  would  be  void,  as 
being  repugnant  to  the  nature  of  the  estate  devised. 
(1  Jarmin  on  WillSj  808.  Boosevelt  v.  ThurmaUj  1  John,  Ok, 
220.     McDonald  v.  Walgrove,  1  Sandf.  Ch.  274.) 

III.  The  condition  imposed  upon  Mr.  Charles  by  the 
will,  if  susceptible  of  that  construction,  would  be  in  re- 
straint of  alienation,  and  therefore  void.  {Newherh  v. 
Newkerky  2  Gaines,  345.  Martin  v.  BaUou,  13  Barb.  133.) 
See  Bedfield  on  Wills,  665,  §  13,  where  it  is  said  that  if 
a  devise  is  made  on  a  condition,  to  be  cultivated  in  a  par- 
ticular mode,  the  condition  is  void.  The  American  cases 
have  commonly  held  strictly  to  the  early  doctrine  of  the 
English  courts  of  law,  that  when  the  devise  is  in  force, 
any  restraint  upon  use  or  alienation  is  void  for  repug- 
nancy.    (Id.  680,  §  37.) 

rV.  Although  it  is  not  very  important  in  this  case,  if 
our  construction  claimed  is  correct,  whether  it  is  a  condi- 
tion precedent  or  subeiequent,  or  a  conditional  limitation, 
yet  it  is  claimed  that  this  is  a  condition  subsequent,  during 
the  two  years^  with  title  absolute  after  that  time,  and  not 
a  base  fee.  The  executors  were  right  in  giving  Charles 
the  rents  from  the  time  of  the  decease  of  the  testatrix.  A 
condition  subsequent  is  defined  to  be^^a  condition  an- 
nexed to  an  estate  already  vested,  by  the  performance  of 
which  such  estate  is  kept  and  continued,  and  by  the  faiU 


212  CASES  IN  THE  SUPREME  COURT. 

Bnindage  9.  Domestic  and  Foreign  Missionary  Society. 

ure  and  non-performance  of  which  it  is  defeated."  The 
words,  "I  give  and  devise,"  Ac,  vested  the  estate  from  the 
decease.  "No  one  has  entered  on  account  of  an  alleged 
breach  of  the  condition,  which  is  necessary,  if  it  is  a  con- 
dition subsequent.  In  Martin  v.  Ballou,  (13  Barb.  133,) 
a  devise  of  lands  to  a  town  for  a  school-house,  "provided 
it  be  built  within  one  hundred  rods  of  the  place  where  the 
meeting-house  stands,"  was  held  to  be  void  as  a  condition 
subsequent    (4  Kent's  Co7n.  126.    Mead  v.  Ballard,  supra,) 

V.  The  defending  corporations  are  not  in  a  situation  to 
object  to  either  the  foreclosure  or  payment  of  the  mort- 
gage. If  their  claim  is  valid,  then  their  right  is  prior  to 
that  of  the  plaintiff,  and  not  affected  by  a  foreclosure.  If 
not  valid,  then  they  are  not  in  a  situation  to  object  to  the  act 
of  Charles  in  executing  a  mortgage  upon  his  own  property, 
the  consideration  of  which  they  cannot  question.  Their 
remedy  is  by  ejectment  against  Mr.  Charles  or  his  tenants 
in  possession,  or  in  equity  to  compel  the  executors  to  exe- 
cute the  power  if  they  are  not  already  discharged. 

VL  These  defending  corporations,  as  well  as  the  execu- 
tors and  Mr.  Charles,  are  concluded  by  the  judgment  en- 
tered in  1868.  The  plaintiff  is  in  privity  with  Charles. 
K  an  action  should  now  be  brought  against  him  in  eject- 
ment, or  against  the  executors  to  compel  the  execution  of 
the  power,  it  is  claimed  that  all  would  be  concluded  by 
that  judgment  "  The  general  rule  on  that  subject  is  well 
known  to  be  that  a  former  judgment  of  the  same  court, 
or  of  a  court  of  concurrent  jurisdiction,  directly  upon  the 
point  in  issue,  as  a  plea  in  bar  or  as  evidence,  is  conclu- 
sive between  the  same  parties,  or  others  claiming  under 
them  upon  the  same  matter  directly  4n  question,  in  a  sub- 
sequent action  or  proceeding.'*  {Harris  v.  Harris^  36  Barb. 
94.)  "Such  judgment  or  adjudication  is  final  and  conclus- 
sive,  not  only  as  to  the  matter  determined,  but  as  to  every 
other  matter  which  the  parties  might  have  litigated,  and 
have  been  decided  as  incident  to  or  essentially  connected 
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with  the  subject  matter  of  the  litigation,  and  every  mat- 
ter coming  within  the  legitimate  purview  of  the  original 
action,  both  in  respect  to  matters  of  claim  and  of  defense." 
(/d.)  It  is  therefore  claimed  that  the  judgment  appealed 
from  should  be  a£Srmed,  with  costs. 

By  the  Courtj  Talcott,  J.  This  is  an  action  to  foreclose 
a  mortgage  upon  a  farm  in  Angelica,  Allegany  county, 
executed  by  Henry  A.  L.  Charles,  to  the  plaintiff,  on  the 
10th  day  of  April,  1866,  to  secure  the  payment  of  the 
sum  of  91000,  with  interest.  The  question  presented  is 
as  to  the  title  of  the  mortgagor,  at  the  time  of  the  execu- 
tion of  the  mortgage. 

.  The  appellants  claim  in  hostility  to  the  title  of  Charles, 
and  according  to  the  settled  rule  of  equity,  a  mortgagee 
cannot^  in  an  action  to  foreclose  his  mortgage,  call  in  to 
the  suit  parties  claiming  in  hostility  to  the  title  of  the 
mortgagor,  and  have  the  legal  title  adjudged  in  the  equi- 
table action.  The  question  of  legal  title  is  a  question  of 
law,  and  to  be  determined  in  an  action  of  ejectment,  at 
law.  In  this  case,  however,  the  objection  is  not  raised  by 
the  defendants.  Both  parties  seem  to  treat  this  as  an 
action  to  determine  the  legal  title,  and  desire  the  court  to 
decide  that  question.  Under  these  circumstances  we  will 
proceed  to  examine  that  question. 

Hannah  E.  Charles,  the  mother  of  Henry  A.  L.  Charles, 
the  mortgagor,  owned  the  premises  in  question  in  her 
lifetime,  and  died  on  the  16th  day  of  February,  1864, 
leaving  her  last  will  and.  testament,  whereby  she  devised 
the  premises  in  question  to  the  said  Henry  A.  L.  Charles, 
with  the  following  proviso  or  condition,  viz  :  "  This  de- 
vise is  made  on  the  express  condition  that  the  said  Henry 
A.  L.  Charles  removes  to  and  resides  on  said  land,  and 
makes  it  his  permanent  home,  which  he  must  do  within 
two  years  after  my  decease.  If  he  fails  to  do  so  within 
that  time,  I  hereby  authorize  and  empower  my  executors 
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to  sell  the  said  real  estate,  on  such  terms  as  they  may 
deem  proper,  convert  the  same  into  money,  and  pay  over 
the  avails,  one  half  thereof  to  the  Domestic  and  Foreign 
Missionary  Society  of  the  Protestant  Episcopal  Church  in 
the  United  States  of  America,  incorporated  by  the  State 
of  New  York  in  the  year  1846,  and  the  other  half  o.f  said 
avails  they  shall  pay  over  to  the  American  Board  of  Com- 
missioners for  Foreign  Missions." 

By  the  will,  the  testatrix  appointed  the  defendants  Will- 
iam Willson  and  John  G.  Collins  the  executors  thereof. 
The  appellants  put  in  an  answer  claiming  that  the  devisee 
Charles  had  never  complied  with  the  condition  of  the  de- 
vise, and  that  the  title  never  vested  in  him.  The  action 
was  referred  to  a  referee,  who,  upon  the  testimony,  found 
and  reported  as  matter  of  fact,  that  at  the  time  of  the 
death  of  the  testatrix  the  said  Henry  A.  L.  Charles  re- 
sided at  San  Francisco,  and  that  in  December  1865  he 
disposed  of  his  property  in  California,  for  the  purpose  of 
going  to  reside  on  the  premises  in  question,  and  making 
them  his  permanent  home;  and  that  within  two  years 
after  the  death  of  the  testatrix,  to  wit,  about  the  Ist  day 
of  February,  1866,  the  said  Charles,  in  good  faith,  for  the 
purpose  of  making  them  his  permanent  home,  went  into 
possession  of  and  resided  upon  the  premises,  with  his 
family,  consisting  of  his  wife  and  three  children,  and  that 
the  said  premises  continued  to  be  his  place  of  residence  until 
about  April  1st,  1866,  when  he  left  them,  and  has  not  since 
returned.  That  his  wife  becoming  discontented,  and  de- 
sirous of  returning  to  Californi|i,  he  changed  his  mind  of 
continuing  to  reside  on  the  premises  in  question,  and  con- 
sented to,  and  did,  in  the  spring  or  e^rly  summer  of  1866, 
return  with  his  family  to  California,  where  he  has  ever 
since  resided ;  but  that  the  premises  have  been  occupied 
under  him  ever  since  he  went  into  possession. 

The  referee  finds,  as  a  conclusion  of  law,  from  these 
facts,  that  when  Charles  so  took  possession  of  the  prem- 
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ises  and  resided  thereon  in  good  faith,  with  intent  and  for 
the  purpose  of  making  the  same  his  permanent  home,  he- 
fulfilled  the  condition  of  the  devise,  and  the  title  abso- 
lutely vested  in  him;  and  that  his  subsequent  removal 
did  not  operate  to  defeat  that  title. 

We  think  the  referee  was  correct  in  this  conclusion  of 
law.  It  is  manifest  that  the  testatrix  intended  to  devise 
an  estate  in  fee,  subject  to  the  performance  of  the  condi- 
tion. That  condition  was,  by  its  very  terms,  a  condition 
which  could  be  performed,  and  was  to  be  performed, 
within  two  years  from  the  decease  of  the  testatrix.  To 
hold  that  the  title  was  defeated  by  the  subsequent  aban- 
donment of  the  premises  as  a  place  of  residence,  would  be 
to  treat  the  condition  as  one  that  could  not  be  performed 
within  two  years,  and  on  such  construction  it  could  not 
be  fulfilled  until  the  death  of  the  devisee.  Such  a  con- 
struction would,  we  think,  be  contrary  to  the  intent  of  the 
testatrix,  as  evinced  by  the  language  which  she  has  used. 
Conditions,  especially  in  restraint  of  alienation,  are  not  to 
be  extended  by  construction. 

The  case  of  Mead  v.  Ballard  (7  Wall  V.  S,  290)  seems 
quite  analogous  to  the  case  at  bar.  The  title,  w0  think, 
vested  absolutely  in  the  devisee  when  he  commenced  to 
reside  on  the  premises  with  the  bona  fide  intention  of 
making  the  same  his  permanent  home,  in  full  accordance 
with  the  condition  imposed  by  the  testatrix,  and  by  such 
act  the  condition  was  fulfilled  and  forever  discharged. 

The  appellants,  in  their  points,  raise  some  question 
about  the  consideration  of  the  mortgage.  No  such  de- 
fense is  set  up  in  their  answer,  and  if  it  were,  it  would 
present  a  question  in  which  the  appellants  have  no  man- 
ner of  interest.  They  do  not  claim  under  the  mortgagor, 
but  in  hostility  to  his  title. 

The  judgment  should  be  afiSrmed,  with  costs. 

[FoiTBTH  Depabtmbkt,  Gbneral  Tbbm,  at  Syracose,  May  1, 1871.  IfM^tfi, 
P.  J.,  and  Johnton  and  Taleottj  Jostices.] 
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The  proYlBion  of  the  Code  allowing  a  defendant  to  set  forth  as  many  defenses 
and  counter-claims  as  he  may  ha^e,  whether  they  be  such  as  were  formerly 
denominated  legal  or  eqaitable,  or  both,  seems  to  ha^e  been  construed  to 
embrace  equitable  causes  of  action  affecting  the  equitable  right  of  the  plain- 
tiff to  enforce  his  legal  cause  of  action ;  and  probably  such  was  the  intention 
of  the  proTision.    Fer  Talcott,  J. 

In  this  enlarged  sense,  an  equitable  defense  or  counter-claim  to  a  legal  cause 
of  action  can  mean  nothing  less  than  such  a  state  of  facts  and  parties  as  would 
induce  a  court  of  equity,  in  the  exercise  of  its  general  jurisdiction,  to  inter- 
fere and  restrain  the  prosecution  of  the  action  at  law. 

To  constitute  a  defense  to  an  action  of  ejectment  on  the  ground  that  the  lan- 
guage and  legal  effect  of  a  deed  differs  essentially  from  the  intent  of  the 
parties,  a  case  must  be  presented  which  would  induce  a  court  of  equity  to 
interpose  and  reform  the  defectiye  instrument;  not  that  it  is  absolutely 
necessary,  in  such  a  case,  that  a  judgment  reforming  the  instrument  should 
be  pronounced,  if  the  defendant  is  content  to  waive,  or  does  not  demand, 
such  fhll  relief.  For  the  judgment  that  he  recoyers  in  the  action  is  giving 
him  the  full  effect,  so  far  as  the  title  to  the  premises  in  controversy  is  con- 
cerned, of  a  reformation  of  the  deed. 

But  the  court,  before  rendering  such  a  judgment,  should  have  before  it  the 
same  fkcts  and  parties  as  would  enable  it  to  pronounce  a  decree  for  reform- 
ation. 

Where  a  deed  was  executed  in  1846,  more  than  twenty  years  before  the  com- 
mencement of  an  action  of  ejectment  against  the  grantor,  and  in  that  action 
the  defendant,  for  the  first  time,  in  any  action  or  judicial  proceeding,  asserted 
an  equitable  didm  to  have  such  deed  reformed,  and  its  legal  effect  varied, 
on  the  ground  of  mistake ;  it  was  heid  that  such  claim  was  barred  by  the 
statute  of  limitations. 

The  right  to  demand  relief,  in  such  a  case,  is  barred  by  tlie  statute  at  the  ex- 
piration of  ten  years  from  the  time  when  tlie  cause  of  action  accrued ;  and 
the  legislature,  by  permitting  equitable  defenses  and  counter-claims  to  be 
set  up  in  defense  to  actions  at  law,  did  not  intend  to  abrogate  the  statute  of 
limitations,  as  to  such  cases. 

It  seenu  the  same  policy  which  prohibits  the  commencement  of  an  action  upon 
such  a  claim  after  the  time  specified  in  the  statute,  is  equally  applicable  to 
the  use  of  it  as  a  defense,  afterwards. 

A  court  of  equity  only  gives  relief  in  cases  where  all  the  parties  whose  rights 
are  to  be  affected,  or  who  have  a  direct  interest  in  the  question  to  be  deter- 
mined, are  before  it. 

In  an  action  of  ejectment,  where  the  defendant  sets  up  as  an  equitable  defense 
a  mistake  in  a  deed  executed  by  him,  under  which  the  plaintiff  claims,  a 
court  of  equity  would  not  attempt  to  make  a  decree  altering  the  legal  effect 
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of  snch  deed,  unless  the  other  parties  to  that  oonyeyance,  as  well  as  subse- 
quent purchasers  for  value,  who  have  conveyed  with  warranty,  were  before  it. 

When  a  defendant  sets  up  and  seeks  an  abjudication  in  his  fovor,  upon  an 
equitable  defense  or  counter-claim,  he  is  pro  hoe  vieej  in  a  court  of  equity, 
and  must  rely  upon  its  principles,  to  maintain  his  claims, 

A  grantor  in  a  deed  may  hold  adversely  to  his  grantee. 

ACTION  of  ejectment.  On  the  20th  day  of  November, 
1846,  the  defendant  John  W.  Benton,  and  Lewis  J. 
Benton,  his  brother,  who  were  heirs  at  law  of  Roger  Ben- 
ton, the  former  owner  of  a  certain  farm  situate  in  the  town 
of  Arcadia,  in  the  county  of  Wayne,  entered  into  a  mu- 
tual partition  and  division  of  said  farm,  between  them, 
Lewis  J.  taking  what  was  termed  the  mill  property,  and 
the  defendant,  John  W.,  taking  that  portion  of  the  prem- 
ises called  the  farm.  The  division  line  being  a  line  run 
and  surveyed  out  under  their  direction,  and  fixed  by  mon- 
uments, on  the  22d  of  October,  1846.  The  defendant, 
John  W,  Benton,  conveyed  to  his  brother,  Lewis  J,,  by 
deed  in  writing  duly  acknowledged,  his  interest  in  the 
lands  mentioned  and  described  in  the  first  count  in  the 
plaintiff's  complaint,  together  with  other  lands  and  prem- 
ises. The  said  Lewis  J.,  on  the  same  day,  by  a  deed  in 
writing  duly  acknowledged,  conveyed  to  the  defendant  all 
his  interest  in  the  remainder  of  said  farm,  which  said 
premises  are  bounded  upon  the  one  side  by  the  division 
line  so  surveyed  as  aforesaid.  Thereafter,  and  on  the  1st 
day  of  November,  1847,  Lewis  J.  Benton,  by  a  deed  in 
writing  duly  acknowledged,  conveyed  the  premises  men- 
tioned and  described  in  the  first  count  in  the  plaintiff's 
complaint,  together  with  other  lands,  to  one  Austin  R. 
Howlanfl.  On  the  13th  day  of  April,  1850,  the  said  How- 
land  conveyed  the  same  lands  and  premises  to  one  Abel 
T.  Blackmar.  On  the  10th  day  of  March,  1861,  said 
Blackmar  and  his  wife,  by  deed  in  writing  duly  acknowl- 
edged, conveyed  the  same  lands  and  premises  to  this 
plaintiff.     The  descriptions  given  of  said  premises  in  the 
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deeds  from  the  defendant  to  Lewis  J.  Benton,  and  from 
the  latter  to  the  defendant,  are  the  same  as  the  field  notes 
of  the  surveyor  who  surveyed  and  run  out  said  division 
line.  The  defendant  has  remained  in  possession  of  that 
portion  of  the  premises  conveyed  by  him  to  Lewis  J. 
Benton,  which"  are  upon  the  boundary  of  the  mill-pond 
next  his  lands,  and  described  in  the  first  count  in  the 
plaintiff's  complaint,  until  the  present  time.  The  plain- 
tiff did  not  seek  to  recover,  in  this  action,  upon  the  second 
and  third  .counts  contained  in  the  complaint  The  action 
was  commenced  on  the  29th  of  June,  1869. 

The  defendant,  by  his  answer,  claims  to  hold  the  prem- 
ises described  in  the  complaint,  adversely  to  the  plaintiff 
And,  also,  sets  up  the  equitable  defense  of  a  mistake  in 
the  original  survey  of  said  division  or  partition  line,  from 
which  survey  the  defendant  took  the  description  for  his 
deed. 

On  the  trial,  at  the  Wayne  circuit,  in  April  1860,  when 
the  plaintiff  rested,  the  defendant  proposed  and  offered  to 
prove  the  several  defenses  set  up  in  the  answer,  '(he 
counsel  for  the  plaintiff  moved  for  judgment,  and  that  the 
defense  offered  be  excluded,  upon  the  ground  that  it  ap- 
peared by  the  opening  by  the  defendant's  counsel  that 
there  was  no  defense,  and  that  the  whole  theory  of  this 
defense  failed : 

1st.  That  the  defendant,  being  the  original  grantor, 
could  not  hold  adversely,  as  against  his  own  deed. 

2d.  That  as  against  the  plaintiff,  who  w^as  a  bona  fide 
purchaser,  for  a  valuable  consideratiouj  without  notice, 
the  equitable  defense  of  a  mistake  made  by  the  defendant 
in  his  deed,  was  not  available,  even  admitting  it  as  once 
existing  between  the  defendant  and  his  brother,  as  his  im- 
mediate grantee,  and  that  the  proper  parties  were  not 
before  the  court  to  determine  that  question. 

The  court  held  that  there  was  no  defense  of  adverse 
possession;  but  that  the  defendant  might  give  evidence 


BUFFALO— JUNE,  1871.  219 


Cramer  v,  Benton. 


■ 

of  the  equitable  defense  set  up  in  his  answer,  and  there- 
upon denied  the  motion.  To  which  ruling  and  decision, 
allowing  the  defendant  to  give  evidence  of  said  equitable 
defense,  as  against  the  plaintifi*,  the  plaintiff's  counsel 
excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  defendant; 
and  the  court  ordered  the  exceptions  to  be  heard,  in  the 
first  instance,  at  the  general  term. 

E.  O.  Lapham,  for  the  plaintiff. 

I.  The  learned  justice  erred  in  holding  that  the  defend- 
ant might  prove  his  defense  of  a  mistake  in  the  deed  exe- 
cuted by  him,  for.  the  reason  stated  in  the  objection  made 
to  such  defense.  The  case  is  not  open  to  such  defense 
against  the  plaintiff,  who  is  a  purchaser  for  value.  The 
defendant  knew  of  the  alleged  mistake  long  before  the 
plaintiff  made  his  purchase,  and  ought  not,  upon  settled 
principles,  to  be  allowed  to  set  it  up  against  the  plaintiff. 
The  act  of  leaving  this  mistake  uncorrected  until  after  the 
plaintiff  purchased,  is  the  same,  in  effect,  as  though  the 
defendant,  with  full  knowledge  of  the  mistake,  had  united 
in  the  deed  to  the  plaintiff.  The  plaintiff  has  purchased 
and  paid  for  the  land  described  in  the  defendant's  deed, 
and  the  defendant  cannot  be  permitted  to  reduce  the 
quantity  of  land,  or  to  take  away  from  the  plaintiff  a  por- 
tion of  what  he  has  purchased,  and  for  which  he  has 
paid;  and  that,  too,  without  refunding,  or  offering  to  re- 
fund, the  purchase  price.  It  was  the  defendant's  duty, 
on  discovering  the  mistake,  to  act  promptly,  and  have  it 
corrected.  He  could  not  lie  by  and  allow  the  land  to  be 
conveyed  to  innocent  purchasers,  and  then  assert  the  mis- 
take, to  their  prejudice.  To  allow  the  defendant  to  show 
the  mistake  here,  is  to  set  it  up  collaterally,  and  without 
the  proper  parties  before  the  court.  This  cannot  be  done. 
{Pattuon  V.  Hully  9  GoweUy  747.)  The  principle  is,  that 
**  he  who  is  silent  when  conscience  requires  him  to  speak, 
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shall  be  debarred  from  speaking  when  conscience  requires 
him  to  be  silent."  (44  Barb.  228.)  As  against  a  bona  fide 
purchaser,  a  court  of  equity  will  not  interfere  on  the  ground 
of  accident,  {Story' %  Equity^  §  108 ;)  or  on  the  ground  of 
mistake,  {Id.  165 ;)  or  on  the  ground  of  fraud  as  to  cred- 
itors. {Id.  381,  409,  434,  436,  631.  Sugdm  on  Vend,  and 
Purch.  119,  479,  Ist  Am.  ed.)  If  it  shall  bo  claimed  that 
the  possession  of  the  defendant  constituted  any  notice  to 
the  plaintiff,  to  defeat  his  right  as  a  purchaser,  we  answer, 
1st.  The  couit  decided  that  his  possession  was  not  adverse, 
and  such  is  the  rule  of  law.  2d.  When  the  plaintiff  called 
on  him,  he  did  not  dispute  the  title,  but  said  he  should 
fence  it  up ;  that  he  knew  of  the  difficulty,  and  had,  in  his 
deeds,  avoided  it.  This  the  defendant  did  not  deny. 
3d.  A  possession  contrary  to  the  description  in  a  deep 
must  be  adverse,  so  as  to  bar  an  ejectment,  to  authorize 
parol  evidence  of  the  intention  of  the  parties.  {Emerick  v. 
Kohler,  29  Barb.  165.  Glark  v.  Baird,  5  Selden,  183,  304. 
Eubbell  V.  McOuObch,  47  Barb.  287.) 

II.  The  court  erred  in  admitting  the  evidence  of  the^de- 
fendant  and  his  brother,  to  prove  by  parol,  the  mistake ; 
and  the  exceptions  to  the  ruling  were  well  taken.  The 
rule  of  evidence  on  this  subject  has  been  held  differently 
at  different  periods,  in  this  State,  and  also  in  other  States 
and  in  England.  {TruscoU  v.  Davis^  4  Barb.  495.  1  Phil. 
Ev.  119  and  riote  58,  last  ed.  1  Oreenl.  Ev.  §§  383,  385.) 
As  against  a  purchaser  for  value,  it  is  submitted  a  grantor 
cannot  be  allowed  to  give  evidence  to  impeach  his  deed. 
It  was  held  that  parol  evidence  of  this  character  was  not 
admissible,  as  early  as  Jackson  ex  dem.  Putnam  v.  'Bowen, 
(1  Gaines,  358.) 

III.  The  court  erred  in  refusing  to  direct  a  verdict  for 
the  plaintiff.  Taking  the  case  of  the  defendant,  as  it  is 
proven,  he  failed  to  establish  a  defense  to  this  action,  for 
the  reason  that  it  proves  itself  to  be  untrue.  1.  It  is 
claimed  by  the  defense,  that  all  the  courses  and  distances 
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in  the  deed  are  correct,  except  the  one  course  and  dis- 
tance of  two  chains  and  nine  links,  which  should  be  left 
out;  that  when  that  is  left  out,  the  line  wrll  run  around  the 
bank  of  the  pond  at  high  water  mark,  according  to  the 
courses  and  distances  given  in  the  deed,  and  will  exclude 
the  land  claimed  by  the  plaintiff.  2.  Now  the  defendant 
testifies  that  "  We  never  intended  to  alter  the  other  lines. 
He  (meaning  Mr.  Gillespie,  the  surveyor,)  had  no  direc- 
tions to  alter  the  other  lines,  so  that  all  the  other  courses 
and  distances  must  be  strictly  followed  out."  Lewis  Peck, 
a  witness  sworn  on  the  part  of  the  defendant,  and  who 
surveyed  these  premises  for  the  defendant,  testifies,  that 
in  running  the  second  course  and  distance,  from  the  be* 
ginning  point,  he  run  north  eighty-six  and  three-quarters 
degrees,  west  five  chains  and  twelve  links.  That  course 
and  distance,  as  given  in  the  field  notes,  and  in  the  deeds, 
is  north,  eighty-eight  degrees  west,  five  chains  and  twelve 
links.  The  witness.  Peck,  testifies  that  had  he  run  north, 
eighty-eight  degrees  west,  five  chains  and  twelve  links, 
be  could  not  have  got  around  the  pond  at  all.  So  that 
it  will  be  seen  at  once,  when  the  course  and  distance 
of  two  chains  and  nine  links  is  left  out,  and  they  under;> 
take  to  run  around  the  pond  by  tbe  remaining  courses 
and  distances,  they  cannot  get  around  the  pond  without 
varying  some  of  the  other  courses  and  distances,  which 
they  are  not  warranted  in  doing.  We  therefore  say  that 
the  theory  of  the  defense  is  inconsistent  with  the  proof, 
and  must  fail ;  and  that  the  court  erred  in  not  directing 
a  verdict  in  fiivor  of  the  plaintiff,  under  his  request 

rV.  The  court  erred  in  submitting  to  the  jury  the  ques- 
tion as  to  whether  there  was  an  actual  and  practical 
line  of  partition  between  the  defendant  and  his  brother 
Lewis  J.,  which  differs  from  the  description  given  in  the 
plaintiff's  deed.  The  verdict  should  be  set  aside,  and  a 
new  trial  granted. 
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S.  K,  Williama,  for  the  defendant. 

I.  The  twenty  years  and  more,  actual  occupancy  by  the 
defendant  of  the  premises  in  question,  under  an  actual 
partition  and  claim  of  title,  is  a  defense  on  the  ground 
of  adverse  possession,  under  the  statute  of  limitations. 
{Oodej  §  78.  Jackson  v.  Lanffj  7  Wend.  170.  Poor  v.  Sor- 
ton,  15  Barb.  485.  Hoyt  v.  Garter,  16  id.  212.  Clark  v. 
Baird,  5  Seld.  183.) 

n.  The  deed  to  the  plaintiff,  as  against  the  defendant, 
is  void  under  the  statute  against  champerty,  as  to  the  land 
he  held  when  the  deed  was  given.  (3  B.  S.  972,  §  6,  5th  ed. 
21  Wend,  99,  100.  9  id,  516.  Jackson  v.  Bemont,  9  John. 
55.  Jackson  v.  Oltz,  8  Wend.  440.)  Every  deed  of  lands 
is  absolutely  void,  if  the  lands  are  in  possession  of  a  person 
claiming  adverse  title.  (3  B.  S.  30,  §  167,  5th  ed.  2  id.  739, 
§  147,  2d  ed.     Cole  v.  Ervine,  6  Hill,  634.) 

III.  The  manifest  mistake  in  the  partition  between  the 
defendant  and  his  brother,  constitutes  a  good  equitable 
title  in  the  defendant,  to  the  land  in  dispute ;  though  the 
deed  from  his  brother  failed  to  give  him  the  legal  title. 
1.  This  equitable  title  is  available  as  a  defense,  in  this 
action,  without  asking  for  the  affirmative  relief  of  reform- 
ing the  deeds.  2.  That  affirmative  relief  could  not  be  had 
in  this  suit,  because  all  the  requisite  parties  are  not  before 
the  court ;  a  cross  suit  might  have  been  commenced  bring- 
ing in  all  the  parties,  and  staying  the  proceedings  in  this 
suit  until  that  could  be  brought  to  trial ;  but  that  seemed 
wholly  unnecessary.  3.  The  circumstances,  which  would 
maintain  a  suit  to  reform  the  deed,  set  up  as  a  mere  de- 
fense to  the  ejectment  in  this  action,  will  be  available  for 
that  purpose  between  these  parties.  {Bobson  v.  Pearee, 
2  Kern.  165,  166,  168.  Crary  v.  Goodman,  Id.  266.  Phil- 
lies V.  Gorham,  17  N.  Y.  270.  N.  Y.  Ice  Co.  v.  N.  W.  Ins. 
Co.,  23  id.  360.)  4.  This  equitable  defense,  coupled  with 
a  possession  of  over  twenty  years  under  the  same,  must 
be  sufficient  to  protect  the  defendant  against  the  claim  of 
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the  plaintiff  in  this  action.     {Jackson  v.  Long^  7  Wend. 
170,  and  cases  cited  under  first  and  second  points.) 

rV.  The  above  points  are  suflieient  answer  to  the  excep- 
tion to  the  judge's  admitting  proof  of  the  equitable  defense 
set  up  in  the  answer ;  also  to  the  exception  to  the  judge's 
refusal  to  direct  a  verdict  in  favor  of  the  plaintiff.  He 
would  have  been  justified,  upon  the  undisputed  facts  of  the 
case,  in  directing  a  verdict  for  the  defendant  on  the  grounds 
stated.  1.  The  exception  to  the  admission  of  Lewis  J. 
Senton  as  a  witness,  is  answered  by  the  Code,  which  allows 
all  interested  parties  to  be  witnesses ;  besides,  he  was  not 
called  to  impeach  his  own  deed,  but  only  to  explain  a 
mistake  in  it  2.  An  exception  was  taken  to  the  decision 
of  the  court  allowing  proof  of  the  agreement  for  par- 
tition. If  this  had  been  excluded,  the  court  would  have 
excluded  the  whole  defense ;  besides,  no  ground  of  objec- 
tion to  the  question  was  stated  ;  which  renders  it  unavail- 
able on  review.  (Fountain  v.  Pettee^  38  N.  Y.  184 ;  S,  C, 
6  TratM.  App.  241.)  No  objection  is  made  to  the  question 
which  brought  out  the  evidence.  3.  As  to  the  several  ob- 
jections to  the  questions  where  no  ground  is  stated,  the 
plaintiff  cannot  avail  himself  of  them  on  a  motion  for  a 
new  trial.  {See  Fountain  v.  Pettee,  supra^  and  cases  there 
cited.)  Besides,  the  several  objections  to  the  questions 
are  trivial  and  frivolous.  5.  The  general  exception  to  the 
charge  of  the  court,  at  the  end  of  it,  cannot  be  sustained. 
{Oronk  v.  Oanfield,  31  Barb.  171.  Wilson  v.  N.  Y.  Central 
B.  B.  Go.y  2  Trans.  App.  398.  38  N.  Y.  240.  Id.  263. 
2  Trans.  App.  298.  2  Seld.  233.  1  Kern.  416.  5  Denio, 
218.) 

By  the  Courty  Talcott,  J.  This  is  an  action  of  eject- 
ment. The  premises  in  question  were  quitclaimed  by  the 
defendant  to  Lewis  J.  Benton,  in  November  1846.  Lewis 
J.  conveyed  to  Austin  R.  Howland,  in  November  1847. 
Howland  conveyed  to  Abel  T.  Blackmar,  in  April  1850, 
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and  Blackmar  to  the  plaintiff,  in  March  1861.  Blackmar's 
deed  contains  the  usaal  covenant  for  quiet  enjoyment  and 
of  general  warranty.  Whether  the  intermediate  deeds 
contain  snch,  or  any,  covenants  does  not  appear.  The 
suit  was  commenced  in  July  1869.  The  deed  of  the  de- 
fendant to  Lewis  J.  Benton  was  one  of  the  deeds  whereby 
a  partition  was  effected  between  the  defendant  and  Lewis 
J.,  of  certain  premises  which  had  descended  to  them  as 
tenants  in  common.  The  defendant  set  up  in  his  answer, 
and  upon  the  trial,  that  by  a  mutual  mistake  of  the  par- 
ties to  his  conveyance,  it  was  made  by  its  language  to  em- 
brace the  premises  in  controversy,  without  the  knowledge 
and  against  the  intention  of  both  parties.  That  such  mis- 
take existed,  the  evidence  tended  strongly  to  show,  and 
it  also  tended  to  show  that  the  premises  so  included  by 
mistake  had  been  in  the  occupation  of  the  defendant,  un- 
der color  of  title,  ever  since  the  execution  of  the  convey- 
ance in  which  the  mistake  occurred ;  and  had  the  case 
been  put  wholly  upon  the  ground  of  a  practical  location 
and  adverse  possession  for  a  period  of  more  than  twenty 
years,  a  verdict,  sustaining  such  possession  might  have 
been  satisfactory. 

The  alleged  mistake  would  probably  be  sufficient  color 
of  title.  The  counsel  for  the  plaintiff  is  in  error  in  sup- 
posing that  a  grantor  cannot  hold  adversely  to  his  grantee. 
{Jackson  v.  StileSy  1  Wend,  103.)  The  court  at  nisi  pmUy 
however,  ruled  that  the  defendant  might  recover  on  the 
mere  ground  that  there  was  a  mistake  in  the  deed ;  that 
it  was  not  intended  to  embrace  the  premises  in  contro- 
versy ;  thus  giving  to  the  defendant  the  effect  of  a  re- 
formation of  his  deed  in  equity,  on  the  ground  that  the 
facts  referred  to  constituted  an  equitable  defense.  Though 
the  general  exception  to  the  charge  might  not  have  been 
sufficient  to  raise  the  question,  yet  we  think  the  point  was 
fairly  and  fully  presented  on  the  motion  to  exclude  the 
evidence,  on  the  opening  of  the  counsel  for  the  defendant. 
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and  in  the  ruling  thereon  and  the  exception.  Indeed,  at 
that  stage  of  the  case,  the  court  distinctly  declared  that 
there  was  no  defense  of  adverse  possession,  and  the  trial 
proceeded  for  the  mere  purpose  of  establishing  what  was 
called  the  equitable  defense. 

There  is  difficulty,  doubtless,  in  many  instances,  in  har- 
monizing the  principle  of  equitable  defenses  to  actions  at 
law,  with  our  modes  of  trial  and  practice.  The  inquiry, 
however,  which  first  presses  upon  our  attention  in  this 
case,  is,  what  constitutes  an  equitable  defense  ? 

The  Code  provides  that  the  defendant  may  set  forth  as 
many  defences  and  counter-claims  as  he  may  have,  whether 
they  be  such  as  have  been  heretofore  denominated  legal 
or  equitable,  or  both.  This  seems  to  have  been  construed 
to  embrace  equitable  causes  of  action,  affecting  the  equi- 
table right  of  the  plaintiff  to  enforce  his  legal  cause  of 
action ;  and  probably  such  was  the  intention  of  the  pro- 
vision referred  to.  In  this  enlarged  sense,  an  equitable 
defense  or  counter-claim  to  a  legal  cause  of  action,  can 
mean  nothing  less  than  such  a  state  of  facts  and  parties  as 
would  induce  a  court  of  equity,  in  the  exercise  of  its 
general  jurisdiction,  to  interfere  and  restrain  the  prosecu- 
tion of  the  action  at  law. 

Parol  evidence  is  clearly  inadmissible,  both  at  law  and 
in  equity,  for  the  mere  purpose  of  contradicting  or  varying 
the  legal  effect  of  a  deed.  (Stevens  v.  Cooper^  1  John.  Ch, 
429.)  And  it  is  only  in  cases  where  the  deed,  by  fraud  or 
accident,  has  a  different  effect  from  what  was  intended, 
that  a  court  of  equity  interferes  to  give  relief.  To  consti- 
tute a  defense  to  an  action  of  ejectment  on  the  ground 
that  the  language  and  legal  effect  of  the  deed  differs 
essentially  from  the  intent  of  the  parties,  a  case  must  be 
presented  which  would  induce  a  court  of  equity  to  inter- 
pose and  reform  the  defective  instrument ;  not  that  it  is 
absolutely  necessary,  in  such  a  case,  that  a  judgment 
reforming  the  instrument  should  be  pronounced,  if  the  de- 
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fendant  is  content  to  waive,  or  does  not  demand,  snch  fall 
relief.  For  the  judgment  that  he  recovers  in  the  action  is 
giving  him  the  full  effect,  so  far  as  the  title  to  the  premises 
in  controversy  is  concerned,  of  a  reformation  of  the  deed. 
It  is  manifest,  howe^ser,  that  the  court,  before  rendering 
such  a  judgment,  should  have  before  it  the  same  facts  and 
parties  as  would  enable  it  to  pronounce  a  decree  for  re- 
formation. 

Now  in  the  case  at  bar,  there  was,  so  far  as  the  case  dis- 
closes, an  insuperable  objection  to  relief  in  equity  against 
the  legal  effect  of  the  deed  in  question.  That  deed  was 
executed  in  November,  1846,  more  than  twenty  years 
before  the  commencement  of  this  action,  in  which,  for  the 
first  time,  the  defendant,  in  any  action  or  judicial  proceed- 
ing, presented  his  equitable  claim  to  have  his  deed  re- 
formed and  its  legal  effect  varied.  The  right  to  demand 
relief  in  such  a  case  is  barred  by  statute  at  the  expiration 
of  ten  years  from  the  time  when  the  cause  of  action  shall 
have  accrued.  There  is  no  reason  to  suppose  that  the 
legislature  intended,  by  permitting  equitable  defenses  and 
counter-claims  to  be  set  up  in  defense  to  actions  at  law,  to 
abrogate  the  statute  of  limitations  as  to  such  cases.  The 
same  policy  which  prohibits  the  commencement  of  an 
action  upon  such  a  claim  would  seem  to  be  equally  appli- 
cable to  the  use  of  it  as  a  defense. 

The  plaintiff  claims*  title  under  a  deed  with  warranty 
from  Blackmar.  It  is  essential  to  the  security  of  the  plain 
tiff  that  Blackmar  should  be  a  party  to  this  action,  so  as 
to  be  bound  by  any  judgment  which  is  to  limit  and  im- 
pair the  operation  of  his  deed,  and  to  declare  that  the 
plaintiff  did  not  by  that  deed  acquire  title  to  a  portion  of 
the  land  purporting  to  be  conveyed  by  it.  A  court  of 
equity  only  gives  relief  in  cases  where  all  the  parties 
whose  rights  are  to  be  affected,  or  who  have  a  direct  in- 
terest in  the  question  to  be  determined,  are  before  it ;  and 
doubtless  in  such  a  case  as  the  present,  a  court  of  equity 
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would  not  attempt  to  make  a  decree  altering  the  legal 
effect  of  the  original  conveyance  by  the  defendant,  except 
the  other  parties  to  that  conveyance,  as  well  as  the  subse- 
quent purchasers  for  value,  who  have  conveyed  with  war- 
ranty, were  before  it. 

Construing  the  expressions  of  the  Code  which  allow 
equitable  defenses  or  counter-claims  to  actions  at  law  in 
their  most  enlarged  sense,  we  think  they  must  at  least  be 
confined  to  those  cases  in  which  a  court  of  equity,  if  its 
jurisdiction  were  invoked  by  action,  would  restrain  or 
limit  the  suit  at  law,  and  grant  equitable  relief  against  it. 
If  we  go  beyond  this,  we  are  setting  up,  not  an  equitable 
defense,  but  some  hybrid  which  has  no  name,  and  is  no 
defense  either  at  law  or  in  equity.  It  is  true  that  in  Dob- 
son  V.  Pearee,  (2  Kern,  165,)  a  new  trial  was  ordered  in  a 
case  where  the  defendant  set  up  and  offered  to  prove  a 
mistake  in  his  deed,  though  his  grantee  was  not  a  party 
to  the  suit ;  but  the  question  of  proper  parties  was  not 
discussed  or  alluded  to.  The  refusal  to  receive  the  evi- 
dence had  been  placed  upon  the  sole  ground  that  no 
equitable  defense  was  admissible  in  an  action  of  ejectment, 
and  the  prevailing  opinion  in  the  Court  of  Appeals  ex- 
pressly disclaims  any  attempt  to  decide  whether  the  de- 
fendant ^^did  or  did  not  make  out,  by  his  offers,  such  an 
equitable  defense,  because  if  the  offer  was  defective,  under 
the  distinct  ruling  of  the  court,  no  alteration  of  its  terms 
or  substance  could  have  availed  him."  And  in  a  similar 
case,  {Phillips  v.  Oorham,  17  N.  Y.  270,)  the  Court  of  Ap- 
peals  said  if  there  was  any  defect  of  parties,  or  if  the  de- 
fendant was  entitled  to  any  restitution,  he  should  have 
presented  his  claim  at  the  trial,  and  it  would  have  been, 
as  we  must  presume,  properly  disposed  of.  In  this  case 
the  very  delicate  and  carefully  guarded  jurisdiction  of  a 
court  of  equity  to  reform  a  deed  seems  to  have  been 
entirely  committed  for  its  exercise  to  the  jury.  But 
whether  such  a  disposition  of  it  was  proper^  does  pot 
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directly  arise,  as  we  are  of  opinion  that  the  defendant  was 
not  entitled  in  the  ease  to  the  judgment  of  a  conrt  of 
equity  in  his  favor;  and  we  think  that  when  a  defendant 
sets  up  and  seeks  an  adjudication  in  his  favor,  upoa  an 
equitable  defense  or  counter-claim,  he  is,  fro  hac  viee^  in 
a  court  of  equity,  and  must  rely  upon  its  principles  to 
maintain  his  claims. 

A  new  trial  should  be  granted,  with  costs  to  abide  the 
event. 

[FouBTH  DspABTMBiTT,  ObubbaIi  Tbbx,  at  BaffUo,  Jane  5,  1871.   MuUm, 
p.  J.,  and  Johntom  and  Taleott,  Justices.] 
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The  People,  ex  rel  Oliver  M.  Gilpatrick,  vs.  W.  Hatch, 
County  Judge  of  Allegany  County. 

71m  expenses  of  actions  commenced  or  defended  by  the  trustees  of  a  school 
district,  without  a  previous  resolution  of  the  district,  and  for  which  expenses, 
notwithstanding  the  want  of  a  previous  resolution,  an  assessment  may  be 
made  upon  the  district  by  a  vote  of  the  inhabitants  at  a  district  meeting,  or 
on  appeal  from  their  refusal,  to  the  county  judge,  under  sections  9  and  10 
of  tiUe  18  of  the  act  of  1864,  "  to  revise  and  consolidate  the  general  acts 
relating  to  pnblit  instruction,*'  do  not  embrace  ^mo^^tiei,  which  are  expressly 
excluded  from  the  operation  of  section  8. 

It  is  only  cases  arising  under  section  8,  which  the  county  judge  may  review  on 
appeal  taken  and  heard  as  provided  in  sections  9  and  10. 

Hence  an  appeal  does  not  lie  to  the  county  judge  from  the  refusal  of  a  school 
district  meeting  to  vote  a  tax  to  reimburse  a  trustee  for  the  costs  and  ex- 
penses of  an  action  brought  by  him,  against  a  pupil,  to  recover  the  penalty 
imposed  by  the  8d  section  of  said  titie,  for  disturbing  the  school. 

CERTIORARI  to  the  county  judge  of  the  county  of 
Allegany. 

Omer  Olnet/j  for  the  relator. 

That  the  county  judge  erred  in  dismissing  the  appeal  is 
evident,  for  the  following  reasons : 
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Ist.  Section  3  of  title  13  of  chapter  555  of  the  laws  of 
1864,  authorizes  the  action  or  proceeding  to  be  brought 
against  ^^  any  person/'  kc.y  and  section  4  prescribes  the 
manner  of  proceeding. 

2d.  It  is  an  action  or  proceeding  involving  the  rights 
or  interests  of  the  district^  as  contemplated  by  section  7 ; 
because,  by  the  provisions  of  section  3  of  said  title,  the 
penalty  or  forfeiture  goes  to  the  benefit  of  the  district 

.3d.  The  action  or  proceeding  may  be  brought  without 
a  previous  vote  of  the  district     (See  §  8,  same  title,) 

4th.  Section  4  of  said  title  makes  it  the  ^'  duty  of  the 
trustee  to  prosecute  ;*'  and  if  he  thereby  incurs  expenses 
on  behalf  of  the  district^  equity  and  good  faith  demand 
that  he  be  reimbursed. 

5th.  It  was  the  duty  of  the  county  judge  to  entertain 
and  decide  the  appeal,  for  the  reason  that  the  relator  had 
complied  with  every  requirement  of  the  statute  necessary 
to  bring  the  case  properly  before  the  county  judge;  and 
section  10  of  said  title  confers  jurisdiction* 

JE.  A.  Anderson^  for  the  respondent 

I.  The  county  judge  was  correct  in  refusing  to  entertain 
the  appeaL  The  proceedings  under  which  these  costs, 
expenses  and  charges  accrued,  were  to  recover  a  penalty, 
and  were  instituted  on  the  relator's  own  motion.  The 
language  of  the  law  is  too  plain  for  argument  It  says : 
*  *  *  "But  this  provision  shall  not  extend  to  suits 
for  penalties,  nor  to  suits  or  proceedings  to  enforce  the  de- 
cisions of  the  superintendents  of  public  instruction."  (See 
Code  of  Public  Instrudtion,  1868,  p.  236,  §  8  ;  Id.  p.  237, 
§§  8  and  10.) 

n.*  There  can  be  no  doubt  concerning  the  construction 
of  this  statute,  for  the  department  of  public  instruction 
says :  "  It  will  be  noticed  that  by  sections  6  and  8,  in  suits 
for  penalties,  or  to  compel  obedience  to  the  decisions  of 
the  superintendent,  the  provisions  of  this  title  in  respect 
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to  costs,  are  not  applicable."    {Code  of  Public  Inst.  1868, 
p.  238.) 

IIL  In  any  view  of  the  case,  these  are  not  the  proper 
proceedings  for  the  relator  to  institute.     1st.  If  the  aid  of 
this  court  is  to  be  invoked  in  any  manner  in  this  case,  it 
should  be  by  a  writ  of  mandamus,  for  that  writ  ninst  be 
resorted  to  at  last,  if  it  so  be  that  this  court  shall  determ- 
ine that  the  county  judge  had  jurisdiction  to  entertain  the 
appeal  of  the  relator,  should  he  still  continue  to  refuse  to 
entertain  it    For  this  court,  under  this  writ  of  certiarariy 
can  only  reverse  or  affirm  the  determination  of  the  county 
judge,  and  no  determination  has  been  made ;  except  that 
the  county  judge  refuses  to  entertain  the  appeal ;  that  is, 
he  refuses  to  determine  whether  the  relator  is  entitled  to 
these  costs  and  charges,  or  not.    2d.  The  aid  of  this  court 
should  not  have  been  invoked  in  any  manner  in  this  mat- 
ter.   And  this  court  cannot  grant  any  relief  to  this  relator, 
unless  he  establishes  an  indisputable  legal  right  to  such 
relief;  for  the  reason  that  the  law  has  provided  another 
tribunal  for  the  adjustment  of  all  difficulties  in  respect  to 
public  schools,  and  the  conduct  and  rights  of  school  offi- 
cera     The  superintendent  of  public  instruction  is  that 
tribunal,  and  the  one  whose  aid  this  relator  should  have 
invoked,  and  thus  saved  the  costs,  expenses  and  vexations 
incident  to  a  litigation  of  this  case  in  this  court.     We 
quote  from  an  opinion  delivered  by  his  honor  E.  Darwin 
Smith,  at  the  Monroe  special  term,  in  June  1867,  as  ex- 
pressing what  we  desire  to  say  upon  this  point :    "  The 
legislature  clearly  intended  that  all  questions  relating  to 
the  holding  of  school  district  meetings,  and  any  and  all 
official  acts  of  school  officers,   trustees,   commissioners, 
supervisors  or  others,  relating  to  the  conduct  of  common 
schools,  or  concerning  any  matter,  act  or  duty  required  or 
performed  under  the  law  providing  for  the  organiza- 
tion and  maintenance  of  common  schools,  or  any  law  re- 
lating or  pertaining  thereto,  should  or  might  be  presented 
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on  appeal  to  the  superintendent  of  pnblic  instruction^  and 
should  be  decided  by  him  ;  and  when  so  decided,  the  act 
(Act  of  1864,  title  12,  §  1,)  relating  to  public  instruction 
(Sew.  Laws,  p.  1244,)  expressly  declares  that  ^  the  decision 
of  such  superintendent  shall  be  final  and  conclusive,  and 
not  subject  to  question  or  review  in  any  place  or  court 
whatever.'  I  have  no  doubt  this  is  a  valid  act,  and  that 
the  legislature  had  ample  power  to  pass  it.  It  was  de- 
signed to  save  and  prevent  litigation  in  the  courts  in 
respect  to  many  questions  of  dispute  constantly  arising  in 
the  school  districts  of  the  State,  in  respect  to  school  offi- 
cers, and  the  conduct  of  such  officers  in  the  management 
and  control  of  the  affairs  of  the  common  schools.  It  seems 
to  me  that  it  \yas  a  wise  and  judicious  provision  to  settle 
school  controversies  promp^y  and  summarily,  and  save 
districts  and  district  officers  the  trouble,  vexation,  strife 
and  expense  of  litigation  in  the  courts/' 

We  will  only  add,  that  this  relator  should  have  appealed 
to  the  superintendent  of  public  instruction,  instead  of  to 
the  county  judge ;  and  after  having  appealed  to  the  county 
judge,  and  his  having  refused  to  entertain  the  appeal, 
law,  equity,  and  a  desire  to  prevent  strife,  vexation  and 
expense  of  litigation,  should  have  prompted  the  relator  to 
have  sought  the  legitimate  tribunal,  instead  of  coming 
into  this«court  as  he  has  done. 

lY.  The  statute  does  not  authorize  a  trustee  to  bring  an 
action,  as  this  action  was  brought,  against  a  pupil ;  and  the 
justice  might  legally  refuse  to  convict,  and  the  district  to 
vote  the  tax,  and  the  county  judge  to  audit  the  claim,  on  that 
ground  alone«  What  was  the  age  of  Hall?  He  was  evidently 
between  the  ages  of  five  and  twenty-one.  What  his  age 
was,  the  papers  do  not  tell  us ;  and,  really,  it  does  not 
matter.  He  was  a  pupil ;  and  the  statute  provides  another 
remedy  as  against  him ;  that  of  expulsion  from  the  school. 
{See  Code  of  Public  Instruction,  1*868,  pp.  131, 132.)  There 
is  no  rule  of  law  or  equity,  or  public  policy,  that  would 


232        CASES  IN  THE  SUPREME  COURT. 

The  People  v.  Hatch. 

authorize  a  trustee  to  prosecute  a  pupil  in  attendance  upon 
one  of  our  common  schools.  There  was  evidently  some- 
thing extraordinary,  either  in  the  conduct  of  Hall,  or  that 
of  the  relator.  There  is  enough  of  this  case  to  assume 
that  the  relator  did  not  act  in  good  faith ;  that  he  was  ac- 
tuated by  some  personal  enmity,  and  not  by  a  desire  to 
promote  the  interests  of  the  school.  [See  remarks  of  State 
Supt.,  Code  of  1868,  p.  132.) 

The  writ  should  be  quashed,  and  these  proceedings  dis- 
missed, with  costs  against  relator. 

Bt/  the  Oourty  Talcott,  J.  This  is  a  certiorari  to  bring  up 
proceedings  before  the  county  judge  of  Allegany  county, 
had  under  title  13,  of  chapter  555  of  the  laws  of  1864 ; 
which  chapter  is  entitled  ^^  J^  act  to  revise  and  consoli- 
date the  general  acts  relating  to  public  instruction." 

The  return  shows  that  the  relator,  being  sole  trustee  of 
school  district  No.  7,  in  the  town  of  Granger,  in  said« 
county,  prosecuted  one  George  Hall,  a  pupil  in  the  said 
school,  for  the  penalty  imposed  by  the  3d  section  of  said 
title,  for  disturbing  the  school.  {Laws  of  1864,  p,  1285.) 
What  the  grounds,  or  result  of  the  said  prosecution  were, 
do  not  appear,  otherwise  than  as  it  is  to  be  inferred  from 
the  items  of  costs  claimed  by  the  relator,  that  the  com- 
plaint was  dismissed,  or  the  defendant  had  a  judgment  in 
his  favor.  It  does  not  appear  that  the  relator  was  in- 
structed by  any  district  meeting  to  bring  the  action  in 
question,  so  as  to  make  the  costs  and  expenses  a  charge 
upon  the  district,  under  the  7th  section  of  said  title.  The 
8th  section  of  the  title  provides,  that  whenever  any  such 
trustee,  Jcc,  shall  have  brought  or  defended  any  such 
action,  without  any  resolution  of  the  district  meeting,  and 
shall  present  to  a  regular  meeting  of  the  inhabitants  of 
the  district  an  account  of  the  costs,  charges  and  expenses 
paid  by  him,  or  them,  with  the  items  verified,  and  a  ma- 
jority of  the  voters  shall  so  direct,  it  shall  be  the  duty  of 
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the  trustees  to  cause  the  same  to  be  assessed,  &c.  (Id.  p. 
1287.)  The  9th  section  provides  for  an  appeal  .to  the 
county  judge  in  case  the  inhabitants  of  the  district  refuse 
to  direct  the  trustees  to  levy  a  tax  for  the  payment  of 
such  costS;  charges  and  expenses.     (lb.) 

The  relator,  it  would  seem,  presented  his  account  for 
the  costs  and  expenses  paid  by  him,  in  the  action  referred 
to,  to  a  regular  school  district  meeting,  which  refused  to 
vote  a  tax  to  reimburse  him  for  such  expenses,  and  there- 
upon  the  relator  appealed  to  the  county  judge.  The 
county  judge  refused  to  entertain  the  appeal,  upon  the 
ground  that  the  facts  did  not  present  a  case  within  sec- 
tions 8  and  9  of  the  said  title,  and  that  he  had  no  juris- 
diction to  entertain  the  said  appeal.  This  decision  of  the 
county  judge  was  clearly  correct  The  action,  for  the  ex- 
penses of  which  the  relator  claimed  reimbursement,  was 
an  action  for  a  penalty.  The  expenses  of  actions  com- 
menced or  defended  by  the  trustees  without  a  previous 
resolution  of  the  district,  and  for  which  expenses,  not- 
withstanding the  want  of  such  previous  resolution,  an 
assessment  may  be  made  upon  the  district  by  a  vote  of 
the  inhabitants  at  a  district  meeting,  or  on  appeal  from 
their  refusal  to  the  county  judge  under  sections  9  and  10 
of  title  13,  do  not  embrace  suits  for  penaltiesy  which  are 
expressly  excluded  from  the  operation  of  section  8.  And 
it  is  only  cases  arising  under  section  8,  which  the  county 
judge  may  review  on  appeal  taken  and  heard  as  provided 
in  sections  9  and  10. 

As  we  think  the  county  judge  was  clearly  right,  we 
express  no  opinion  as  to  whether  the  writ  of  certiorari 
would  reach  the  case  if  we  had  been  of  the  opinion  that 
he  had  committed  an  error. 

The  writ  of  certiorari  in  this  case  should  be  quashed, 
with  costs  to  be  paid  by  the  relator. 

[PouBTH  Dbpabtmert,  Gbnbbal  Tebm,  at  Bochester,  September  4, 1871. 
MtUHn,  P.  J.,  and  Johnson  and  Takottj  Justices.] 
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79h   77        >Fo  constitute  a  person  an  officer  de  Jadto^  a  mere  claim  to  be  such  officer,  and 
exercising  the  duties  of  the  office,  are  not  sufficient    It  is  well  settled  that- 
there  must  be  color  for  the  daim,  and  a  colorable  title  to  the  office. 

An  officer  i»  facto  is  one  who  exercises  the  duties  of  an  office  under  color  of 
right,  bj  Tirtne  of  an  appointment,  or  election,  to  that  office.  He  differs, 
on  the  one  hand,  ftova.  a  mere  usurper  of  an  office,  who  undertakes  to  act 
as  an  officer  without  any  color  of  right,  and,  on  the  other,  from  an  officer  it 
jwrt^  who  is  in  all  respects  legally  appointed  and  qualified  to  exercise  the  office. 

When  the  color  of  authority  notoriously  ceases,  the  reason  for  sustaining  the 
acts  of  persons  who  are  in  possession  of,  and  exercising  the  powers  and  per- 
forming the  duties  of  an  office,  under  color  of  authority,  as  the  acta  of 
officers  d»  faeto^  ceases. 

When,  by  a  judgment  of  the  court  of  last  resort,  in  a  direct  proceeding  to 
determine  the  title  of  officers  d$  facto^  it  has  been  lidjudged  that  they  have 
no  rightful  title  to  the  office,  but  are  mere  usurpers,  then,  at  least  as  to  all 
who  have  notice  of  such  proceeding  and  judgment,  the  color  of  authority . 
has  ceased  \  and  this  without  regard  to  whether  any  body  else  has  been  in- 
ducted into  the  office  or  not 

As  officers  de  faetOy  there  must  be  at  least  a  presumption  that  they  are  right- 
fully in  office.  Such  presumption  cannot  be  said  to  exist  after  the  decision 
of  a  competent  tribunal  to  the  contrary. 

The  circumstance  that  an  appeal  has  been  taken  from  a  decision  of  the  Court 
of  Appeals  to  the  Supreme  Court  of  the  United  States,  cannot  absolve  this 
court  Arom  following  the  decision.  By  this  court  the  decision  of  the  tri- 
bunal of  last  resort  of  the  State  must  be  considered  the  law  of  the  land, 
until  it  shall  haye  been  reversed. 

APPEALS  from  orders  made  at  a  special  term  in  Mon- 
roe county,  denying  a  motion  of  the  defefadant^  in 
each  action,  to  dismiss  the  complaint. 

The  motion  was  for  an  order  directing  the  discontinu- 
ance of  these  actions,  with  costs  to  be  paid  by  the  attor- 
neys, on  the  ground  that  they  were  brought  without 
the  authority  of  the  nominal  plaintiff. 
The  first  action  was  for  live  coupon  bonds  of  the  United 
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States,  of  $1000  each,  alleged  to  have  been  deposited 
^^^ith  the  defendant  The  defendant  answered,  denying 
8uch  deposit  The  second  action  was  for  $4090.33  in 
money,  alleged  to  have  been  deposited  with  the  defend- 
ant. The  answer  simply  denies  that  a  demand  was  made 
"by  the  proper  parties.  The  third  action  was  for  money 
owing  upon  a  lease,  for  the  use  of  the  road  of  the  plaintiff. 
There  was  no  answer  in  this  action. 

The  defendants  showed  by  affidavit  that  the  city  of 
[Rochester  claims  to  elect  seven  of  the  thirteen  directors, 
under  the  act  of  1867.  Also  that  individual  stockholders, 
disregarding  that  act,  elected  nine  directors  in  June  1868, 
and  also  in  1869.  Also  that  another  board  of  thirteen 
persons  claiming  to  be  directors,  entered  the  office  of  the 
former  secretary  and  took  possession.  Also  that  these 
thirteen  persons  claim  to  be  the  sole  directors,  to  the  ex- 
clusion of  another  board  of  directors,  known  as  the  Miller 
board,  and  that  the  actions  were  brought  by  their  author- 
ity. There  were  also  the  affidavits  of  the  Miller  directors, 
showing  that  they  did  not  give  authority  to  commence 
the  actions.  On  the  part  of  the  plaintiff  it  was  shown 
that  the  seven  directors  appointed  by  the  city  of  Roches- 
ter and  three  of  the  six  elected  by  the  stockholders,  met 
at  the  office  of  the  company,  organized  and  elected  officers. 
That  the  treasurer  then  elected,  has  ever  since  been  in  the 
exclusive  possession  of  the  company's  office,  books,  papers, 
stock  transfer  books,  seal,  title  deeds,  &c.  That  these 
actions  were  directed  to  be  commenced  by  the  board  of 
directors.  Also  that  ample  security  was  offered  the  de- 
fendanvThe  Clarke  National  Bank.  That  at  the  time 
said  treasurer  took  possession,  there  was  a  judgment  of 
the  Supreme  Court  in  his  favor.  That  said  treasurer  and 
board  of  directors  are  the  officers  de  facto  of  the  company. 
That  the  Erie  Railway  Company  are  owing  the  plaintiff, 
for  rent,  from  $24,000  to  $30,000. 
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The  motion  was  denied,  at  the  special  term,  and  the 
defendants  appealed. 

J.  0.  Cochrane^  for  the  respondent 

I.  Tibis  was  an  application  on  the  part  of  the  defendants 
to  dismiss  the  actions,  on  the  ground  that  the  attoraeys 
were  not  authorized  to  bring  them.  The  defendants  have 
no  interest  in  this  question,  except  for  their  own  protec- 
tion. The  fact  that  the  actions  are  prosecuted  in  good 
faith,  by  regular  attorneys  of  this  court,  whose  respons- 
ibility is  not  disputed,  is  sufficient  for  that  purpose.  (Jack- 
son  V.  Stewarty  6  John.  34.  Denton  v.  Noyes^  Id,  296.  Ham- 
Uton  V.  Wrighty  37  N.  Y.  502.  American  Ins.  Co.  v.  Oakie^j 
9  Paige^  496.)  Besides,  abundant  security  was  offered  in 
the  Clarke  Bank  case,  and  the  Erie  Railway  controls  the 
illegal  board  of  directors. 

II.  The  defendants  do  not  show  any  pretense  of  danger 
or  risk  to  them.  Their  only  fear  is  that  some  of  the  fands 
of  the  plaintiff  may  get  into  the  hands  of  an  unauthorized 
attorney.  This  unexampled  care  on  the  part  of  the  de- 
fendants for  the  interest  of  the  adverse  party,  is  no  doubt 
praiseworthy,  providing  there  is  no  cat  in  the  meal  tub. 

IIL  In  1867  the  legislature  provided  for  the  election  of 
directors.  Certain  disinterested  gentlemen  resolved  that 
the  law  was  a  nullity,  and  elected  themselves  to  office, 
contrary  to  the  statute.  These  gentlemen,  utterly  un- 
recognized by  law,  and  having  therefore  no  standing  in 
court  themselves,  seek  to  climb  in  upon  the  backs  of  the 
defendants.  They  all  swear  that  they  want  the  actions 
discontinued,  and  that  they  did  not  authorize  them  to  be 
brought.  We  never  claimed  to  have  any  authority  from 
them,  or  admitted  that  they  had  any  authority  to  give. 
But  can  these  gentlemen  try  in  this  way  their  own  author- 
ity, on  the  pretext  of  trying  the  authority  of  the  attorneys  T 
We  submit  they  cannot.  So  far  as  the  defendants  are 
concerned,  it  is  sufficient  that  the  attorneys  are  fully 
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authorized  by  a  board  of  directors  in  fact  existing,  and 
claiming  in  good  faith  to  be  the  only  legal  board.  The 
title  of  the  members  of  the  two  conflicting  boards  is  not 
to  be  tried  in  a  coUateiial  action,  between  strangers,  in 
^wMch  no  member  of  either  board  is  a  party. 

rV.  But  the  plaintiff's  attorneys  have  authority  from 
the  legal  board.  They  have  authority  from  the  board  of 
directors  elected  under  the  act  of  1867.  That  act  having 
been  declared  constitutional  by  the  Court  of  Appeals,  the 
legality  of  the  board  elected  under  it  is  no  longer  an  open 
question. 

V.  This  board  of  directors  is  not  only  the  board  de  jurey 
but  also  de  facto.  They  have  possession  of  the  plaintiff's 
office,  the  corporate  seal,  the  stock  and  transfer  books,  the 
title  deeds  and  all  the  papers  of  the  plaintiff.  They  are 
actually  in  office,  performing  all  the  duties  of  a  corpora- 
tion, and  moreover  invested  by  virtue  of  a  judgment  of 
the  Supreme  Court. 

VI.  The  gentlemen  who  swear  they  gave  no  authority 
had  no  authority  to  give.  Their  election  was  a  nullity. 
They  admit  that  their  only  authority  is  derived  from  a 
statute  which  was  repealed  before  their  election.  They 
are  not  a  board  of  directors  de  Jure. 

VIL  These  gentlemen,  since  the  farce  of  an  election, 
have  not  pretended  to  perform  any  official  act  They  have 
not  been  in  possession  of  the  office,  or  seal,  or  any  of  the 
property  or  papers  of  the  plaintiff.  They  have  not  even 
pretended  to  hold  a  meeting.  They  had  a  train  of  cars 
delayed  to  enable  them  to  run  away  as  soon  as  the  elec- 
tion was  over,  and  were  never  heard  of  again  until  they 
were  hunted  up  through  the  different  counties  of  the  State 
from  Erie  to  Westchester,  to  make  affidavits  that  they  had 
not  given  authority  to  the  attorneys  for  the  plaintiff 
They  certainly  are  not  the  board  of  directors  de  facto, 

YUL  The  special  term  in  its  discretion  denied  the  mo- 
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tion  to  dificontinue  the  actions.     That  decision  shoald  be 
affirmed^  with  costs. 

ff.  B.  Selden,  for  the  appellants. 

I.  If  these  actions  are  commenced  without   antboritj 
from  the  nominal  plaintiff,  it  is  very  clear  that  the  defend- 
ants' motion  should  be  granted.     1.  If  the  attorneys  are 
in  fact  without  authority,  judgments  in  these  suits  would 
furnish  no  defense  to  subsequent  actions  by  the  corpora- 
tion.    (BobBon  V.  Eaton,  1  T.  B,  62.     Bates  v.  Voorhee»,  20 
N.  r.  525.)    2.  In  such  case  the  remedy  is  by  motion  to 
set  aside  the  proceedings.    Paine  dk  Duer  say:  **And  it 
seems  that  where  an  action  is  brought  by  an  attorney 
without  proper  authority,  the  court  will  set  aside  the  pro- 
ceedings;   for,  otherwise,  the  defendant  may  be   twice 
charged."     (1  P.  &  D.  Prac,  195.    See  also  Ohivers  Y.Fenn, 
2  Show,  161 ;  Maries  v.  Maries,  23  JEng.  Law  and  Eq.  221 ; 
Ninety-nine  Plaintiffs  v.  Vanderhilt,  1  Ahh.  193,  201,  202; 
Bates  V,  Voorhees,  20  N.  Y.  525 ;  North  Baptist  Ghurek  v. 
Parlcer,  36  Barh,  171.) 

n.  The  attorneys  were  not  in  fact  authorized  by  the 
corporation  to  commence  these  suits.  1.  This  question 
does  not  depend  upon  the  question  whether  the  persons 
assuming  to  give  authority  for  the  prosecution  of  these 
suits,  are  entitled,  dejure,  to  act  as  directors  of  the  corpo- 
ration, but,  whether,  when  they  assumed  to  give  such 
authority,  they  constituted  the  de  facto  board  of  directors. 
If  they  were  legally  elected,  but  were  kept  out  of  their 
offices  by  a  de  facto  board,  it  was  necessary  for  them  to 
establish  their  right  by  action  of  quo  warranto,  or  in  the 
nature  of  quo  warranto,  before  they  could  lawfully  act  for 
the  corporation.  This  is  a  rule  which  it  is  indispensable 
to  adhere  to  to  avoid  confusion-^to  avoid  the  substitution 
of  club  law,  or  grab  law  in  place  of  civil  law.  {North 
Baptist  Church  v.  Parker,  36  Barh,  171, 174, 175.  Berrian  v. 
The  Methodist  Society  in  New  York,  4  Ahh.  424.    Beformed 
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Methodist  Soeieiy  v.  Draper  and  others^  97  Mass,  349.     The 
People  V.  Corporation  of  N.  F.,  3  John.  Cas,  79.    The  People 
V.  Stevens,  5  Hill,  628-631.     Hughes  v.  Parker,  20  N.  H. 
58.     HarU  v.  Harvey,  32  5ar6.  55,  64,  65.)    2.  The  board 
of  directors  of  which  Charles  G.  Miller  is  president,  was, 
when  these  actions  were  commenced,  and  still  is,  the  board 
of  directors  de  facto  of  the  Rochester  and  Genesee  Valley 
Bailroad  Co.    This  is  shown,  (1.)  By  their  regular  sac- 
cession,  at  least  since  1862.     The  opposing  affidavits  sub- 
stantially carry  this    regular    succession  back  to   1854. 
(2.)  By  the  certificate  of  their  election,  entered  by  the 
inspectors  in  the  records  of  the  corporation.    The  right  of 
the  inspectors  is  established  by  the  fact  that  both  sets  of 
directors  claim  their  positions  by  virtue  of  the  election 
held  by  them,  as  well  as  by  their  appointment  by  the  pre- 
vious board,  whose  rightful  authority  is  not  questioned. 
(3.)  By  the  i|Bcognition  of  that  board  by  the  corporation 
of  Rochester,  through  the  certificate  of  its  clerk  to  Mr. 
Hills,  the  secretary,  of  the  appointment  of  four  directors 
by  the  city.     (4.)  By  the  attendance  of  the  four  city  direct- 
ors upon  that  board,  as  the  board  of  directors  of  the  com- 
pany.    (5.)  By  its  control  of  the  safe,  books  and  papers 
of  the  company,  down  to  the  time  when  they  were  wrong- 
fully taken  possession  of  by  Mr.  McConvill,     (6.)  By  the 
action  of  Bronson  and  Hammatt  (the  only  directors  ap- 
pointed by  the  city  who  -were  competent  to  hold  the  ofiice 
of  director,  according  to  the  decision  of  this  court  in  Sep- 
tember, 1869,)  remaining  in  the  board  presided  over  by 
Miller,  and  taking  part  in  the  proceedings,  after  their  asso- 
ciates appointed  by  the  city,  had  been  excluded.    With 
what  grace,  after  this,  Mr.  Hammatt  could  get  his  scat- 
tered forces  together,  and  attempt  to  organize  another 
board  and  have  himself  made  president  of  it,  it  is  not  easy 
to  conceive.     (7.)  By  the  statements  of  the  complaint  in 
the  case  of  The  City  of  Hochester,  H,  B,  Hammatt  and  John 
McConvill  V.  The  Bochester  and  Oenesee  Valley  Bailroad  Co,, 
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The  Erie  Railway  Oo,^  Henry  Martin  and  othersj  which  is 
made  by  the  affidavit  of  Mr.  McConvill,  a  part  of  the 
opposition  to  this   motion,  it  appears  that  the  Miller 
board  was  the  board  of  directors  defaeto  (and  de  Jure^  too, 
so  far  as  appears,)  from  Jane  10, 1868,  to  Jane  10,  1869, 
and  "  in  possession  of  all  the  books,  papers,  maniments 
of  title,  fands,  and  the  office  of  said  company."    That  the 
new  board  elected  Jane  10,  1869,  of  which  Mr.  Miller  nvas 
made  president,  '^claimed  to  be,  in  connection  with  Bron- 
son  and  Hammatt,  the  sole  acting  board  of  directors  of  the 
said  Rochester  and  Genesee  Valley  Railroad  Company, 
and  to  exclade,  and  did  exclude,  from  all  meetings  of  said 
board,  all  persons  elected  by  and  on  behalf  of  tho^ity  of 
Rochester,  other  than  Bronson  and  Hammatt"    That  this 
statement  refers  to  the  new  board  elected  10th  Jane,  1869, 
is  obvious  from  the  next  paragraph,  which  shows  that  it 
was  after  Mr.  ^ills  resigned  his  office,  and  he  resigned  to 
the  newly  elected  board,  who  filled  his  place  with  Mr. 
Cameron.    Indeed  the  whole  basis  of  this  complaint  rested 
upon  the  fact  that  the  Miller  board  was  the  board  de  facto 
of  the  Genesee  Valley  Railroad  Company.    If  they  were 
not  such,  there  was  no  ground  whatever  for  the  action. 
(See  the  prayer  of  the  complaint)     The  plaintifis  in  this 
action,  be  it  observed,  were  the  city  of  Rochester,  Edward 
R.  Hammatt  and  John  McConvill.    That  is,  the  city  and 
the  president  and  secretary  of  the  city's  board,  all  recog- 
nizing the  Miller  board  as  the  board  defaeto  of  the  corpo^ 
ration— down  to  the  very  time  that  they  got  hold  of  the 
books  and  papers  by  picking  the  locks  of  the  company. 
Now  whether  the  Hammatt  board  was  legally  elected  or 
not,  it  could  not  oust  a  board  holding  possession  defaeto^ 
by  any  such  proceeding  as  that    To  sustain  it  would  be 
to  substitute  the  grab  game,  if  not  burglary,  in  the  place 
of  qiu>  warranto.     (See  97  Maea.  349,  supra^  and  the  other 
caees  referred  to  under  the  l$t  subdivteion  of  point  2.) 
in.  The  pretense  set  up  on  the  argument  at  the  special 
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term,  that  McConvill  took  poesession  of  the  books,  papers, 
&c.,  in  pursuance  of  the  judgment  of  the  court  in  his  favor, 
has  no  foundation  to  rest  upon.  1.  He  had  only  the  right 
by  his  judgment  to  proceed  after  demand^  as  provided  by 
the  statutes.  (Code,  §§  437,  438.  1  B.  S.  125,  §  51.)  The 
reference  in  section  438  of  the  Code  to  chapter  6  of  the 
first  part  of  the  Bevised  Statutes,  should  be  to  chapter  5. 
All  this  Mr.  McConvill  tried  before  the  county  judge,  and 
after  a  very  thorough  hearing,  his  application  was  denied, 
months  before  his  attempt  to  get  possession  of  the  books 
and  papers  on  the  10th  of  June.  We  say,  therefore,  the 
judgment  had  spent  its  force.  These  facts  do  not  appear 
in  the  affidavits,  but  they  were  stated  to  the  court  below 
on  the  argument,  and  not  questioned  by  the  counsel  op- 
posing the  motion,  who  was  the  party  in  the  proceeding 
before  the  county  Judge.  Had  the  facts  been  questioned, 
I  should  have  asked  to  postpone  the  motion,  that  they 
might  be  introduced.  2.  If  the  judgment  was  in  force 
and  unexecuted,  the  party  had  no  right  to  execute  it  him- 
self, by  a  trespass,  as  breaking  open  the  safe  clearly  was. 
He  could  gain  no  right  by  that  wrong.  3.  Mr.  McConvill's 
affidavit  shows  that  that  judgment  had,  long  before  the 
transaction  in  question  took  place,  been  reversed  by  the 
general  term. 

rV.  The  defendants  have  no  remedy  but  by  this  motion, 
and  the  relief  asked  is  necessary  for  their  protection. 
'  Issue  cannot  be  joined  upon  the  right  of  the  attorneys  to 
prosecute  the  suit — ^to  be  tried  on  the  trial  of  the  cause. 
Such  a  question  is  wholly  foreign  to  the  alleged  cause  of 
action.  (Vincent  v.  Vanderhilt,  10  Eow.  Pr.  327,  328. 
S,  (7.,  under  the  name  of  ninety^nine  plaintiffi  v.  VanderbUty 
1  Abb»  201,  202,  and  cases  cited.  Commissioners  of  Excise  v. 
Purdy,  22  How.  Pr.  314.  NoHh  Baptist  Church  v.  Parker^ 
36  Barb.  175,  176.)  If  these  suits  are  allowed  to  proceed, 
the  defendants  cannot,  on  the  trial,  avail  themselves  of  this 
defense.    They  may  not  deny  their  liability  to  the  Roches- 
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ter  and  Genesee  Valley  Railroad  Company,  and  will  doubt- 
less respond  to  it  whenever  it  demands  that  they  should; 
All  they  now  say  is,  this  company  has  not  made  the  demand, 
and  those  who  prosecute  this  suit  have  no  authority  to  use 
its  name  for  that  purpose.  If  it  shall  turn  out,  as  it  may, 
that  the  board  authorizing  these  suits  has  no  authority, 
either  as  the  board  dejure  or  the  board  de  facto,  to  author- 
ize the  suits,  then  payment  to  them,  even  under  a  judg- 
menty  will  constitute  no  defense  to  an  action  by  the  proper 
board,  as  is  shown  above.  If  the  Hammatt  board  can 
be  regarded  as  the  board  de  facto^  whether  de  jure  or  not, 
I  concede  that  the  actions  are  well  brought.  An  action 
by  a  board  defactOy  whether  de  Jure  or  not,  binds  the  cor- 
poration, and  judgment  in  such  an  action  would  constitute 
a  defense  to  any  other  action.  (All  Saints*  Church  v.  Lovett^ 
1  Hall,  191,  198.  Trustees  of  Vernon  Society  v.  Hillj  6 
Cotoen,  23,  27.)  But  there  cannot  be  two  boards  de  facto 
at  the  same  time ;  and  when  two  claim,  as  in  this  case,  the 
court  must  decide  between  them ;  and  must,  as  it  seems 
to  me,  for  the  reasons  above  given,  decide  it  on  motion. 
All  the  court  is  called  upon  to  say  to  the  parties  ordering 
these  suits  is,  "  you  are  not  the  parties  now  having  in  fact 
the  control  of  this  corporation,  and  you  cannot  use  its 
name.  If  you  have  the  right  to  such  control,  we  cannot 
hear  that  allegation  here.  Tou  must  bring  your  action  of 
qtio  warranto,  and  get  peaceable  and  lawful  possession  of  the 
corporation,  and  then  vou  can  control  it.  Until  that  time 
comes,  you  cannot  prosecute  actions  in  its  name."  (See 
cases  cited  under  point  4,  especially  the  case  of  North  Baptist 
Church  V.  Parker.)  It  may  be  supposed  that  the  defend- 
ants should  file  a  bill  of  interpleader ;  but  it  is  not  per- 
ceived how  this  can  be  done.  There  are  no  two- parties  to 
interplead.  Here  is  but  one  party  who  asserts  any  claim, 
and  the  defendants,  perhaps,  do  not  deny  their  liability  to 
that  party.  They  only  say  that  the  attorneys  who  have 
brought  suit  in  the  name  of  that  party,  have  no  authority 
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from  the  party  to  do  so.  This  furnishes  no  ground  for  an 
order  of  interpleader.  But  suppose  it  be  said  that  we 
could  make  the  antagonist  sets  of  directors  parties,  and 
require  them  to  interplead.  Who  ever  heard  of  an  inter- 
pleader suit,  to  compel  hostile  claimants  of  an  office  to  in- 
terplead to  try  their  right  ?  Chancery  has  no  jurisdiction 
of  any  such  question.  (11  Paigey  124.  36  Barb.  175,  176.) 
Besides,  such  question  can  only  be  tried  by  action  at  the 
suit  of  the  people,  brought  by  the  Attorney-General. 
Should  we  make  the  people  parties  to  our  interpleader? 
And  again,  two  such  suits,  as  the  papers  show,  are  now 
pending  between  substantially  the  same  parties,  to  try  the 
identical  question  which  would  be  involved  in  the  inter- 
pleader suit,  if  one  could  properly  be  ordered.  Why  order 
another  ? 

VI.  The  suits  should  be  ordered  discontinued,  and  not 
merely  stayed.  If  the  Hammatt  board  is  the  board  of 
directors  defactOy  or  rather  was  so,  when  these  suits  were 
commenced,  then  they  were  rightfully  commenced,  and 
the  court  should  neither  stay  them  nor  order  them  dis- 
continued. On  the  other  hand,  if  that  board  was  not  the 
board  de  facto  of  the  corporation,  then  there  was  no  author- 
ity to  the  attorneys  to  commence  the  suits,  and  they  should 
be  discontinued.  If  the  Hammatt  board  should  succeed 
in  the  pending  suits  in  establishing  their  right,  they  will 
then  have  no  difficulty  in  getting  into  possession  of  their 
offices  without  committing  any  trespasses,  and  they  can 
then  prosecute  all  the  legal  rights  of  the  company.  Until 
then,  they  must  allow  the  board  taking  its  title  in  regular 
succession  from  the  creation  of  the  corporation,  and  which 
has  always  governed  its  affairs,  to  continue  to  govern 
them ;  and  as  that  board  not  only  has  not  authorized  the 
prosecution  of  these  suits,  but  all  the  acting  members  of 
the  board — except  Hammatt  and .  Bronson,  who  like  the 
bats  in  the  battle  between  the  beasts  and  birds,  are  flitting 
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between  both  boards — have  asked  to  have  them  discon- 
tinued, they  should  be  discontinued. 

Vn.  The  attorneys  should  be  ordered  to  pay  the  costs. 
Such  is  the  practice,  and  there  can  be  no  other,  as  they 
do  not  represent  any  party  before  the  court  which  can  be 
reached  by  the  order  of  the  court.  (Maries  v.  MarieSj  23 
Eng.  Law  and  Eq.  221.)  This  case  shows,  not  only  that 
the  attorney  in  such  case  should  be  made  to  pay  the  costs, 
but  that  the  attorney  is  in  default  who  does  not  '^  obtain  a 
written  authority  from  his  client  to  institute  proceedings.*' 
I  do  not  wish  to  charge  the  attorneys  with  costs  in  this 
case  on  the  ground  that  they  are  personally  culpable,  but 
on  the  ground  that  it  is  only  through  them  that  those  who 
stand  behind  them  can  be  reached,  and  because  there  is 
no  other  person  whom  the  court  can  touch.  It  appears, 
nowever,  that  in  the  parallel  case  of  North  Baptist  Church 
V.  ParkeTj  (supra,)  the  court  ordered  the  costs  paid  by  the 
persons  who  claimed  as  trustees  de  Jure,  (without  showing 
themselves  trustees  de  facto,)  to  bring  the  action  in  the 
name  of  the  corporation.  There  was  certainly  justice  in 
that  order,  and  if  the  precedent  is  a  sound  one,  it  would 
be  very  just  to  follow  it  here. 

Vin.  It  is,  perhaps,  proper  to  say  a  few  words  in  regard 
to  the  decision  of  this  motion  at  special  term.  It  was 
argued  in  October  1869.  It  was  not  decided  until  January 
1871.  No  opinion  was  written,  but  we  know,  otherwise, 
that  the  papers  were  held  to  await  the  decision  in  the 
Court  of  Appeals,  of  one  of  the  quo  warranto  cases  refer- 
red to  in  the  affidavits.  That  case  was  decided  in  Decem- 
ber 1870,  pro  forma  only,  by  an  equally  divided  court,  to 
the  end  that  it  might  be  taken  at  once  to  the  Supreme 
Court  of  the  United  States,  the  question  being  one  within 
the  appellate  jurisdiction  of  that  court.  On  learning  that 
such  judgment  had  been  entered  in  the  Court  of  Appeals, 
the  justice  holding  the  motion  papers  regarding  that  de- 
cision as  decisive  of  the  rights  of  the  parties,  denied  our 
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motion  on  that  groand,  without,  as  we  understand^  decid- 
ing the  serious  questions  which  we  suppose  to  be  still 
involved  in  the  motion.  We  believe  it  was  an  entire  mis- 
take to  assume  that  the  decision  of  the  Court  of  Appeals, 
whether  by  a  divided  or  by  an  undivided  court,  changed 
in  the  least  degree  the  question  involved  in  this  motion, 
or  that  it  could  possibly  furnish  any  ground  for  the  decis- 
ion of  it.  1.  In  the  first  place,  that  decision  by  the  Court 
of  Appeals  was  no  more  a  final  decision  of  the  question 
than  was  the  decision  of  the  general  term,  and  there  would 
have  been  the  same  propriety  in  holding,  when  the  motion 
was  first  made,  that  the  decision  of  this  court  against  the 
right  of  the  Miller  board  was  conclusive  on  the  rights  of 
the  parties,  as  in  holding  the  decision  of  the  Court  of 
Appeals  conclusive.  That  case  stands  now  on  appeal  be- 
fore the  Supreme  Court  of  the  United  States,  and  its  pres- 
ent position,  therefore,  is  exactly  the  same,  so  far  as  the 
rights  of  the  different  claimants  are  concerned,  as  it  was 
when  this  motion  was  made.  2.  In  the  second  place,  if 
the  judgment  of  the  Court  of  Appeals  were  final  and  con- 
clusive as  to  the  rights  dejure  of  the  claimants,  they  would 
still,  until  the  judgment  should  be  executed,  and  they  put 
in  possession  of  the  ofiices  and  the  usurpers  ousted,  fall 
short  of  the  position  of  directors  de  facto^  and  therefore 
could  not,  as  is  shown  above,  bring  actions  in  the  corpo- 
rate name.  There  can  be,  as  we  have  said  before,  but  one 
board  of  directors  de  facto  at  the  same  time.  If  there 
could  be,  as  the  acts  of  de  facto  boards  are  valid  and  bind- 
ing until  they  are  ousted  by  judicial  proceedings,  (6  Gowen^ 
27 ;  1  Hall^  198,)  one  board  could  regularly  undo  all  that 
should  be  done  by  the  other,  3.  But  even  if  the  judg- 
ment of  the  Court  of  Appeals  were  final,  and  had  been 
executed,  and  the  claimants  put  in  possession,  that  would 
not  justify  the  maintenance  of  these  suits.  After  gaining 
the  position  of  a  board  de  factOy  they  could  bring  suits  in 
the  corporate  name,  but  had  no  such  right  when  these 
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8uit8  were  brought,  nor  when  onr  motion  was  made. 
4.  In  point  of  fact,  however,  all  the  judgments  yet  ren- 
dered in  the  case  now  pending  in  the  Supreme  Court  of 
the  United  States,  instead  of  being  in  favor  of  the  right 
of  the  parties  who  assume  to  he  directors,  and  to  use  the 
corporate  nietme  to  prosecute  these  actions,  are  directly 
and  conclusively  against  their  right  The  action  was 
commenced  in  favor  of  the  people  of  the  State  of  New 
York,  and  of  Hammatt  and  his  associates,  and  demanded 
judgment  of  ouster  against  Miller  and  others  as  usurpers 
of  the  offices  of  director,  and  that  the  plaintiffs,  other  than 
the  people  were  entitled  to  those  offices.  Before  the  case 
came  to  trial,  the  decision  of  this  court  in  The  Peoph  v. 
Eilby  (1  Lana,  203,)  was  made,  showing  that  none  of  the 
persons  claiming  to  be  directors  de  JurCy  except  Hammatt 
and  Bronson,  were  eligible  to  the  office,  and  consequently 
no  judgment  was  taken  or  claimed  at  the  special  term  in 
favor  of  any  of  the  relators,  but  only  judgment  of  ouster 
against  the  defendants,  and  from  that  time  the  names  of 
the  relators  were  dropped  out  of  the  proceedings,  which 
have  since  been  conducted  between  the  people,  only  as 
plaintiffs,  and  Miller  and  his  associates  as  defendants. 
That  record,  therefore,  instead  of  establishing  the  right 
of  the  Hammatt  board  as  directors,  either  de  jure  or  de 
factOy  establishes  conclusively  the  want  of  such  right 
K  we  admit  that  it  establishes  the  want  of  right  on  the 
part  of  Miller  and  his  associates,  that  is  wholly  imma- 
terial here.  The  question  here  depends  exclusively  on 
the  right  of  the  Hammatt  board,  who  assume  to  use  the 
corporate  name  to  bring  these  actions ;  and  that,  not  on 
their  right  de  jure,  but  on  their  right  de  facto,  Not  upon 
their  right  to  the  office,  but  on  their  actual  possession  of 
it  The  record  is  conclusive  against  them  in  both  re- 
spects. First,  the  foundation  of  the  action  rests  upon  the 
allegation  that  they  are  not  in  possession  of  the  offices, 
but  are  held  out  by  Miller  and  his  associates  who  have 
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usurped  the  offices  and  hold  them.  The  decision  ii?  The 
People  V.  Eillsy  applied  to  the  facts  disclosed  by  affidavits 
here,  as  to  the  incompetence  of  the  relators  to  hold  the 
offices,  shows  why  they  failed  to  demaud  judgment  install- 
ing them  in  office,  as  well  as  ousting  Miller  and  his  asso- 
ciates, and  why  they  could  not  have  obtained  such 
judgment,  had  they  demanded  it. 

By  the  Courty  Talgott,  J.  A  motion  was  made  in  each 
of  the  above  entitled  actions,  that  the  same  be  discon- 
tinued, upon  the  alleged  ground  that  the  same  was  brought 
by  the  attorney  of  record  therein,  wnthout  the  authority 
of  the  plaintifl*.  On  these  motions  the  appellants  sought 
to  sustain  the  allegation  of  want  of  authority  to  bring  the 
actions,  by  showing  that  the  board  of  directors  of  the 
plaintiff,  and  the  officers  under  whose  authority  the  attor- 
neys for  the  plaintiff  acted  in  bringing  the  actions,  were 
not  legally  and  duly  elected,  or,  at  all  events,  that  another 
set  of  directors  and  officers,  whose  alleged  title  the  de- 
fendants undertake  to  set  up,  were  the  officers  de  facto  of 
the  corporation. 

It  is  probably  doubtful  whether  such  questions  as  are 
sought  to  be  presented  on  these  motions,  can  be  properly 
reached  and  determined  upon  motions  of  this  character. 

Certainly  a  determination  that  the  one  or  the  other  set 

of  these  rival  claimants  to  the  offices  was  lawfully  entitled, 

.  could  not  have  auy  binding  effect  upon  the  claimants,  or 

determine  the  question  as  against  either  of  those  parties. 

The  counsel  for  the  appellants,  however,  insists  that  it 
is  not  necessary  to  determine  who  is  rightfully  entitled  to 
thB  offices  which  are  in  dispute,  and  claims  that  upon  the 
evidence  in  the  case,  the  board  of  directors  of  which 
Charles  G.  Miller  is  president,  is  the  board  of  directors 
defactOy  and  as  such  entitled  to  control  and  manage  the 
affairs  of  the  company,  to  the  exclusion  of  the  rival  board. 
An  examination  of  the  affidavits  and  other  papers  sub- 
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mitted  on  the  appeal^  shows  that  each  party  has  possess- 
ion of  some  of  the  books  and  papers  of  the  company,  and 
each  assumes  to  be  in  possession  of  the  o£Glces,  and  acts 
npon  the  assumption  of  such  possession  and  title ;  so  that 
it  would  be  quite  difficult  to  determine,  if  that  were  neces- 
sary, that  either  party,  or  if  either,  then  which,  was  in 
such  actual  possession  of  the  offices  as  to  constitute  such 
party,  for  legal  purposes,  the  officers  de  facto  of  the  cor- 
poration plaintiff. 

It  seems  to  us,  however,  that  there  is  a  consideration 
which  renders  it  unnecessary  to  determine  the  conflict 
between  the  parties  as  to  who  is  in  the  actual  possession 
of  the  office,  as  a  matter  of  fact  It  is  understood  to  be 
conceded  by  the  counsel  for  the  appellant,  that  not  only 
the  general  term  of  the  seventh  district,  but  the  Court  of 
Appeals,  upon  qtto  warranto  proceedings,  have  determined 
that  the  board  of  directors  of  which  Charles  G.  Miller  is 
president,  are  not  rightfully  in  office,  and  this,  it  seems  to 
us,  disposes  of  all  question  as  to  their  title,  whether  as 
officers  dejure  or  defaeto. 

To  constitute  a  person  an  officer  defactOy  a  mere  claim 
to  be  such  officer,  and  exercising  the  duties  of  the  office, 
are  not  sufficient.  It  is  well  settled  that  there  must  be 
color  for  the  claim,  and  a  colorable  title  to  the  office. 
( Wilcox  V.  Smith,  6  Wend.  231.  People  v.  White,  24  id.  520. 
People  V.  Peahody,  6  Ahh.  228.)  As  was  said  by  the  Su- 
preme Court  of  Connecticut,  "  an  officer  de  facto  is  one. 
who  exercises  the  duties  of  an  officer  under  color  of  right, 
by  virtue  of  an  appointment  or  election  to  that  office.  He 
differs  on  the  one  hand  from  a  mere  usurper  of  an  office, 
who  undertakes  to  act  as  an  officer  without  any  color'of 
right,  and  on  the  other  from  an  officer  dejure^  who  is  in 
all  respects  legally  appointed  and  qualified  to  exercise  the 
office."  {The  Town  of  Plymouth  v.  Pit/mouth,  17  Conn.  585. 
The  King  v.  The  Corporation  of  Bedford  Levely  6  Eoit^  356.) 

The  reason  for  sustaining  the  validity  of  the  acts  of  per- 
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sons  who  are  in  poBseesioD  of  and  exercising  the  powers 
and  performing  the  duties  of  an  office,  under  color  of  au- 
thority, so  far  as  third  persons  are  concerned,  is,  that  such 
third  person  cannot  he  supposed  to  know  all  the  facts^  or 
be  able  to  determine  with  any  certainty  the  question  of 
legal  title. 

When  the  color  of  authority  notoriously  ceases,  the  rea- 
son for  sustaining  their  acts  as  the  acts  of  officers  de  facto 
ceases.     {The  King  v.  Oorp,  of  Bedf»  Levels  mipra!) 

We  think  that  when  by  a  judgment  of  the  court  of  last 
resort,  in  a  direct  proceeding  to  determine  the  title  of 
officers  de  facto  J  it  has  been  adjudged  that  they  have  no 
rightful  title  to  the  office,  but  are  mere  usurpers,  then,  at 
least  as  to  all  who  have  notice  of  such  proceeding  and 
judgment,  the  color  of  authority  has  ceased ;  and  this 
without  regard  to  whether  anybody  else  has  been  inducted 
into  the  office  or  not.  As  officers  de  facto  there  must  be 
at  least  a  presumption  that  they  are  rightfully  in  office. 
Such  presumption  cannot  be  said  to  exist  after  the  deci- 
sion of  a  competent  tribunal  to  the  contrary.  To  hold 
that  persons  who,  according  to  the  decision  of  the  court 
having  jurisdiction  to  decide  so  as  to  bind  the  parties  and 
the  public,  are  mere  usurpers,  may  still  exercise  the 
powers  and  discharge  the  duties  of  the  usurpers'  office,  is 
to  deprive  the  judgment  of  ouster  of  all  force  or  effect. 

This  leaves,  in  this  controversy,  the  other  party,  com- 
posed of  Hammatt  and  his  associates  as  the  only  parties 
who  can  be  said  to  have  any  color  of  title. 

It  is  stated  by  the  counsel  for  the  appellant  that  the 
papers  upon  these  motions  were  held  by  the  justice  be- 
fore  whom  they  were  made  until  the  decision  of  the  Court 
of  Appeals  referred  to,  when  the  motions  were  denied, 
upon  the  assumption  that  that  decision  disposed,. in  effect, 
of  the  motions.  We  think,  for  the  reasons  above  stated, 
this  was  correct. 

It  is  stated  that  an  appeal  has  been  taken  from  the  de- 


250  CASES  m  THE  SUPREME  COURT. 

Whitney  9.  Elmer. 

cision  of  the  Court  of  Appeals  to  the  Supreme  Court  of 
the  United  States.  That  circumstance  cannot  absolve  qs 
from  the  duty  of  following  the  decision.  By  this  court 
the  decision  of  the  tribunal  of  last  resort  of  the  State  mast 
be  considered  the  law  of  the  land,  until  it  shall  have  been 
reversed. 

The  order  appealed  from,  in  each  case,  must  be  affirmed,* 
with  910  costs  of  appeal. 

[Fourth  Dbpabtmbvt,  General  Term,  at  Rochester,  September  4, 1871. 
MuUmt  P.  J.,  and  Johfuon  and  Taleottj  Justices.] 
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In  action  by  a  father,  to  recover  damages  for  the  seduction  of  his  daughter, 
evidence  of  a  promise  of  marriage,  made  by  the  defendant  to  the  daughter, 
previous  to  the  seduction,  is  inadmissible. 

If  such  evidence  is  offered  in  chief,  by  the  plaintiff,  and  axlmitted  as  general 
evidence  in  the  cause,  without  qualification  or  limitation,  it  is  cause  for 
reversal. 

The  judge  instructed  the  jury  that  "  if  they  found  that  the  defendant  prom- 
ised to  marry  the  plaintiff's  daughter,  before  he  had  sexual  intercourse  with 
her,  they  were  at  liberty  to  consider  that,  with  other  circumstances  attend- 
ing her  seduction ;  and  they  might  also  regard  it  as  one  of  the  circum- 
stances of  the  case,  in  determining  the  damages  to  be  recovered  by  the 
plamtiff,  not  for  the  purpose  of  giving  damages  for  a  breach  of  promise  of 
marriage,  but  as  one  of  the  circumstances  attending,  and  under  which  the 
seduction  of  the  daughter  was  effected."  The  defendant's  counsel  excepted 
to  this  instruction,  and  requested  the  judge  to  instmct  the  jury  that  the 
plaintiff  was  not  entitled  to  recover  any  additional  damages  on  account  of 
the  promise  of  marriage ;  wh|ch  request  the  judge  refused.  Seld  that  the 
defendant  was  entitied  to  the  instrnction  asked  for,  in  view  of  the  fact  that 
evidence  of  a  promise  of  marriage  had  been  admitted,  and  of  the  ambigu- 
ous character  of  the  instruction  on  that  subject  actually  given. 

APPEAL  by  the  defendant  from  a  judgment  in  favor 
of  the  plaintiff*,  entered  upon  the  verdict  of  a  jury. 
The  action  was  brought  to  recover  damages  for  the 
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seduction  of  the  plaintiff's  daughter  and  servant.     On  the 
trial  the  plaintiff  gave  evidence  tending  to  prove,  and 
from  which  the  jury  might  find,  that  in  the  month  of  De- 
cember, 1868,  while  Sarah  Whitney,  the  plaintiff's  daugh- 
ter, was  under  twenty-one  years  of  age,  at  the  house  of 
Seneca  Wheeler,  in  Portageville,  in  the  county  of  Wyom- 
ing, the  defendant  wrongfully  seduced  and  carnally  knew 
the  said  Sarah,  who  was^  at  the  time  of  such  seduction  and 
carnal  knowledge,  the  daughter  and  servant  of  the  plain- 
tiff; and  that  at  the  time  of  such  seduction  and  carnal 
knowledge,  the  plaintiff  resided  at  Attica,  in  said  county, 
and  the  said  Sarah  was  at  the  said  house  of  the  said  Sen- 
eca Wheeler,  visiting  his  family ;  that  by  reason  of  said 
carnal  knowledge  said  Sarah  became  pregnant,  and  there- 
after, and  in  December  1868,  returned  to  her  father's  (the 
plaintiff's)  house  in  Attica,  where  she  remained  until  after 
the  birth  of  the  child  with  which  she  was  so  pregnant, 
and  until  the  present  time ;  that  by  reason  of  such  preg- 
nancy and  the  birth  of  said  child,  the  said  Sarah  became 
and  was  sick,  and  to  some  extent  unable  to  do  or  perform 
her  duties  to  and  for  the  plaintiff,  as  such  daughter  and 
servant;  that  by  reason  thereof  the  plaintiff  necessarily 
expended  some  money,  and  he  and  his  wife  bestowed 
some  time,  care  and  attention  upon  said  Sarah,  incident 
to  the  birth  of  said  child  and  in  consequence  of  the  sick- 
ness caused  by  said  pregnancy  and  the  birth  of  said  child; 
that  the  defendant  had  been  previously  married,  but  his 
wife  died  in  June  1867,  and  he  was  sole  and  unmarried 
from  the  death  of  said  wife  until  after  said  seduction  and 
carnal  knowledge  of  said  Sarah. 

The  plaintiff's  counsel  offered  and  proposed  to  prove, 
by  the  said  Sarah  Whitney,  a  witness  for  the  plaintiff,  that 
a  short  time  previous  to,  and  at  and  about  the  time  of  said 
carnal  knowlege  of  the  said  Sarah  by  the  defendant,  the 
said  defendant  undertook  and  promised  to  marry  the  said 
Sarah  Whitney,  in  view  and  consideration  of  her  promise 
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to  marry  said  defendant.     The  connsel  for  the  defendant 
objected  to  the  evidence,  on  the  grounds  that  it  was  in- 
competent, and  because  this  action  was  brought  by  the 
plaintiff  to  recover  damages  for,  and  in  consequence  of, 
the  sednction  of  said  Sarah,  and  evidence  of  a  promise  bj 
the  defendant  to  marry  her,  was  not  admissible  in  this 
action  brought  by  the  plaintiff,  who  is  her  father;  and 
also  on  the  grounds  that  the  evidence  so  offered  was  im- 
material, and  there  was  no  allegation  of  such  fact  in  the 
complaint.     The  court  overruled  said  objections  and  each 
of  them,  and  decided  that  the  evidence  was  adniissible. 
To  which  ruling  and  decision  the  counsel  for  the  defend- 
ant excepted.     The  plaintiff'  then   proved,  by  the  said 
Sarah,  a  promise  made  by  the  defendant  to  marry  her,  u 
stated  and  set  forth  in  the  offer  so  made  by  the  plaintiff's 
counsel.    Evidence  was  given,  on  the  part  of  the  defend- 
ant, tending  to  show,  and  from  which  the  jury  might  find, 
that  during  the  year  1867,  and  from  that  time  until  said 
carnal  knowledge  of  her  by  the  defendant,  the  general 
reputation  and  general  character  of  the  said  Sarah  ad  to 
chastity,  was,  in   the  neighborhood  and  community  in 
which  she  then  resided,  bad.     On  the  part  of  the  plaintiff, 
evidence  was  given  tending  to  show  that  prior  to  and  np 
to  the  said  carnal  knowledge  of  said  Sarah  by  the  defend- 
ant, her  general  reputation  and  general  character  for 
chastity,  in  the  neighborhood  and  commui^ity,  was  good 
No  specific  act  or  acts  of  the  said  Sarah  showing  a  want 
of  chastity  in  her  were  proved,  or  attempted  to  be  proved, 
by  the  defendant,  on  the  trial,  and  no  other  evidence  was 
given  as  to  her  chastity  than  as  above  stated.    Evidence 
was  given  tending  to  prove  that  after  the  said  seduction  and 
carnal  knowledge  of  the  said  Sarah  the  defendant  married 
another  person. 

The  court  charged  the  jury  that  if  they  found  for  the 
plaintiff  they  should  give  him  such  damages  as  he  had 
been  subjected  to  by  reason  of  the  loss  of  his  daughter's 
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services,  the  expenses  he  had  been  subjected  to  by  reason 
of  her  sickness  and  confinement,  and  care  and  attention 
bestowed  upon  her,  and  the  mortification  and  disgrace  he 
experienced  in  consequence  of  her  seduction  and  confine- 
ment, and  in  addition  to  those  considerations,  they  had 
the  right,  if  they  deemed  the  case  to  be  a  proper  one  for 
that  purpose,  to  add  to  such  damages  such  further  amount 
as  they  should  deem  to  be  proper  by  way  of  punishing 
the  defendant,  and  as  they  might  deem  salutary  and 
proper,  by  way  of  example  and  restraint  upon  others  who 
might  contemplate  similar  invasions  of  parental  rights. 
That  if  they  found  that  the  defendant  promised  to  marry 
the  plaintiff's  daughter  before  he  had  sexual  intercourse 
with  her,  they  were  at  liberty  to  consider  that  with  the 
other  circumstances  attending  her  seduction;  and  they 
might  also  regard  it  as  one  of  the  circumstances  of  the 
case,  in  determining  the  damages  to  be  recovered  by  the 
plaintiff,  not  for  the  purpose  of  giving  damages  for  a 
breach  of  promise  of  marriage,  but  as  one  of  the  circum- 
stances attending,  and  under  which  the  seduction  of  his 
daughter  was  effected.  The  defendant's  counsel  excepted 
to  that  portion  of  the  charge  which  directed  the  jury  that 
they  might  consider  the  circumstance  that  the  defendant 
promised  to  marry  the  plaintiff's  daughter,  in  determining 
the  damages  the  plaintiff  should  recover,  if  they  found  in 
his  favor. 

The  counsel  for  the  defendant  requested  the  court  to 
charge  the  jury  that  they  should  not  consider  the  evidence 
of  a  promise  made  by  the  defendant  to  marry  Sarah  Whit- 
ney with  the  view  of  increasing  the  damages  to  be  given 
to  the  plaintiff.  The  court  refused  so  to  charge.  To 
which  refusal  the  counsel  for  the  defendant  duly  ex- 
cepted. 

The  counsel  for  the  defendant  requested  the  court  to 
charge  the  jury  that  if  they  should  find  that  the  defendant 
promised  to  marry  Sarah  Whitney,  that  fact  should  not 


254      CASES  m  the  supreme  court. 

Whitney  v,  Elmer. 

be  taken  into  coneideration  by  the  jury  with  a  view  to  in- 
crease the  damages  to  be  recovered  by  the  plaintiff.  The 
coart  refused  so  to  charge  the  jury.  To  which  refusal  the 
counsel  for  the  defendant  excepted.  The  counsel  for  the 
defendant  requested  the  court  to  charge  the  jury  that  if  the 
jury  should  find  that  the  defendant  promised  to  many 
Sarah  Whitney,  and  that  the  defendant  refused  to  per- 
form, and  broke  that  promise,  that  such  refusal  and  breach 
of  promise  could  not  be  taken  into  consideration  by  the 
jury  with  a  view  to  enhance  the  damages  to  be  recovered 
by  the  plaintiff  in  this  action.  The  court  refused  so  to 
charge.  To  \^hich  refusal  the  counsel  for  the  defendant 
excepted. 

The  judge  refused  to  charge  the  jury  on  the  subject  of 
the  evidence  given  of  a  promise  made  by  the  defendant 
to  marry  said  Sarah,  or  on  the  subject  of  the  damages  to 
be  given  by  reason  of  such  promise,  otherwise  than  aa 
charged  by  him  as  herein  before  stated,  and  declined  to 
charge  the  above  propositions,  for  that  reason.  To  which 
refusal  and  decision  the  counsel  for  the  defendant  ex- 
cepted. 

The  jury  found  a  verdict  in  favor  of  the  plainti^  for 
one  thousand  dollars. 

B.  Healy^  for  the  appellant. 

I.  The  court  erred  in  allowing  the  plaintiff  to  prove  by 
Sarah  Whitney  that  a  short  time  prior  to,  and  at  and 
about  the  time  of  the  carnal  knowledge  of  said  Sarah  by 
the  defendant,  the  defendant  undertook  and  promised  to 
marry  said  Sarah,  in  view  and  consideration  of  her  prom- 
ise to  marry  the  defendant.  This  evidence  was  admitted 
generally  in  the  cruse,  and  not  limited  to  any  particular 
purpose,  and  was  inadmissible,  for  reasons  stated  under 
the  next  point 

n.  The  court  charged  the  jury  "  that  if  they  found 
that  the  defendant  promised  to  n^arry  the  plaintiff's  daugh- 
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ter  before  he  had  sexual  intercourse  with  her,  they  were  at 
liberty  to  consider  that  with  the  other  circumstances  at- 
teding  her  seduction ;  and  they  might  also  regard  it  as 
one  of  the  circumstances  in  the  case  in  determining  the 
damages  to  be  recovered  by  the  plaintiff,  not  for  the  pur- 
pose "of  giving  damages  for  a  breach  of  promise  of  mar- 
riage^ but  as  one   of  the  circumstances  attending^  and 
under  which  the  seduction  of  the  daughter  was  effected.** 
The  defendant  excepted  to  that  part  of  the  charge  which 
directed  the  jury  that  they  might  consider  the  circum- 
stance that  the  defendant  promised  to.  marry  the  plain- 
tiff's daughter,  in  determining  the  damages  the  plaintiff 
should  recover,  if  they  found  in  his  favor.     The  admis- 
sion of  this  evidence,  and  the  charge  of  the  court,  partic- 
ularly that  part  to  which  the  defendant  excepted,  were 
erroneous,  as  shown  by  the  following  authorities,  and  by 
the    principles   on  which  they  were  decided.     {GiUet  v. 
Mead'^  7  Wmd.  193.    Fo%ter  v.  Scoffield,  1  John.  297.     Olarh 
V.  FUch,  2  Wend.  459-464.     WeU%  v.  Padgett,  8  Barb.  323, 
326,   327.     Sedg.  on  Dam.  544,  2d  ed.    Dodd  v.  Norris,  3 
Camp.  519.    3  Phil  Ev.  532,  Ath  Am.  ed.    Brovmell  v.  Mc- 
EweUy  5  Denioj  367*.) 

In  Otllet  V.  Mead,  evidence  was  gif  en,  under  objection, 
that  previous  to  having  carnal  knowledge  of  the  plaintiff's 
daughter,  the  defendant  promised  her  marriage.  The 
judge  allowed  it  to  be  given  to  prove  the  seduction,  and 
to  show  that  the  intercourse  between  the  parties  was  such 
as  a  prudent  parent  might  have  admitted,  but  not  to  lay 
the  foundation  for  a  recovery  of  damages  for  the  breach 
of  promise.  The  judge  charged  the  jury,  that  in  assess- 
ing the  damages  of  the  plaintiff,  they  should  have  no  , 
reference  to  the  promise  of  marriage,  the  remedy  for  the 
breach  of  which  belonged  only  to  the  female,  by  action 
in  her  own  name.  A  verdict  was  rendered  in  favor  of 
the  plaintiff  The  court  granted  a  new  trial,  because  the 
judge  at  the  trial  erred  in  receiving  evidence  of  a  promise 
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of  marriage.  Savage,  Ch.  J.,  said:  ^^In  Foster  v.  Scoffield^ 
(1  John.  299,)  it  was  held  improper.  There  the  jadge 
had  instructed  the  jury  that  they  might  give  damages  for 
the  seduction  and  also  for  breach  of  promise ;  here  the 
jury  was  cautioned  on  that  subject,  but  the  evidence  be- 
ing before  them,  they  might  be  influenced  by  it  even 
against  their  own  determination  not  to  consider  it;  this 
case  has  been  recognized  as  correct,  2  Wend.  464." 

In  Clark  v.  Fitchy  on  the  trial  the  plaintiff  offered  to 
prove  by  the  daughter,  that  previous  to  the  improper  in- 
tercourse between  the  defendant  and  her,  the  defendant 
had  promised  her  marriage.  This  evidence  was  objected 
to  and  excluded.  A  verdict  was  rendered  for  the  defend- 
ant. The  Supreme  Court  held  that  this  evidence  was 
properly  excluded,  and  on  page  464,  says:  ^'He  (the 
judge)  correctly  rejected  the  evidence  of  a  promise  of 
marriage.'! 

In  Wells  V.  Padgett^  Mason,  J.,  in  giving  the  opinion 
of  the  court,  says :  "  It  is  true,  that  in  an  action  for  seduc- 
tion, by  the  parent,  he  is  not  allowed  to  prove  the  defend- 
ant's promise  to  marry  his  daughter,  and  thereby  make 
such  promise  the  basis  of  increasing  the  damages.  There 
is  a  good  reason  for  this.  The  parent  is  not  a  party  to  the 
contract  which  he  seeks  to  make  the  basis  of  damages, 
and  there  is  a  party  to  it  who  has  a  right  to  claim  all 
damages  which  have  resulted  from  a  breach  of  it ;  and 
consequently  the  law  will  not  permit  a  parent  to  recover 
damages  on  account  of  the  contract  of  marriage.  The 
case  is  very  different,  however,  when  the  female  brings 
her  action  upon  the  contract." 

In  BrovmeU  v.  McFwen^  the  court  says  :  "It  is  true  that 
it  is  inadmissible  to  prove  that  the  defendant  made  the 
daughter  a  promise  of  marriage,  with  a  view  to  enhance 
the  damages  in  this  action." 

Sedgwick  says,  {Sedg.  on  Dam.  544,  2d  edj)  "  so,  also,  it 
is  well  settled  that  in  this  action  no  evidence  can  be  given 
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as  to  any  promise  of  marriage,  either  wit]^  reference  to 
the  right  of  action  or  measure  of  damages';  the  remedy 
for  the  breach  of  that  contract  belonging  to  the  female  in 
ber  own  name.     Thus,  in  the  king's  bench,  Lord  Ellen- 
borough  said,  *  the  •daughter  may  be  asked  whether  the 
defendant  paid  his  addresses  in  an  honorable  way ;  further 
than  that  you  can  on  no  account  go.*     So  in  New  York,  in 
Buch  a  case,  it  has  been  held  incorrect  to  admit  this. de- 
scription of  evidence,   whether  the  judge  instructs -the 
jury  that  they  may  give  damages  for  the  seduction  and 
also  for  the  breach  of  the  promise,  or  whether  he  admits 
it  only  to  prove  the  seduction,  but  not  to  enhance  the 
damages." 

In  Phillips  on  Evidence,  (voZ,  3,  ^.532,  4tth  Am.  ed.j)  it  is 
Baid :  "  Proof  of  the  defendant  having  given  the  daugh- 
ter a  promise  of  marriage,  before  he  seduced  hisr,  is  not 
admissible.  The  breach,  of  such  an  engagement  may  be 
ftiade  the  subject  of  another  action ;  and  it  is  an  injury 
to  the  daughter,  not  to  the  parent." 

If  the  plaintiff  might  give  the  promise  of  marriage  in 
evidence  to  increase  damages,  it  would  seem  to  follow 
that  the  defendant    should   be  permitted  to  prove  an 
actual  offer  by  him  to  marry  the  daughter,  in  mitiga- 
tion of  damages ;  yet  such  evidence  is  not  admissible. 
{Ingersoll  v.  Jones,  5  Barb.  661.)    In  actions  of  slander  and 
libel,  the  plaintiff  may  prove  express  malice,  ill  will  or 
hostility  on  the  part  of  the  defendant  towards  the  plaintiff, 
either  to  aggravate  the  damages,  or  to  defeat  the  defense 
of  privileged  publication.      ^Townsend    on    Slander   and 
Libel,  §  392,  and  cases  there  cited.    2  Oreenl  Ev,  §  418.     Fry 
V.  BenneU,  28  N.   T.  328.     Kennedy  v.  Oifford,  19  Wmd. 
296.)    And  for  such  purpose  the  plaintiff  may  prove  the 
publication  of  the  words  alleged,  or  words  of  similar  im- 
port, at  other  times,  and  on  different  occasions  from  those 
stated  in  the  complaint,  and  he  may  prove  any  act  or  lan- 
guage of  the  defendant,  not  in  itself  actionable,  tending 
Vol.  LX.  17 
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to  prove  maliq^  on  the  part  of  the  defendant  in  regard  to 
the  particular  slander  or  libel  which  is  the  subject  of  the 
action.  {Fry  v.  Bennett^  28  N.  Y.  324.  Boot  v.  Lowndes, 
6  Hilly  618.)  But  words  which  may  be  the  subject  of 
another  action,  cannot  be  given  in  •evidence  to  show 
malice.  (Howard v.  Sexton^  AN.  Y.  157.  Bootv,  Loumdes, 
6  HUl,  618.)  The  language  of  the  courts  in  the  last  two 
cases,  is  peculiarly  applicable  to  this.  In  Howard  v.  Sez- 
tofiy  the  action  was  slander.  The  court,  on  the  trial,  allowed 
the  plaintifi*  to  prove  the  speaking  of  defamatory  words 
not  contained  in  the  declaration,  as  evidence  of  malice, 
to  show  with  what  mind  the  words  laid  in  the  declaratiou 
were  spoken,  and  for  no  other  purpose.  In  delivering  the 
opinion  of  the  court,  Gardner,  J.,  (among  other  thin^) 
said :  "  The  evidence  was  admitted  by  the  judge,  '  to 
•show  wnth  what  mind  the  words  stated  in  the  declaration 
were  spoken,  and  for  no  other  purpose.'  In  other  words, 
to  prove  express  malice.  As  this  was  not  essential  to  susi 
tain  the  action,  there  could  be  no  assignable  reason  for 
the  admission  of  such  testimony,  except  to  aggravate  the 
damages.  And  yet  upon  that  question  the  learned  judge, 
in  effect,  instructed  the  jury  to  disregard  it.  If  they  had 
regarded  the  ruling  of  the  court,  which  is  never  done  un- 
der such  circumstances,  the  evidence  was  irrelevant,  and 
should  have  been  excluded."  In  Boot  v.  Lowndes^  the 
declaration  contained  three  counts.  After  the  plaintiff 
had  proved  the  speaking  of  slanderous  words  at  three 
different  times,  she  was  allowed  to  prove  slanderous  words 
spoken  at  other  times,  some  pf  which  were  not  laid  in  the 
declaration.  The  court,  per  Bronson,  J.,  said:  ^'To  ad- 
mit the  proof  of  such  words  (those  not  laid  in  the  declar- 
ation,) must  be  a  surprise  upon  the  defendant.  It  cannot 
be  supposed  that  he  will  be  prepared  to  try  a  matter  of 
which  the  plaintiff'  has  not  complained.  That  is  not  all. 
If  the  plaintiff  may  prove  the  words,  the  defendant  may 
justify  as  to  those  words;  and  thus  the  court  and  jury 
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will  be  led  off  from  the  point  in  controversy,  as  presented 
by  the  pleadings,  into  the  trial  of  an  indefinite  number  of 
collateral  issues.  But  what  is  still  worse,  the  plaintiff 
will  be  allowed  to  recover  damages  for  an  injury,  when  the  ^ 
recovery  will  not  be  a  bar  to  another  action  for  the  same 
cause.  I  know  it  is  said  that  the  judge  must  tell  the 
jury  not  to  give  damages  for  the  words  which  are  not  laid 
in  the  declaration.  But  suppose  he  does  give  that  instruc- 
tion, everybody  knows  that  it  will  have  little  or  no  effect. 
However  honestly  the  jury  may  intend  to  follow  the 
guidance  of  the  court,  it  requires  but  a  moderate  acquaint- 
ance with  the  operations  of  the  human  mind  to  see  that 
they  will  be  misled  by  the  introduction  of  such  evidence. 
If  after  proving  the  words  laid,  imputing  larceny,  the 
plaintiff  is  allowed  to  prove  other  words  imputing  rob- 
bery or  murder,  it  is  past  all  doubt  that  the  latter  words, 
whatever  the  judge  may  say  to  the  contrary,  will  influ- 
ence the  jury  in  fixing  the  quantum  of  damages.  This 
has  been  admitted  by  those  who  have  received  such  evi- 
dence. To  tell  the  jury  at  one  moment  that  the  evidence 
is  proper,  and  at  the  next  that  they  must  disregard  it,  in- 
volves a  contradiction ;  and  if  the  jury  is  composed  of 
sensible  men,  they  will  either  think  lightly  of  the  law,  or 
of  those  who  administer  it.  But  whatever  they  may 
think,  they  will  give  damages  for  the  words  not  laid;  and 
thus  the  defendant  may  suffer  a  double  punishment  for 
the  same  fault.  It  is  said  that  the  proof  is  admissible  to 
show  the  defendant's  malice  in  speaking  the  words  laid. 
But  if  those  words  are  defamatory,  malice  is  implied,  and 
no  extrinsic  evidence  of  its  existence  can  be  necessary. 
And  if  the  words  laid  are  not  defamatory,  proof  of  ex- 
press malice  will  not  make  them  so." 

With  reference  to  the  evidence  of  a  promise  of  marriage, 
it  may  be  said,  as  was  said  by  Gardner,  J.,  in  Howard  v. 
Sexton,  ^^  as  this  was  not  essential  to  sustain  the  action, 
there  could  be  no  assignal^le  reason  for  the  admission  of 
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each  ttstimoDj,  except  to  aggravate  the  damages."  The 
judge,  by  his  charge,  substantially  instructed  the  jury  that 
they  might  consider  the  promise  of  marriage  not  only  as 
one  of  the  circumstances  attending  the  seduction  of  the 
plaintiff's  daughter,  but  they  might,  in  addition  to  that, 
also,  regard  it  as  one  of  the  circumstances  of  the  case  in 
determining  the  damages  to  be  recovered  by  the  plaintiff. 
The  jury  were  in  effect  told  that  after  they  had  found  that 

t 

the  defendant  seduced  the  plaintiff's  daughter,  and  after 
they  had  determined  that  the  plaintiff  was  entitled  to  a 
verdict  in  his  favor  therefor,  they  might  regard  the  con- 
tract of  marriage,  in  fixing  the  amount  of  damages  to  be 
recovered  by  the  plaintiff.  The  jury  were,  by  this  charge, 
authorized  to  assess  against  the  defendant,  damages  to  an 
unlimited  amount,  on  account  of  the  promise  of  marriage, 
and  no  one  can  know  how  much  of  the  91000  damages 
the  jury  gave  in  consequence  of  the  promise.  Notwith- 
standing nine-tenths  of  this  verdict  may  have  been  given 
by  reason  of  the  promise  of  marriage,  yet  there  is  another 
party,  who,  in  another  actipn,  may  recover  every  farthing 
of  damages  arising  from  the  promise  or  its  breach,  and 
whose  right  to  damages  is  not  in  any  way  limited  or 
affected  by  the  recovery  in  this  case.  The  jury  were  not 
informed  that  any  one  other  than  the  plaintiff  could  re- 
cover on  account  of  the  promise  of  marriage,  or  its  breach. 
The  judge,  in  speaking  of  the  damages  to  be  recovered  on 
account  of  the  promise  of  marriage,  in  his  charge,  as  stated, 
by  way  of  parenthesis,  says,  "  not  for  the  purpose  of  giving 
damages  for  a  breach  of  promise  of  marriage."  The  mere 
promise  of  marriage,  without  proof  of  its  breach,  could 
not  be  regarded  for  the  purpose  of  giving  damages  for  a 
breach  of  promise  of  marriage.  The  judge  distinctly 
charged  that  the  jury  might  regard  (i.  e.,  pay  attention  to; 
mark  particularly ;  consider  seriously ;  treat  as  something 
of  peculiar  importance,  value  or  sanctity ;  see  Webster's 
Dictionary,)  the  promise  of  marriage  as  one  of  the  circum- 
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stances  of  the  case  in  determining  (i.  e., .  in  fixing  the 
boundaries  of;  in  setting  bounds  to ;  in  ascertaining  the 
quantity  or  amount  of,)  the  damages  to  be  recovered  by 
the  plaintiff  The  jury  having  been  allowed  to  increase 
the  damages  to  an  unlimited  extent  on  account  of  the 
promise  of  marriage,  the  purpose  of  the  jury  in  so  doing 
was  of  little  consequence  to  the  defendant.  Proof  of  the 
promise  could  not  be  of  any  service  in  the  case  for  any 
purpose  except  to  enhance  the  damages.  As  was  substan- 
tially said  by  Bronson,  J.,  in  Boot  v.  Lowndes :  "  If  the  de- 
fendant seduced  the  plaintiff's  daughter,  whereby  she 
became  pregnant,  and  the  plaintiff  lost  her  services,  the 
cause  of  action  was  established,  and  evidence  of  a  promise 
of  marriage  was  wholly  unnecessary.  If  the  seduction, 
pregnancy,  and  consequent  loss  of  service,  were  not  proved, 
proof  of  a  promise  of  marriage  could  not  be  of  any  con- 
ceivable importance." 

If  the  defendant  promised  to  marry  the  plaintiff's  daugh- 
ter, that  fact  would,  in  no  legitimate  way,  tend  to  show 
that  he  had  carnal  knowledge  of  her,  or  that  the  plaintiff 
lost  her  services  by  reason  of  such  knowledge.  The  female 
is  entitled  to  recover  all  the  damages  arising  from,  or  con- 
sequent upon,  the  promise  of  marriage.  In  Wells  v.  Pad^ 
getty  (8  Barb.  323,)  which  was  for  breach  of  promise,  it  was 
held,  that  if  the  defendant's  promise  of  marriage  was  made 
with  a  view  to  seduce  the  plaintiff,  and  the  defendant  by 
means  of  the  promise,  seduced  her,  the  jury  should  con- 
sider the  seduction  in  aggravation  of  the  damages  for  the 
broken  promise.  This  was  the  first  case  in  this  State  pre- 
senting that  question.  In  that  case,  Mason,  J.,  in  an  able 
and  elaborate  opinion,  presents  the  distinction  between 
admitting  evidence  of  seduction  in  &n  action  for  breach  of 
promise,  and  admitting  evidence  of  a  promise  of  marriage 
in  an  action  for  seduction.  Among  other  things,  he  says : 
"The  objection  that  the  parent  has  his  action  for  the 
seduction,  is  equally  untenable.     The  loss  of  service  is  the 
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gist  of  the  action,  when  brought  by  the  parent.  *  *  * 
The  child's  loss  of  character,  and  dishonor  and  angnish, 
and  distress  of  mind,  do  not  constitute  the  basis  of  the 
parent's  claim  to  damages.  The  action  for  breach  of  mar- 
riage promise  is  given  to  afford  an  indemnity  to  the  mis- 
used party  for  the  temporal  loss  which  the  party  has 
sustained  in  not  having  the  contract  fulfilled;  and  this  has 
always  been  held  to  embrace  the  injury  to  the  feelings 
and  affections,  wounded  pride,  and  the  loss  of  marriage. 
Now  it  seems  to  me  that  all  of  these  things  are  greatly 
aggravated  where  the  seduction  has  been  accomplished 
nnder  the  false  color  of  a  marriage  promise,  and  that  here 
is  a  proper  field  of  damages  in  this  action,  which  is  un- 
touched by  the  parent's  action  for  seduction.  *  *  *  It 
seems  to  me  that  here  is  a  broad  field  for  assessing  dam- 
ages, which  the  parent's  action  for  seduction*  does  not 
reach,  and  which  the  law  will  allow  the  jury  to  occupy  iu 
assessing  damages,  where  the  seduction  has  been  accom- 
plished through  a  fraudulent  promise  of  marriage.  But 
it  is  said  that  the  law  is  settled  in  this  state,  that  in  an 
action  for  seduction,  by  the  parent,  evidence  that  the  de- 
fendant had  promised  to  marry  the  daughter  was  inadmis- 
sible to  enhance  the  damages,  and  that  the  converse  should 
be  equally  good.  It  is  true,  that  in  an  action  for  seduc- 
tion, by  the  parent,  he  is  not  allowed  to  prove  the  defend- 
ant's promise  to  marry  his  daughter,  and  thereby  make 
such  promise  the  basis  of  increasing  the  damages.  *  *  * 
There  is  a  good  reason  for  this.  The  parent  is  not  a  party 
to  the  contract  which  he  seeks  to  make  the  basis  of  dam- 
ages, and  there  is  a  party  to  it  wbp  has  a  right  to  claim  all 
damages  which  have  resulted  from  a  breach  of  it ;  and 
consequently  the  law  will  not  permit  the  parent  to  recover 
damages  on  account  of  the  contract  of  marriage."  This 
opinion  of  Mason,  J.,  was  approved  and  followed  in  the 
Court  of  Appeals,  in  Kniffen  v.  MeOonnell,  (30  N.  Y.  285.) 
Wells  V.  Padgett  and  Kniffen  v.  McConnell,  clearly  show 
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'tliat  Sarah,  the  plaintiff's  daughter,  may  still  recover  all 
"tlie  damages,  on  account  of  which  the  plaintiff  has  recov- 
ered, by  reason  of  the  promise  of  the  defendant  to  marry 
tlie  plaintiff«'s  daughter,  Sarah.     The  recovery  in  this  case* 
Tvill  not  bar  the  right  of  Sarah  to  recover  the  second  time, 
"the  same  damages,  and  for  the  same  cause,  for  and  upon 
^^rhich  the  plaintiff  was  allowed  to  recover  in  this  action ; 
and  the  defendant,  if  this  judgment  is  sustained,  may  be 
required  to  pay  the  daughter,  and  also  the  father,  the  same 
damages,  for  one  and  the  same  fault,  and  made  to  pay 
double  the  amount  of  damages  done.     The  damages  re- 
covered in  this  action  on  account  of  the  promise,  were 
precisely  those  which  the  court,  in  Wells  v.  Padgett,  said 
were  "  untouched  by  the  parent's  action  of  seduction," 
and  *' which  the  parent's  action  for  seduction  does  not 
reach.'* 

Even  if  the  judge  had  instructed  the  jury  to  wholly  dis- 
regard the  evidence  of  a  promise  of  marriage,  in  fixing  the 
damages,  this  would  not  have  cured  the  error ;  because, 
notwithstanding  such  instruction,  the  evidence  might  still 
influence  the  verdict.  (Grillet  v.  Mead,  7  Wend,  193. 
Howard  v.  Seixton,  4  N.  Y.  157.  Boot  v.  LowndeSy  6  HUlj 
519.  Urhen  v.  Lorillard,  19  N,  Y.  299,  302,  303.)  The 
first  three  of  these  cases  illustrate  and  show  what  a  jury 
may  reasonably  be  expected  to  do  on  the  subject  of  dam- 
ages, in  such  cases,  if  the  evidence  permits,  despite  any- 
thing the  judge  may  say  in  his  charge.  I  have  before 
sufiiciently  referred  to  these  cases  on  this  point  In  Erben 
V.  Lorillardy  Qrover,  J.,  says :  "  The  plaintiff's  counsel  in- 
sists that  this,  if  error,  was  cured  by  the  charge.  When 
illegal  evidence,  properly  excepted  to,  has  been  received 
during  the  trial,  it  must  be  shown  that  the  verdict  was 
not  affected  by  it,  or  the  judgment  will  be  reversed.  If 
the  evidence  may  have  affected  the  verdict,  the  error  can- 
not be  disregarded.  The  rights  of  parties  can  only  be 
preserved  by  adhering  to  this  rule.     It  would  be  vain  to 
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observe  the  rules  prescribed  by  law  to  secare  an  impartia] 
jary,  if  their  minds  are  to  be  subjected  to  the.  influence 
of  illegal  evidence  after  they  are  impanneled.  It  does  not 
follow  that  impressions  thus  obtained  will  ha've  no  effect, 
although  the  judge  directs  them  to  disregard  the  evidence. 
A  juror  is  never  made  competent  by  the  direction  of  the 
judge  to  disregard  any  opinion  he  had  formed  previous  to 
taking  his  seat  Such  direction  has  never  been  thong'ht 
sufficient  to  protect  a  party  from  its  effect.  An  opinion 
derived  from  illegal  evidence  upon  the  trial,  would  be 
equally  prejudicial. 

It  is  useless  to  conjecture  what  the  effect  of  the  evidence 
of  the  promise  of  marriage,  or  the  charge  of  the  judge 
thereon,  may  have  been  on  the  verdict  Both  were 
erroneous. 

m.  The  counsel  for  the  defendant  requested  the  court 
to  charge  the  jury  that  they  should  not  consider  the  evi- 
dence  of  a  promise  made  by  the  defendant  to  marry  Sarah 
Whitney,  with  the  view  of  increasing  the  damages  to  be 
given  to  the  plaintiff.  The  court  refused  so  to  charge, 
and  the  defendant  excepted.  This  was  error.  It  embraced 
an  undeniable  proposition,  which  had  not  been  before 
charged,  and  should  have  been  given  to  the  jury. 

rV.  The  counsel  for  the  defendant  requested  the  court 
to  charge  the  jury,  that  if  they  should  find  that  the  defend- 
ant promised  to  marry  Sarah  Whitney,  that  fact  should 
not  be  taken  into  consideration  with  a  view  to  increase  the 
damages  to  be  recovered  by  the  plaintiff.  The  court  re- 
fused so  to  charge,  and  the  defendant's  counsel  excepted 
to  such  refusal.     This  refusal  was  error. 

V.  The  counsel  for  the  defendant  requested  the  court  to 
charge  the  jury  that  if  the  jury  should  find  that  the  defend- 
ant promised  to  marry  said  Sarah,  and  that  the  defendant 
refused  to  perform,  and  broke  that  promise,  such  refusal 
and  breach  of  promise  could  not  be  taken  into  considera- 
tion by  the  jury,  with  a  view  to  enhance  the  damages  to 
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be  recovered  by  the  plaintiff  in  this  action.  The  court 
refused  so  to  charge  the  jury.  To  which  refusal  to  charge 
the  counsel  for  the  defendant  excepted.  This  refusal  was 
error.  Evidence  was  given,  on  the  trial,  showing  that  at 
the  time  of  the  promise  of  marriage,  and  from  June  1867 
until  after  the  seduction  and  carnal  knowledge  of  Sarah, 
the  defendant  was  sole  and  unmarried.  Evidence  was 
also  given  tending  to  prove  that  after  the  seduction  and 
carnal  knowledge  of  said  Sarah,  by  the  defendant,  the 
defendant  broke  his  promise  to  marry  Sarah,  by  marrying ' 
another  person.  This  request  was  therefore  founded  upon 
evidence  given  in  the  case.  The  request  squarely  pre- 
sented the  distinct  question,  whether  the  father,  in  an 
action  against  the  defendant,  for  the  seduction  of  his  * 
daughter,  can  recover  damage  for  the  breach  of  a  marriage 
contract,  made  by  the  defendant  with  the  daughter ;  and 
the  defendant  was  entitled  to  an  unequivocal  .charge  upon 
that  point.  The  jury  might,  and  would,  regard  the  judge's 
refusal  so  to  charge,  as  an  instruction  to  them  to  give  the 
father  damages  for  the  breach  of  promise.  The  judge 
had  charged  that  the  jury  might  consider  the  defendant's 
promise  to  marry  the  plaintiff's  daughter  with  the  other 
circumstances  attending  the  seduction,  and  they  might 
also  regard  it  (the  promise)  as  one  of  the  circumstances 
of  the  case,  in  determining  the  damages  to  be  recovered 
by  the  plaintiff,  and  incidentally  said,  "  not  for  the  pur- 
pose of  giving  damages  for  a  breach  of  promise  of  mar- 
riage," &c.  He  did  not  inform  the  jury,  by  his  charge, 
that  they  could  not  consider,  the  evidence  of  a  breach  of 
the  promise  with  the  view  to  increase  the  damages.  He  in 
no  way  informed  the  jury  what  effect  was  to  be  given  to 
the  evidence  of  a  breach  of  the  promise,  except  by  his 
refusal  to  charge  as  above  stated. 

VI.  The  judge  refused  to  charge  the  jury  on  the  sub- 
ject of  the  evidence  given  of  a  promise  made  by  the  de- 
fendant to  marry  said  Sarah,  or  on  the  subject  of  the 


266  CASES  m  the  supreme  coubt. 

Whitney  9.  Elmer. 

damages  to  be  given  by  reason  of  such  promise,  otherwise 
than  as  charged  by  him  as  herein  before  stated,  and  de- 
clined to  charge  the  above  proposition  for  that  reason. 
To  which  refusal  and  decision  the  counsel  for  the  defend- 
ant excepted.     This  refusal  was  error.    At  the  time  the 
judge  made  this  final  decision,  the  counsel  for  the  de- 
fendant was  about  to  request  him  to  charge  the  jury  that 
if  they  should  find  that  the  defendant  made  the  promise 
of  marriage  in  good  faith,  and  without  any  design  or  ex- 
pectation that  the  promise  should  or  would  in  any  way 
contribute  or  lead  to  the  seduction  of  said  Sarah,  and  that 
such  promise  did  not,  in  fact,  in  any  way,  induce  or  con- 
tribute to  the  accomplishment  of  her  seduction,  then,  and 
in  such  case,  the  jury  should  not  regard  the  fact  of  the 
promise  of  marriage,  to  enhance  the  damages  to  be  recov- 
ered by  the  plaintiff.    But  after  the  judge  had  made  and 
announced  his  decision,  and  the  defendant  had  excepted 
thereto,  further  requests  to  charge  upon  the  subject  were 
useless,  and  might  have  been  well  regarded  as  disrespect- 
ful to  the  court.    After  the  evidence  of  the  promise  was 
given,  and  after  the  judge's  charge,  and  after  the  judge 
had,  in  the  presence  of  the  jury,  refused  to  charge  these 
several  requests,  it  is  not  difficult  to  see  the  effect  of  the 
promise,  and  its  breach,  upon  the  verdict. 

JS.  ChalkeTy  for  the  respondent 

I.  The  promise  of  marriage  is  not  of  itself  a  cause 
of  action  in  behalf  of  the  daughter.  There  is  no  adjudged 
case  where  the  point,  whether  the  promise  may  be  given 
in  evidence  to  show  which  was  the  seducer,  has  been 
passed  upon  or  examined.  But  all  the  intimations  are  in 
favor  of  such  rule.  On  principle,  there  can  be  no  ruling 
against  it,  for, 

II.  The  having  carnal  intercourse  with  a  daughter, 
does  not  of  itself  give  the  parent  a  cause  of  action ;  nor 
can  he  maintain  the  action  where  the  daughter  is  the  se- 
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mincer.    It  is  only  the  seductive  arts  practiced  that  give 
tAxe  action. 

m.  How  can  that  which  was  practiced  by  the  defend- 
ant be  shown  to  be  a  seductive  art,  but  by  showing  what 
"tliat  thing  was  ?    If  that  thing  was  a  promise,  to  exclude 
it  is  to  exclude  proof  of  the  very  gist  of  the  action.    It  will 
"be  borne  in  mind  that  a  breach  of  that  promise  is  quite 
another  thing,  and  is  irrelevant  to  any  seduction.     It  is 
lield  in  many  cases  that  there  may  be  proof  of  "paying 
respectful  attentions,"  (cases  cited  in  5  BeniOy  368,)  from 
which  to  infer  a  promise  of  marriage ;  -then  why  not  show 
the  promise  itself?    To  admit  proof  of  the  "  respectful  at- 
tentions,'* and  exclude  proof  of  a  promise,  is  to  prefer 
remote  and  equivocal  testimony  to  the  direct  and  certain. 
Again,  Webster  defines  seduction  to  be  "  the  act  or  crime 
of  persuading  a  female  to  surrender  her  chastity,^'  the 
"means  leading  astray,"  the  "instrumentality  to    evil." 
Is  it  not,  then,  proper  to  show  what  was  the  act  persuad- 
ing, the  means  leading,  the  instrumentality?     The  act 
proved  in  this  case  was,  simply,  the  promise  of  marriage, 
and  not  the  breach  of  it.     The  defendant  showed  that, 
and  the  plaintiff  is  not  responsible  for  that  evidence. 

IV.  The  rule  is  laid  down  in  2  Wend.  459,  and  sustained 
in  banc,  "  that  there  could  be  no  seduction  without  evi- 
dence of  an  intention  to  marry,"  and  what  better  evidence 
than  proof  of  the  promise  is  possible  ?  In  8  Barb,  325,  the 
court  says  "  the  seduction "  was  "  got  by  cheat."  Is  it 
not,  then,  competent  tcf  show  what  the  cheat  was,  so  that 
the  juiy  may  see  which  party  was  in  the  wrong? 

V.  To  review  the  cases ;  all  in  this  State  are  founded 
on  3  Camp.  519,  and  3  Wih.  18,  without  examination,  and 
certainly  not  to  the  point  involved  here.  In  1  John.  297, 
the  evidence  was  offered  as  a  ground  of  damages,  quoting 
3  Wih.  {supra,)  and  which  distinguishes  that  case  from 
the  present.  The  objection  there  is,  that  for  breach  of  the 
promise  the  daughter  has  a  right  of  action.    And  another 
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objection,  by  Kenty  is  that  the  daughter  is  an  interested 
witness  to  prove  that  promise.    Now^  here,  the  plaintiff 
showed  no  breach  of  promise,  and  the  promise  was  shown, 
not  as  a  ground  of  damages,  but  for  another  purpose ; 
and  the  objection  that  the  daughter  is  an  interested  wit- 
ness, is  now  done  away  with  by  the  Code.    Those   two 
are  the  only  objections  ever  taken.    The  first,  a  breach 
of  promise,  was  neither  shown  by  the  plaintiff,  nor  offered 
as  a  ground  of  damages,  and  the  second  is  abolished   bj 
law.     The  case  in  2  Wend.  459,  quotes  1  John,  without 
examination.    In  7  Wend.  193,  the  proof  was  offered  as  a 
ground  of  damages,  and  therefore  rightfully  excluded,  bat 
the  court  there  say  there  are  many  cases  where  the  proof 
was  admitted  and  the  court  refused  to  set  aside  the  ver- 
dict.    The  case  in  5  Denio,  367,  rightly  viewed,  is  in  our 
favor,  and  here  the  court  refused  to  set  aside  the  verdict 
where  such  evidence  was  given.     In  7  Wend.  193,  the 
proof  was  offered  as  a  ground  of  damages,  and  does  not 
touch  the  present  case,  and  there  the  court  says  that  in 
many  cases  such  has  been  given,  and  the  courts  have  re- 
fused to  set  aside  the  verdicts. 

VI.  Now,  that  the  daughter  has  a  right  of  action  for  a 
breach  of  promise,  has  nothing  to  do  with  this  case:  The 
plaintiff  here  did  not  prove  a  breach  of  promise,  and  what 
he  did  show  was  but  a  part  of  a  cause  of  action,  for  which 
the  daughter  may  sue.  That  the  daughter  may  use  the 
same  proof  in  an  action  by  her,  is  not  a  valid  objection ; 
for  when  an  action  is  brought  by  a  master  for  beating  his 
servant,  per  quod  servituim  amisitj  evidence  of  the  battery 
is  proper,  although  the  servant  may  use  the  same  evidence 
in  an  action  brought  hy  him  to  recover  damages  for  the 
assault  and  battery.  Even  in  8  Barh  323,  the  action  was 
by  the  daughter  for  a  breach  of  promise,  and  the  court 
held  proof  of  a  seduction  admissible.  Vice  versa,  when 
the  parent  brings  the  action  for  the  seduction,  may  not  the 
promise,  to  say  nothing  of  the  breach  of  it,  be  given. 
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VJLl.  The  court  rightly  charged  the  jury,  and  it  is  not  to 
be  presumed  that  the  jury  disobeyed  the  instructions,  nor 
is  there  anything  in  the  verdict  to  warrant  the  inference 
of  such  disobedience. 

VJLLL  There  is  no  reason  to  disturb  this  verdict  Th^ 
progress  of  jurisprudence  requires  the  abote  doctrine  to 
be  examined  and  settled  on  the  rational  basisi 

Bt/  the  Courty  Talcott,  J.  This  is  action  by  the  plain- 
tiff for  the  seduction  of  his  daughter  and  getting  her  with 
child.  On  the  trial  the  plaintiff  offered  to  prove  by  the 
daughter,  as  evidence  in  chief,  ^'  that  a  short  time  previous 
to,  and  about  the  time  of^  the  said  carnal  knowledge  of 
the  said  Sarah  by  the  defendant,  the  said  defendant  un- 
dertook and  promised  to  marry  the  said  Sarah  Whitney, 
in  view  and  consideration  of  her  promise  to  marry  the 
defendant"  This,  evidence  was  objected  to  by  the  defend- 
ant, was  admitted,  and  an  exception  taken  to  the  ruling. 

It  is  perfectly  well  settled  that  evidence  of  a  promise 
of  marriage  to  the  daughter  is  inadmissible  in  an  action 
by  the  father.  A  moment's  consideration  of  the  theory 
upon  which  the  action  by  the  father  is  maintained,  is  suf- 
ficient to  show  the  inadmissibility  of  the  evidence  obj  Aited 
to.  The  ground  of  the  action  by  the  father  is  the  loss  of 
service  of  the  child  by  reason  of  the  sickness  and  inability 
to  labor  induced  by  her  pregnancy.  It  is  manifest  that 
whether  there  has  been  a  promise  of  marriage,  or  not,  is 
wholly  immaterial  to  any  question  legally  pertinent  to  the 
ground  of  the  action,  or  the  amount  of  damages  sustained 
by  the  sickness. 

The  promise  of  marriage,  and  the  breach  of  it,  are  the 
subjects  of  an  action  by  the  daughter.  The  promise  is 
made  to  her,  and,  in  judgment  of  law,  for  her  benefit  As 
a  chose  in  action,  it  is  her  sole  property,  in  which  the' 
father  has  no  legal  interest  Of  course  there  is  manifest 
danger,  if  such  evidence  is  allowed  to  be  given  in  an 
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action  by  the  father,  that  damages  may  be  given  in  that 
action  based  to  some  extent  upon  the  breach  of  the  mar- 
riage promise.     Although  the  moral  gailt  of  such  a  trans- 
action is  very  much  enhanced,  where  advantage  has  been 
taken  of  the  relations  created  by  an  engagement  of  mar- 
riage, to  overcome  the  scruples  of  a  virtuous  female,  fol- 
lowed by  a  repudiation  of  the  contract,  yet  the  guilty 
party  is  liable,  in  this  as  in  all  other  cases  of  wrongs,  to 
one  recovery  of  damages  in  a  civil  action  for  the  same  act. 
The  authorities  are  very  clear  in  rejecting  this  species  of 
evidence  in  the  father's  action.     {Sedg.  on  Damages,  544, 
2d  ed.    Gillet  v.  Mead,  7  Wend,  193.     Brownell  v.  MeJSwenj 
5J)enio,  367.) 

It  seems  to  be  claimed  by  {he  counsel  for  the  respond- 
ent, that  the  admission  of  the  evidence  in  question  was 
qualified  by  some  special  purpose  to  which  its  efiPect  was 
limited.  It  is  sufficient  to  say,  in  answer  to  this  sugges- 
tion, that  no  such  qualification  is  apparent  in  the  case. 
According  to  the  case,  the  evidence  was  oflTered  in  chief 
by  the  plaintifi^  and  admitted  as  general  evidence  in  the 
cause,  without  qualification  or  limitation.  If  it  appeared 
that  any  position  had  been  taken,  or  might  have  been 
taken,  by  the  defendant,  looking  towards  a  mitigation  of 
damages,  upon  the  ground  that  the  father,  by  neglect 
of  the  proper  care  and  protection  of  his  daughter,  had 
recklessly  exposed  her  virtue  to  temptation  or  assault, 
and  thus  in  some  measure  contributed  to  the  injury  of 
which  he  complained,  the  fact  of  a  pending  engagement 
of  marriage  between  the  parties  might  have  been  admis- 
sible, under  some  circumstances,  {see  Gillet  v.  Mead,  mpra^ 
but  no  such  foundation  for  the  admission  of  the  evidence 
appears  in  this  case. 

Moreover,  it  would  seem  as  though  the  learned  justice, 
at  the  trial,  must  have  been  understood  as  holding  that 
the  promise  of  marriage  and  the  breach  of  it,  which  it 
appears  was  proved  in  the  case,  constituted  a  substantive 
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ground  of  damages.  The  case  states  that  the  court  in- 
structed the  jury  "  that  if  they  found  that  the  defendant 
promised  to  marry* the  plaintiff's  daughter  before  he  had 
sexual  intercourse  with  her,  they  were  at  liberty  to  con- 
sider that,  with  other  circumstaiyc^es  attending  her  seduc- 
tion ;  and  they  might  also  regard  it  as  one  of  the  circum- 
stances of  the  case,  in  determining  the  damages  to  be 
recovered  by  the  plaintiff,  not  for  the 'purpose  of  giving 
damages  for  a  breach  of  promise  of  marriage,  but  as  one 
of  the  circumstances  attending,  and  under  which  the  se- 
duction of  the  daughter  was  effected." 

Now,  on  the  case  as  presented  to  us,  it  does  hot  appear 
how  the  jury  were  authorized  to  '^regard  it  (the  promise 
of  marriage,)  as  one  of  the  circumstances  of  the  case  in  de- 
termining the  damages  to  be  recovered  by  the  plaintiff." 
This  instruction  was  excepted  to,  and  the  counsel  for 
the  defendant,  presenting  the  idea  in  various  forms  in 
different  requests,  in  substance,  requested  the  judge  to 
expressly  instruct  the  jury  that  the  plaintiff  in  this  action 
was  not  entitled  to  recover  therein  any  additional  damages 
on  account  of  the  promise  of  marriage.  These  requests 
the  court  refused,  and  the  defendant  excepted. 

We  think  the  defendant  was  entitled  to  the  instruction 
asked  for,  in  view  of  the  fact  that  the  evidence  of  the 
promise  of  marriage  had  been  admitted,  and  of  the  ambig- 
uous character  of  the  instruction  on  that  subject  actually 
given. 

The  judgment  should  be  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 

[Fourth  Dbpartubnt^  Gbnbbil  Tbrv,  at  Rochester)  September  4, 1871. 
MfdUHj  P.  J.,  and  /oAfuon  and  TalcoUt  Justices.] 
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John  M.  Hubd  and  others,  Trustees,  &;c.  vs.  Jane   Tai.i> 
MAN  and  others,  Executrix  and  Executors,  &c. 

When  trustees  of  a  manafacturiDg  corporation,  under  the  act  of  the   leg^iala- 
tore,  of  April  16,  1852,  "  to  facilitate  the  dissolution  of  manufactorin^  cor- 
porations in  the  county  of  Herkimer,"  &c.,  {Lawa  of  1852,  eh,  S61,)  or   the 
act  of  April  12, 1858,  making  the  former  act  applicable  to  similar  corpora- 
tions in  Cayuga  county,  {Laws  of  1858,  eh,  179,)  shall  have  proceeded  to 
declare  the  company  insolvent,  and  to  make  an  assessment  upon  the  stock- 
holders as  for  a  deficiency,  objections  to  the  mode  in  which  the  tmsteeB  have 
made  the  assessment,  and  to  the  considerations  which  they  took  into  view, 
and  upon  which  they  acted  in  determining  the  amount  necessary  to  be  as- 
sessed, being  questions  as  to  whether  or  not  they  erred  in  their  detennina- 
tion  as  to  the  proper  amount  of  the  assessment,  cannot  arise  in  an  action 
by  the  trustees  to  recover  the  amount  of  an  assessment. 

If  the  assessors  had  jurisdiction  to  proceed  and  make  the  assessment,  errors 
committed  by  them  in  neglecting  to  assess  on  some  stock,  in  assessing  stock. 
not  liable  to  assessment,  and  in  determining  the  amount  of  the  assessmeDt^ 
should  be  corrected  by  an  application  to  the  court,  under  the  statute,  which 
provides  that  the  trustees  shall  be  under  the  direction  and  control  of  the 
Supreme  Court,  on  their  own  application  or  that  of  any  creditor. 

Stockholders  cliuming  to  have  been  uiyustly  assessed,  although  not  expressly 
named  as  applicants  in  whose  behalf  the  trustees  may  be  directed  or  con- 
trolled by  the  Supreme  Court,  are  probably  embraced  within  the  equity  of 
this  provision,  as  the  general  hitention  of  the  act  seems  to  be  to  convert 
the  trustees  into  quaai  receivers  in  equity,  and  to  subject  them  to  the  general 
control  and  direction  of  the  Supreme  Court.    Fer  Talcott,  J. 

Where  the  trustees  of  a  corporation  have  attempted  to  make  an  assessment 
upon  the  stockholders  without  having  first  disposed,  or  attempted  to  dispose, 
of  the  property  of  the  company,  or  to  collect  its  debts,  this  is  an  objection 
which  goes  to  the  jurisdiction  of  the  trustees  to  make  the  assessment  at  all. 

Where  the  trustees  are  acting  without  any  direction  of  the  court,  but  merely 
under  the  powers  expressly  conferred  by  the  act,  they  must  defer  any  as- 
sessment upon  stockholders  till  such  time  as  they  have  complied  with  the 
provisions  of  the  act  in  regard  to  disposing  of  the  property  and  collecting 
the  liabilities,  that  it  may  be  seen  whether  any,  and  if  any,  what  assessment 
is  "  necessary." 

The  liability  of  stockholders,  to  the  company,  for  unpaid  shares  of  stock,  is  a 
part  of  t£e  Aind  applicable  to  the  payment  of  the  creditors,  and  should  be 
collected  by  the  trustees. 

APPEAL  from  a  judgment  entered  upon  the  report  of 
a  referee. 
The  "J.  M.  Hurd  Paper  Bag  Co."  was  formed  iu  No- 
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"▼ember  1865,  at  the  city  of  Auburn,  for  manufactoring 
purposes,  under  the  act  of  1848,  with  a  capital  stock  of 
$200,000  divided  into  200  shares  of  flOOO  each.  $140,000 
of  this  stock  was  issued,  and  $100,000  of  which  had  been 
paid  in,  leaving  $40,000  of  stock  sold,  which  has  not  been 
paid  for.  The  plaintiffs  are  the  alleged  trustees  of  said 
company. 

On  the  10th  of  December,  1869,  at  the  written  request 
of  four  out  of  the  six  trustees,  a  special  meeting  of  the 
trustees  was  held,  and  resolutions  passed,  dissolving  the 
corporation,  for  the  reasons  and  by  the  authority  stated  in 
said  resolutions.  The  referee  found  that  at  the  time  of  siud 
dissolution,  the  total  liabilities  of  the  company  amounted 
to  $55,483.19,  and  the  good  assets  and  cash  of  the  com- 
pany was  $3125.72,  leaving  a  deficiency  of  $52,257.49. 
This  estimate  leaves  out  entirely  the  indebtedness  of 
$40,000,  due  to  the  company  for  unpaid  stocks,  and  no 
effort  was  ever  made  to  collect  a  dollar  of  it.  Upon  this 
state  of  facts,  the  trustees  resolved  to  assess,  and  did 
assess,  the  stockholders,  on  the  entire  $140,000  of  stock, 
irrespectively  of  whether  it  had  been  paid  for,  or  not, 
60  per  cent,  which  would  raise  the  sum,  (if  collected,) 
of  $84,000,  with  which  to  pay  an  indebtedness  of  $52,257.49, 
and  while  the  company  had  $40,000  due  them.  The  de- 
fendant's testator,  John  Tallman,  was  the  owner,  by  trans- 
fer, of  two  shares  of  the  unpaid  stock,  and  the  assess- 
ment on  those  shares  was  $1200.  This  suit  was  brought 
against  his  executors,  to  recover  that  assessment,  with 
interest. 

The  referee  decided,  as  matter  of  law,  that  the  defend- 
ants were  liable  for  the  fall  amount  of  the  assessment, 
with  interest  and  costs,  and  judgment  was  rendered  ac- 
cordingly, and  the  defendants  appealed  therefrom. 

No  offer  was  made  to  refer  the  claim,  under  the  statutes, 
and  no  motion  ever  made,  or  order  of  the  court,  allowing 
costs. 

Vol.  LX.  18 
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The  groands  given  by  the  plaintiffs  for  assessing  and 
attempting  to  collect  from  the  stockholders  $84,000,  to 
pay  $52,000  debts  with,  as  set  forth  in  the  complaint,  in 
the  evidence  of  Leonard,  and  in  the  referee's  report,  were^ 
that  they  considered  and  adjadged^  ''that  some  of  the 
stockholders  refused  to  pay,  claiming  they  were  not  assess- 
able." And  some  were  insolvent,  and  would  be  unable  to 
pay,  ^'  and  so  they  made  the  assessment  60  per  cent" — large 
enoughr— expecting  to  realize  enough  to  pay  the  debts  out 
of  those  who  were  solvent  This  was  the  basis ;  and  this, 
the  referee  held,  was  legal  and  proper. 

H.  V.  Howlandj  for  the  appellants. 

L  The  complaint  does  not  allege,  nor  does  the  proof 
anywhere  snow,  that  this  company,  "  being  insolvent,  or 
in  contemplation  of  insolvency,*'  had  made  no  preferences 
among  its  creditors.  This  was  a  jurisdictional  fact,  neces- 
sary to  be  alleged  and  proved,  to  give  the  trustees  the 
right  to  dissolve  this  company,  or  make  any  assessment 
whatever.  {Laws  of  1852^  eh.  361.  Laws  of  1853,  ek 
179.) 

n.  This  action  cannot  be  maintained  in  the  name  of  the 
plaintiffs,  as  "  trustees  of  the  J.  M.  Hurd  Paper  Bag  Com- 
pany." The  action  should  have  been  brought  in  the  name 
of  the  corporation.  Upon  the  dissolution  of  the  company, 
its  trustees  ceased  to  be  trustees  of  the  corporation,  but, 
thereupon,  became  "  trustees  for  the  creditors,"  &c.  {Law$ 
of  1852,  p.  573,  §  3.    Ilaton  v.  Alger,  57  Barb.  179.) 

in.  The  undisputed  facts  show,  and  the  referee  finds, 
that  at  the  very  time  of  this  dissolution  and  assessment, 
$40,000  debts  were  due  the  company  for  unpaid  stock, 
and  no  effort  was  made  to  collect  any  portion  of  it  The 
statute  made  it  the  duty  of  the  trustees  "  to  proceed  with 
diligence  to  close  up  the  business,  dispose  of  the  property, 
collect  all  debts  and  liabilities,"  and  assess  deficiencies,  if 
necessary,  &c.,  upon  the  stockholders,  to  the  extent  of 
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their  liability.  (Laws  of  1852,  p.  573,  §  3.)  There  could 
be  no  deficiency  ascertained,  nor  necessity  for  an  assess- 
ment, until  all  debts  and  liabilities  were  collected.  And 
the  language  of  the  act  clearly  means  to  make  it  the  duty 
of  trustees  to  collect  debts  before  assessing.  It  was  said 
the  stock  of  John  Tallman  was  not  paid  up,  and  the  de- 
fendants are  liable  to  pay  for  that  also.  This  is  not  true ; 
but  if  it  were,  it  makes  no  difference  in  this  case.  This 
action  is  brought  to  recover  the  assessment,  not  the  debt 
for  the  price  of  stock.  And  th^  recovery  of  this  assess- 
ment does  not  prevent  another  action  for  the  price  of  the 
stock,  against  the  real  original  purchaser  of  it. 

It  distinctly  appears  in  this  case,  that  if  the  debts  due 
the  company  had  been  collected,  the  assessment  upon  the 
stockholders  would  have  been  for  only  about  912,000,  in- 
stead of  984^000.  Consequently,  this  case  does  not  come 
within  the  reasoning  of  the  court  in  Story  v.  FurmaUj  (26 
N.  T.  231,)  where  it  was  held  that  as  it  appeared  that  the 
full  amount  of  the  defendant's  liability  to  be  assessed, 
in  addition  to  the  debts  and  assets  of  the  company,  would 
be  required  to  pay  the  debts  of  the  company,  it  could 
make  no  difference  whether  the  receiver  proceeded  to 
make  his  assessment  before  collecting  in  debts,  or  not. 
But  that  is  not  this  case.  Here  the  contrary  appears. 
Again,  in  that  very  case,  at  page  225,  the  court  says, 
upon  the  dissolution,  '^  the  affairs  of  the  corporation  are 
to  be  immediately  wound  up ;  the  creditors  paid,  as  far  as 
the  assets  will  go,  and  the  stockholders'  liability  then  to 
be  resorted  to,  to  make  up  the  deficiency."  The  stock- 
holders are  only  liable  for  deficiency ;  not  for  the  whole 
debts  of  the  company. 

IV.  But  the  great  error  on  the  part  of  the  referee,  and 
the  great  wrong  by  the  plaintiffs,  is  the  basis  and  manner 
of  making  the  assessment  and  the  amount  they  undertake 
to  collect  of  solvent  stockholders — a  sum  sufficient  to  pay 
the  whole  amount  of  the  debts  of  the  company.    They 
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had  no  authority  to  adjadge  or  decide  who  were  solvent 
and  who  were  not ;  and  certainly  they  had  no  power  to  ex- 
empt those  they  considered  insolvent  from  paying  their 
assessment ;  nor  had  they  any  power  to  assess  or  collect 
$84,000  out  of  stockholders,  to  pay  $52,000  dehts  with. 
In  any  aspect,  it  was  a  gross  usurpation  of  a  power  thejr 
did  not  possess.     The  statutes,  giving  to  them  all  the 
powers  they  have,  strictly  require  them  to  "  assess  the  de- 
ficiency, if  necessary,  to  the  extent  of  their  liability,  and 
collect  the  same."    ISot  to  assess  stockholders  to  the  ex- 
tent of  their  ability  to  pay,  as  they  have  here,  or  to  assess 
to  nearly  twice  the  extent  of  their  liability,  as  in  this  case. 
It  is  submitted  the  trustees  had  no  power  to  make  the  as- 
sessment they  did  in  this  case,  against  the  defendants' 
shares,  and  the  same  is  void. 

The  court  will  not  fail  to  see  the  real  object  the  trustees 
had  in  view,  in  thus  making  this  assessment.  It  will  be  seen 
that  Hurd,  Boyce  and  McDougaU,  three  of  these' very 
trustees,  who  were  the  owners  of  the  largest  portion  of 
the  entire  stock,  were  the  preten  ded  insolvents,  and  the 
very  men  who  were  to  be  relieved  of  their  debts  or  lia- 
bilities entirely,  by  compelling  others  they  chose  to  desig- 
nate as  solvent,  to  pay  them.  But  it  is  submitted  the 
trustees  had  no  power  to  make  the  assessment  on  the 
basis  they  did,  and  it  is  void.  {Laws  of  1852,  ch.  361,  §  3.) 
The  debts  for  this  $40,000  unpaid  stock,  upon  the  disso- 
lution, at  once  became  the  property  of  the  creditors  of 
the  company,  in  equal  ratio,  by  the 'express  provisions  of 
the  act,  (Laws  of  1852,  ch.  361,  §  1,)  and  which  these  plain- 
tiffs were  bound  to  collect,  before  resorting  to  the  assess- 
ment of  stockholders;  this  having  been  done,  there  could 
have  been  no  such  deficiency  as  is  now  claimed.  The  two 
shares  owned  by  the  deceased  were  not  originally  owned 
by  him.  He  had  purchased  and  paid  for  the  same,  but 
the  person  selling  to  him  had  not  paid  the  company  for  it 
Yet  he,  not  being  an  original  purchaser  of  the  stock  from 
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the  company,  could  not  be  made  liable  to  them  for  its 
purchase  price,  so  that  the  testator  did  not  owe  the  com- 
pany anything  for  this  stock.  And  hence  the  finding  of 
the  referee  that  the  debts  are  more  than  the  $40,060  unpaid 
etock,  does  not  help  the  plaintiffs— -the  defendants  not 
being  liable  to  the  plaintiffs  for  any  part  of  that  $40,000. 
The  case  shows  John  Tallman  was  not  an  original  pur- 
chaser of  this  stock  from  the  company.  The  stock  was 
transferred  to  him,  May  6,  1868.  It  does  not  appear,  in 
the  case,  who  was  the  original  purchaser  of  this  stock. 
But  in  order  to  recover  for  the  purchase  price  of  the  stock, 
the  plaintiffs  would  be  called  upon  to  show  that;  and 
there  is  nothing  in  the  case  to  make  the  defendants  liable 
for  that  amount ;  neither  is  it  in  controversy  in  this  case. 
It  is  not  mentioned  who  may  be  the  debtor  to  the  company 
for  the  stock.  It  certainly  would  be  the  person  who  orig- 
inally subscribed  for  it,  or  received  the  original  scrip,  and 
not  the  transferee.  Therefore,  the  findings  of  the  referee 
^<  that  the  liabilities  of  the  company  were  more  than 
the  $40,000  of  capital  stock,"  does  not  render  the  defend- 
ants* liability  any  the  greater,  legally  or  morally,  for  they 
owe  no  part  of  that  sum  to  the  company. 

Again,  the  defendants  were  not  liable  for  this  assess- 
ment, for  the  reason  that  large  amounts  of  the  liabilities 
or  debts,  to  pay  which  the  assessment  was  made,  ac- 
crued before  John  Tallman  owned  his  stock.  It  is  ad- 
mitted that  amounts  aggregating  91631.08  of  said  debts 
accrued  before  May  6,  1868.  This  rendered  the  assess- 
ment void,  as  against  these  defendants — they  not  being 
liable  for  such  debts.  The  transfer  of  the  stock  to  John 
Tallman,  May  6th,  1868,  did  not  operate  as  a  transfer 
of  the  liabilities  of  the  company  against  him.  (Tract/  v. 
Tate$j  18  Barb.  152.)  There  was  very  much  more  of  the 
indebtedness  shown,  that  accrued  prior  to  May  1868 ;  but 
the  case  fails  to  show  it,  except  the  above,  which  is  all-suf- 
ficient for  our  purpose.    There  are  numerous  exceptions 
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taken  to  evidence^  and  rulings  upon  the  trial,  appearing  in 
this  case,  which  we  do  not  mean  to  waive,  by  not  making 
special  points  on  them.  Tet  it  seems  there  is  too  much 
error  lyibg  at  the  foundation  of  the  proceedings  in  this 
case,  and  too  outrageous  a  wrong,  attempted  by  these 
plaintiffs  against  this  dead  man's  estate,  to  require  a  resort 
to  mere  technical  errors,  to  reverse  this  judgment 

James  Lyon^  for  the  respondents. 

I.  The  plaintiffs  were  the  legal  trustees  of  the  corpora- 
tion at  the  time  of  the  dissolution,  and,  as  such,  were 
authorized  to  act  as  provided  in  chapter  361,  laws  of  1852, 
and  chapter  179,  laws  of  1853.  The  annual  meeting  of 
stockholders,  for  election  of  trustees,  was  held  December 
6,  1869,  when  the  plaintiffs  were  elected  trustees.  This 
election  having  been  held  one  day  prior  to  the  time  pro- 
vided by  the  by-laws  of  the  corporation,  the  plaintiffs 
made  proof  (under  objection)  by  which  it  appears  that  in 
1867,  at  the  annual  election  for  trustees,  John  M.  Hurd, 
Morris  M.  Olmsted,  Charles  Bemis,  W.  Boyce,  William  E. 
Hughitt  and  Clinton  D.  McDougall  were  duly  elected 
trustees.  No  election  was  held  for  trustees  in  1868.  Va- 
cancies occurred  in  the  board  of  trustees  in  the  case  of 
Olmsted,  Hughitt  and  Bemis,  by  the  sale  of  their  stock, 
and  the  trustees  filled  these  vacancies  at  one  of  their  meet- 
ings, by  vote,  appointing  Leonard,  Lanehart  and  Stupp,  so 
that  the  trustees  regularly  elected  in  1867,  and  appointed 
to  fill  vacancies,  continued  to  act  as  such  until  the  present 
time.  The  trustees  in  office  prior  to  and  at  the  time  of 
the  annual  election  for  trustees  in  1869  were  the  same 
parties  elected  at  the  irregular  election  in  1869.  So  that 
in  any  aspect  of  the  case  the  plaintiffs  are  the  regular  trus- 
tees of  the  corporation.  The  right  of  these  plaintiffs  to 
act  in  their  capacity  of  trustees  cannot  be  inquired  into  in 
this  action.  {Trustees  of  Veman  fc.  v.  Hills,  6  Oowen,  23. 
Jackson  v.  Nestles,  3  John.  133.    People  v.  Bunkle,  9  id.  159*) 
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Slven  if  the  election  or  appointment'  of  any  of  them  was 
irregular,  yet  the  corporation  assenting  thereto,  and  per- 
mitting them  to  act  in  their  capacity  as  such  trastees, 
1;heir  acts  are  binding  upon  it     (Ang,  dt  Ames  dn  Corp. 
S§  287, 288.   Partridge  v.  Badger^  25  Barb.  146.)   These  trus- 
tees  are  annual  officers,  and  continue  in  office  until  others 
are  elected  and  qualified  to  fill  their  places.     (1  Strange, 
625.    3  Humphrey,  522«    6  Conn,.  428.     6  Cowen,  23.)     The 
stockholders  have  not  dissented  from  the  action  of  these 
trustees,  or  tried  to  remove  them  from  office,  and  their 
acquiescence  must  be  held  to  be  a  ratification  of  the  acts 
of  the  trustees.     {See  Story  v.  Furman,  25  N.  T.  230.) 
Besides,  the  referee  allowed  an  amendment  to  the  com-« 
pl^nt :  "  That  the  plaintiffs  were  the  acting  trustees,"  &c., 
and  evidence  was  received  to  prove  such  fact    No  objec- 
tion made  to  the  amendment  or  evidence. 

n.  The  exceptions  taken  to  the  evidence  of  the  insol- 
vency of  McDougall,  are  not  well  taken.  The  complaint 
alleges,  "  that  many  of  the  stockholders  were  and  are  in- 
solvent, and  utterly  unable  to  meet  or  pay  any  assessment 
for  such  (deficiency,"  and  that  the  plaintiffs  took  insolvency 
into  consideration  in  determining  the  amount  of  the  assess- 
ment necessary  to  meet  the  deficiency.  The  answer  de- 
nies these  allegations.  There  was  no  objection  raised  to 
the  form  of  these  questions.  The  grounds  of  the  objec- 
tion are  the  incompetency  of  the  evidence.  The  allegation 
in  the  complaint  was  deemed  necessary  and  material,  in 
view  of  the  fact  that  the  rate  per  cent  upon  the  stock, 
assessed  by  the  trustees,  was  higher  than  was  apparently 
necessary ;  and  the  defendants  have  also  deemed  it  ma- 
terial, and  have  denied  it,  and  taken  issue  thereon.  There 
is  sufficient  evidence  in  the  case,  without  objection,  and 
prior  to  that  objected  to,  to  sustain  the  referee's  finding 
upon  this  question.  The  duty  of  the  trustees  in  determin- 
ing the  amount  necessary  to  assess  upon  the  stockholders, 
is  judicial.    The  power  to  assess  deficiencies  implies  the 
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power  to  determlDe  {he  amount  of  such  deficiencies.     And 
the  right  to  assess  is  provided  by  the  statute.     {Laun  of 
1852,  eh,  361.)    The  statute  provides  for  assessing  ^^  de- 
ficiencies."   This  contemplates  more  than  one  assessment, 
if  found  necessary.    The  trustees  determined  the  neceaeitj 
for  an  assessment,  and  determined  how  high  the    rate 
should  be  to  pay  the  deficiency.    This  duty,  from    its 
nature,  is  judicial.     The  court,  in  the  caePe  of  Pruyn  v. 
Allen^  (39  Barb.  358,)  in  speaking  of  an  assessment  made 
in  the.  case  of  an  insolvent  bank,  says:  "I  do  not  perceive 
any  restriction  upon  the  power  of  the  court  to  make  the 
assessment  sufficiently  large,  provided  it  be  rateable,  to 
cover  in  its  anticipated  pecuniary  results,  beyond  all  rea- 
sonable contingency,  the  entire  deficit  of  indebtedness." 
The  referee  finds  that  J.  M.  Hurd,  C.  W.  Boyce  and  C.  D. 
McDougall  were  and  are  insolvent,  and  that  they  hold  102 
shares  of  stock.     This  leaves  but  thirty-eight  shares  of 
stock  in  the  hands  of  solvent  stockholders  from  whom  any 
assessment  could  be  collected  or  enforced.    From  the 
actual  condition  of  the  assets,  and  the  insolvency  of  some 
of  the  stockholders,  no  assessment  was  required;   each 
solvent  stockholder  was  liable  to  the  full  amount  of  his 
stock.     In  the  case  of  Story  v.  Furmany  (25  N.  T.  231,) 
which  was  a  case  under  chapter  361,  laws  of  1852,  the 
court  says :  ^^  No  assessment  can  be  necessary  when  the 
whole  amount  of  the  liability  of  the  solvent  stockholder 
will  be  entirely  inadequate  to  pay  the  debts,  as  is  quite 
apparent  upon  the  complaint  and  report  of  the  referee." 
Besides,  there  is  another  answer  to  these  objections.     The 
plaintiffs  are  made  '^  trustees  for  the  creditors  to  the  ex- 
tent of  the  debts,  and  for  the  stockholders  for  any  surplus." 
It  is  made  the  duty  of  the  trustees  "  to  pay  over  any  sur- 
plus there  may  be  after  paying  "  the  debts."    {LatoB  of 
1852,  cA.  361,  §  3.)     So  that  if  the  amount  realized  from 
the  assessment  should  be  more  than  will  be  required  to 
pay  the  debts^  there  is  a  remedy  provided  for  the  dis^ 
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position  of  the  surplus.  The  powerer  vested  in  these  plain- 
tiffs, as  such  trustees,  are  more  ample  than  those  possessed 
by  receivers  under  the  provisions  of  the  Revised  Statates, 
entitled,  "  Of  the  voluntary  dissolution  of  corporations." 
(2  B.  8.  488,  JEdm.  ed.     Walker  v.  Oram,  17  Barb.  119.) 

UL  The  only  exceptions  taken  upon  the  trial  are  those 
discussed  in  first  and  second  points.  It  is  not  deemed 
necessary  to  discuss  the  exceptions  taken  to  the  finding 
of  facts  in  the  referee's  report.  We  think  they  are  fully 
sustained  by  the  evidence.  No  motion  was  made  at  the 
close  of  the  plaintiffs'  evidence,  either  for  a  nonsuit  or  a 
dismissal  of  the  complaint.  The  case  was  fairly  submitted 
to  the  referee  upon  the  evidence.  It  is  to  be  assumed  that 
the  evidence  was  sufficient  for  the  referee  to  act  upon,  and 
to  warrant  his  findings,  inasmuch  as  the  defendants  have 
acted  upon  that  view  of  the  case.  Every  intendment  is 
to  be  made  in  support  of  the  referee's  findings  of  fact; 
especially  in  this  case,  where  there  is  no  defense  upon  the 
merits. 

rV.  It  may  be  claimed  upon  the  argument  of  this  ap- 
peal, that  no  allegation  is  made  in  the  complaint  that  the 
corporation,  being  insolvent,  or  in  contemplation  of  in- 
solvency, have  made  no  preferences  among  its  creditors. 
The  proviso  in  chapter  179,  laws  of  1853,  section  1,  is  for 
the  benefit  of  creditors.  The  stockholders  are  not  in  a 
condition  to  come  into  court  and  avail  themselves  of  this 
proviso  in  the  statute,  while  permitting  the  officers  of  the 
corporation  to  dissolve  it,  and  to  proceed  to  wind  up  its 
business  and  aflairs.  They  have  permitted  their  officers 
to  bring  about  a  condition  of  affairs  by  which  the  corpora- 
tion ceases  to  exist,  yet  silently  acquiesce  in  it  until  they 
are  required  to  comply  with  the  provisions  of  the  law  for 
assessing  deficiencies  to  pay  the  debts  of  the  corporation. 
It  is  to  be  assumed,  for  the  purpose  of  this  suit,  that  no 
preferences  were  made  among  its  creditors.  Neither 
stockholders  nor  creditors  have  taken  any  steps  to  arrest 
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or  intercept  the  dissolution  of  the  corporation,  and  have 
acted  upon  the  assumption  that  no  preferences  were  made. 
Upon  the  trial  of  this  action,  the  plaintiffs  presented  full 
and  fair  schedules  of  their  assets  and  liabilities,  showing 
the  condition  of  the  affairs  of  the  corporation  at  the  time 
of  its  dissolution,  the  parties  to  whom  it  was  indebted, 
and  the  character  of  such  indebtedness.  No  question  was 
raised  by  the  defendants  as  to  the  truthfulness  of  these 
schedules;  both  parties  acted  upon  the  theory  that  this 
satisfied  the  requirements  of  the  statute,  and  the  trial  pro- 
ceeded upon  the  assumption  of  that  fact,  and  the  referee 
so  found  the  feet  If  there  is  any  force  in  the  question 
presented  in  this  point,  the  court  should  allow  an  amend- 
ment to  the  complaint,  to  conform  it  to  the  facts  proved 
and  assumed  upon  the  trial,  and  found  by  the  referee. 
There  is  another  answer  to  this  question,  should  it  be 
raised ;  that  is,  the  proviso  in  the  statute  is  matter  of  de- 
fense, (if  available  for  any  purpose  on  this  trial.)  And 
the  defendants  so  treated  it,  for  they  have  alleged  as  an 
affirmative  defense  that  the  plaintiffs  have  made  prefer- 
ences, &c.,  yet  have  made  no  proof  under  these  allegations. 
We  submit,  that  the  defendants  failing  to  raise  this  objec- 
tion on  the  trial,  should  be  estopped  from  raising  it  for 
the  first  time  on  this  appeal.  If  the  objection  had  been 
made  on  the  trial,  the  court  can  see  how  readily  the  plain- 
tiffs might  have  obviated  it  and  supplied  more  positive 
evidence  upon  that  part.of  the  case.  An  objection  like 
this  should  not  be  entertained  when  not  raised  in  the  court 
below.  {Carter  v.  Hunt^  40  Barh,  89.  Cheney  v.  Beabj 
47  id.  523.)  Even  if  the  question  presented  in  this  point 
should  be  considered  a  jurisdictional  one,  the  defendants 
not  objecting  to  the  proceedings,  but  participating  therein, 
will  be  deemed  to  have  waived  it  (Baldwin  v.  Calkins^ 
10  Wend,  170.  Paige  v.  Fazacherly,  36  Barb.  392.  16 
N.  Y.  263.  34  Barb.  66.) 
Y.  The  plaintiffs  are  trustees  of  an  express  trust,  and  as 
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sach  are  authorized  to  sue^  without  joining  with  them 
the  corporation  for  whose  benefit  the  action  is  prosecuted. 
(Code,  §  113.)  It  is  provided  by  chapter  361  of  the  laws 
of  1852,  section  3,  that  the  trustees  may  <<  use  Jbhe  corporate 
name  of  the  company  in  actions  and  otherwise,  to  enforce 
and  collect  debts  and  liabilities  for  the  benefit  of  creditors 
and  stockholders."  This  remedy  is  merely  cumulative, 
and  does  not  negative  the  right  of  these  trustees  to  sue  in 
the  courts  as  trustees  of  an  express  trust,  under  section 
113  of  the  Code.  The  statute  does  not  provide  how  they 
shall  sue  stockholders.  The  defendants  were  bound  to 
take  this  objection  by  demurrer  or  answer,  and  having 
failed  to  do  so,  hav6  waived  the  defect  (Mosselman  v. 
Caeuy  84  Barb.  66.) 

By  the  Court,  Talcott,  J.  This  action  is  brought  to 
enforce  the  personal  liability  of  a  stockholder  in  a  manu- 
facturing company,  located  in  the  county  of  Cayuga,  to 
the  creditors  of  the  company,  upon  an  alleged  insufficiency 
of  the  assets  of  the  company  to  pay  its  debts.  And  it  is 
to  collect  an  assessment  which  has  been  made  by  the  trus- 
tees of  the  company,  ("  The  J.  M.  Hurd  Paper  Bag  Com- 
pany,") assuming  to  proceed  under  chapter  361  of  the 
laws  of  1852,  entitled  '^  An  act  to  facilitate  the  dissolution 
of  manufacturing  corporations  in  the  county  of  Herkimer, 
and  to  secure  the  payment  of  their  debts  without  prefer- 
ence," and  which,  by  chapter  179  of  the  laws  of  1853,  is 
made  applicable  to  manufacturing  corporations  in  Cayuga 
county.  By  the  act  in  question  the  trustees  of  the  corpo- 
ration are  empowered,  under  certain  circumstances,  to 
declare  the  corporation  insolvent,  and  the  act  declares  that 
thereupon  "the  corporation  shall  become  dissolved,  and 
all  the  property  and  rights  of  action  of  the  corporation 
including  any  liability  of  stockholders,  for  unpaid  stock,  or* 
for  the  corporation  debts,  shall  thenceforth  be  deemed  the 
property  of  the  creditors,  to  the  extent  of  their  debts,  in 
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equal  ratio,  according  to  their  debts  respectively.'*  (2/4 
of  1852,  p.  572,  §  1.)  The  act  declares  (§  3)  that  "  upon 
such  dissolution,  the  trustees  then  in  office  shall  become 
trustees  for  (he  creditors  to  the  extent  of  the  debts,  and 
for  the  stockholders  for  any  surplus,  and  shall  proceed 
with  all  reasonable  diligence  to  close  the  business,  dispose 
of  the  property,  collect  all  debts  and  liabilities,  assess  de- 
ficiencies, if  necessary,  upon  the  stockholders  to  the  extent 
of  their  liability,  and  collect  the  same,"  &;c. 

In  this  case  the  trustees  have  proceeded  to  declare  the 
company  insolvent,  and  to  make  an  assessment  upon  the 
stockholders  as  for  a  deficiency.  And  they  have  assessed 
upon  the  stock  held  by  the  testator  of  the  defendants,  the 
amount  of  $1200,  to  recover  which  this  action  is  brought. 
Various  objections  are  taken  to  the  mode  in  which  the 
trustees  have  made  the  assessment,  and  to  the  considera- 
tions which  they  took  into  view,  and  upon  which  they 
acted  in  determining  the  amount  necessary  to  be  assessed, 
such  as  the  anticipated  circumstance  that  some  of  the 
assessments  would  not  be  collected,  &c.  These  are  mostly 
questions  as  to  whether  or  not  the  trustees  erred  in  their 
determination  as  to  the  proper  amount  of  the  assessment 
Such  questions  cannot,  we  think,  arise  in  an  action  to  re- 
cover the  amount  of  the  assessment. 

If  the  assessors  had  jurisdiction  to  proceed  and  make 
the  assessment,  the  alleged  errors  committed  by  them  in 
neglecting  to  assess  on  some  stock,  in  assessing  stock  not 
liable  to  assessment,  and  in  determining  the  amount  of 
the  assessment,  should  be  corrected  by  an  application  to 
the  court,  under  the  act,  which  provides  that  they  shall 
be  under  the  direction  and  control  of  the  Supreme  Court, 
on  their  own  application,  or  that  of  any  creditor.  The 
stockholders  claiming  to  have  been  unjustly  assessed, 
'  although  not  expressly  named  as  applicants  in  whose 
behalf  the  trustees  may  be  directed  or  controlled  by  the 
Supreme  Court,  are  probably  embraced  within  the  equity 
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o£  this  provision,  as  the  general  infbntion  of  the  act  seems 
to  be  to  convert  the  trustees  into  quasi  receivers  in  equity, 
and  subject  them  to  the  general  control  and  direction  of 
tbe  Supreme  Court 

"Without,  however,  expressing  any  conclusive  opinion  as 
to  certain  of  the  objections  which  have  been  made  to  the 
assessment,  we  think  there  is  one  which  goes  to  the  juris- 
diction of  the  trustees  to  make  the  assessment  at  all ;  and 
that  is,  that  they  have  attempted  to  make  this  assessment 
^thout  having  first  disposed,  or  attempted  to  dispose,  of 
tbe  property  of  the  company,  or  to  collect  its  debts.    The 
act  is  not  explicit  on  this  subject;  but  from  its  provisions 
it  is  manifest  that  the  assets  of  the  corporation  are  intended 
to  be  made  the  primary  fund  for  the  payment  of  its  debts. 
It  enjoins  upon  th^  trustees  the  duty  of  disposing  of  the 
property  and  collecting  all  the  debts  and  liabilities  of  the 
company,  and  of  assessing  deficiencies,  if  necessary,  upon 
the  stockholders,  to  the  extent  of  their  liability.     Whether 
an  assessment  is  necessary,  and  to  what  amount,  cannot 
be  certainly  known  until  something  more  has  been  done 
than  appears  to  have  been  done  by  the  trustees  in  this 
case. 

It  would  seem  there  are  $40,000  of  liability  to  the  com- 
pany for  unpaid  stock,  besides  other  assets  and  property. 
This  liability  is  a  part  of  the  fund  applicable  to  the  pay- 
ment of  the  creditors,  and  which  should  be  collected  by 
the  trustees.  In  making  their  assessment,  they  undertook 
to  determine  how  much  of  this  was  likely  to  be  collected, 
and  did  determine  that  a  part  of  this  liability,  owing  by 
some  of  the  trustees  themselves,  was  uncollectable.  Such 
a  proceeding  at  the  mere  option  of  the  trustees,  is  liable  to 
great  abuse,  and  may  operate  oppressively.  It  would  seem 
to  have  been  the  intention  of  the  framers  of  the  act  to 
regulate  their  assessments  much  after  the  same  manner  as 
the  act  of  1849  regulates  the  assessment  to  be  made  upon 
the  stockholders  of  insolvent  banks.    Upon  that  act,  under 
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language  which  would  Beem  to  authorize  the  receiver  to 
proceed  against  the  stockholders  before  exhausting  the 
assets,  more  clearly  than  the  act  now  under  construction, 
it  was  held  by  the  Court- of  Appeals  that  he  could  not  do 
so  except  by  order  of  the  court.  The  reasoning  of  the 
Court  of  Appeals  upon  the  construction  of  the  act  of  1849, 
in  this  particular,  is  quite  applicable  to  the  act  now  under 
consideration.    {Matter  of  the  Reciprocity  Bank^  22  N.  Y.  9.) 

But  we  are  not  without  more  direct  authority  upon  this 
subject  In  the  case  of  Walker  v.  Grairiy  (17  Barb.  119,) 
where  the  construction  of  the  Herkimer  act  of  1862  waa 
under  discussion,  Justice  Gridley,  delivering  the  opinion  of 
the  court,  holds  the  following  language :  "  The  direction  to 
assess  deficiencies  occurs  precisely  in  the  order  of  tinle 
when  it  should,  if  the  construction  we  have  adopted  be 
the  true  one.  By  the  previous  clauses  of  the  third  section, 
the  trustees  are  directed  to  collect  all  debts  and  liabilities 
due  to  the  corporation,  and  to  dispose  of  its  property  and 
close  the  business.  This  should  be  done  before  the  stock- 
holders are  required  to  advance  anything  upon  this  per- 
sonal liability  requirement,  and  they  should  be  required 
to  pay  upon  it  no  more  than  may  be  necessary  to  satisfy 
the  debts  due  to  the  creditors  of  the  company." 

In  Story  v.  Furman,  (25  N.  Y,  214,)  the  constitutionality 
of  the  Herkimer  act  was  objected  to,  as  the  opinion  of  the 
court  states  the  objection,  because  the  statutory  trustee  is 
first  directed  to  resort  to  another  fund  as  the  primary  fund 
for  the  collection  of  the  demand,  and  to  suspend  the  col- 
lection from  the  stockholder  until  the  primary  fund  is  ex- 
hausted. The  court  assumes  this  to  be  the  true  construc- 
tion of  the  act,  and  proceeds  to  show  that  no  right  con- 
ferred by  the  act  of  1811  was  impaired  by  this  provision 
of  the  act  of  1852. 

The  case  of  Story  v.  Furmany  (mpra,)  is  relied  upon  by 
the  counsel  for  the  respondent  in  this  case  as  an  authority 
for  the  making  of  an  assessment  by  the  trustees  at  their 
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OT7XI  discretion,  and  without  converting  the  assets.    We 
do  not  understand  it  to  be  an  authority  for  that  position. 
Xn  that  case  there  was  no  assessment  at  all,  and  the  action 
^WHB  by  a  receiver  appointed  in  a*  suit  in  behalf  of  all  the 
creditors  of  the  corporation,  and  the  action  was  brought 
under  an  order  of  the  court,  and  in  a  case  where  it  was  en- 
tirely clear  that  the  whole  amount  of  the  liability  of  the 
Bolvent  stockholders,  including  all  the  assets,  would  be 
entirely  inadequate  to  pay  the  debts.     In  such  a  case,  or 
^where,  for  good  reasons  to  be  shown,  certain  of  the  assets 
"were  in  such  a  condition  as  not  to  be  immediately  convert- 
ible,  as  in  the  cases  arising  under  the  act  of  1849,  doubt- 
less the  court,  under  the  power  given  by  the  act,  to  direct 
and  control  the  trustees,  might  direct  an  assessment  before 
all  the  assets  had  been  absolutely  converted.    But  where 
the  trustees  are  acting  without  any  direction  of  the  court, 
but  merely  under  the  powers  expressly  conferred  by  the 
act,  we  think  they  must  defer  any  assessment  upon  stock- 
holders till  such  time  as  they  have  complied  with  the  pro- 
visions of  the  act  in  regard  to  disposing  of  the  property 
and  collecting  the  liabilities,  that  it  may  be  seen  whether 
any,  and  if  any,  what  assessment  is  necessary. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event 

[FouBTH  Dbpabtmbnt,  Qbkbbal  Tbbm,  at  Rochester,  September  4, 1871. 
ill,  P.  J.,  and  Johnmm  and  TaleoUj  Justices.] 
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and  Cornelia  Mitchell. 


Where  a  husband  had  a  Tested  mterest  in  the  personal  estate  which  his  wife 
owned  at  the  time  of  the  marriage ;  Mild  that  the  subsequent  redadion  of 
it  to  his  possession,  even  though  a  part  of  it  came  into  his  hands  after 
the  taking  effect  of  the  act  of  the  legislature  of  1848,  "  for  the  more  efiectosl 
protection  of  the  property  of  married  women,"  did  not  change  his  title  to  it 

In  respect  to  marriages  occurring  prior  to  that  act^  all  the  personal  eatale 
owned  by  the  wife,  at  the  time  of  the  marriage,  or  acquired  by  her  dnring 
coverture,  if  reduced  to  possession  by  the  husband,  immediately  became  his ; 
unless  there  had  been  an  agreement  prior  to  the  marriage,  amounting^  to  an 
ante-nuptifJ  agreement ;  or,  by  some  agreement  between  them  aflerwartb, 
it  became  her  separate  estate ;  or  was  settled  upon  her  by  a  post-nuirtial 
settlement 

The  ttparaU  estate  of  a  married  woman,  is  such  property  as  is  in  some  way  set- 
tled upon  her  for  her  separate  use,  without  any  control  over  it  on  the  port 
of  her  husband. 

If  the  legal  title  to  property  is  shown  to  have  been  in  the  husband,  the  4mm  Is 
upon  the  wife,  claiming  it  as  her  separate  estate,  to  prove  that  it  is  such. 
This  she  cannot  do,  as  against  his  creditors,  by  showing  a  conveyanoe  to  her, 
fh>m  the  husband,  without  consideration. 

A  post-nuptial  settlement,  although  it  would  be  upheld  in  equity,  as  between 
the  husband  and  wife,  would  be  presumptively  void  as  against  antecedent 
creditors  of  her  husband. 

The  wife  cannot  set  up  her  equity  in  such  a  settlement,  Is  against  such  cred- 
itors. 

M.  beiug  indebted  to  his  wife  in  the  sum  of  $2120,  for  money  received  firom 
her  estate,  and  to  other  persons  in  a  larger  amount,  and  being  insolreot^ 
conveyed  all  his  property,  worth  at  least  $4500,  to  L.  for  the  purpose  of  se- 
curing the  said  sum  of  $2120  due  to  M.'s  wife ;  and  L.  thereupon  conveyed 
the  same  property  to  M.'s  wife.  SM  that  the  property  conveyed  so  fiur 
exceeded  in  value  the  amount  it  was  intended  to  secure,  that  It  was  of  itself 
sufficient  to  authorize  the  holding  that  the  conveyance  was  fhiudulent  as 
against  the  antecedent  creditors  of  M.  without  the  finding  of  actual  or  med- 
itated ftiLud. 

And  it  appearing  that  it  was  a  conveyance  of  not  merely  enough  to  secure 
the  grantor's  wife  to  the  extent  of  the  moneys  claimed  to  have  been  received 
by  him,  but  of  all  the  remainder  of  his  estate,  and  more  than  sufficient 
for  the  pretended  object  *,  and  that  there  was  a  quiet  acquiescence,  by  the 
wife,  that  her  husband  should  use  her  estate  as  his  own ;  he  mingling  it 
indiscriminately  ¥rith  his  own,  in  business,  for  a  period  of  from  twelve  to 
nineteen  years,  without  a  recognition  of  its  separate  existence  by  even  a 
written  receipt,  memorandum,  or  separate  instrument ;  and  without  his  ever 


SCHENECTADY— MAY,  1864.  289 

Briggs  9,  Mitchell. 

li&vixig,  dating  that  period,  accounted  for  interest  or  principal,  or  even 
talked  about  it,  until  his  bona  fid»  creditors  were  about  to  call  for  it;  it  was 
f^mrtkar  hdd  that  this  was  a  kind  of  trust  or  settlement  that  could  not  be 
recognized  by  any  rule  of  law  or  equity,  to  stand  against  the  rights  of  M.*b 
antecedei^  creditors. 
Tlie  case  of  Sehaffner  ▼.  RntUtt  (87  Barb,  44,)  commented  on  and  distingalshed. 

THIS  action  was  brought  by  the  plaintiff,  as  receiver, 
daly  appointed  in  proceedings  supplementary  to  exe- 
cution, upon   judgments    separately  recovered   by  two 
creditors,  to  wit :  Hiram  Palmer  and  Henry  B.  Smith, 
a^inst  the  defendant  George  H.  Mitchell,  to  set  aside  cer- 
tain transfers  of  both  real  and  personal  estate  from  the  judg- 
ment debtor,  the  said  George  H.  Mitchell,  to  one  Isaac  Law- 
son  ;  and  from  the  latter  to  the  defendant  Cornelia  B.  Mitch- 
ell, who  is  and  then  was  the  wife  of  the  defendant  George  H. 
Mitchell,  on  the  ground  that  the  same  were  made  with  intent 
to  defraud  creditors,  &c.    The  transfers  were  made  in  May 
1862.  The  defendants  answered  separately.   The  complaint 
alleges  that  at  the  time  said  transfers  were  made,  the  debts 
upon  which  said  judgments  were  recovered  existed,  and  the 
answers  do  not  ^eny  such  allegation.    It  is  also  alleged 
in  the  complaint,  and  not  denied  in  the  answers,  that  the 
defendants  were  married  in  June  1838 ;  that  neither  the 
said  Lawson  nor  the  defendant  Cornelia,  paid  or  advanced 
anything  for  the  conveyances  and  transfers  at  the  time 
they  were  made,  and  that  the  defendant  George  H.  has  no 
property  out  of  which  to  satisfy  the  debts  existing  against 
him,  except  the  property  thus  transferred  to  his  wife.    The 
complaint  also  averred  that  the  property  so  transferred 
was^  on  the  5th  of  November,  1862,  of  the  value,  at  least, 
of  $8000 ;  and  the  answer,  while  not  denying  this  alle- 
gation, denies  that  it  was  or  is  worth  $8000,  without 
saying  when  ;  and  alleges  that  it  was  not  worth  more  than 
enough  to  pay  the  said  defendant  Cornelia  her  aforesaid 
claim,  without  stating  how  much  property,  in  value,  in  the 
opinion  of  the  defendant,  that  would  require.    Neither  is 
Vol.  LX.  19 
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the  allegation  in  the  complaint  that  the  defendant  Cor- 
nelia had  no  separate  estate,  denied  in  the  answer.  Bat 
the  answers  of  both  defendants  deny  the  intent  to  de- 
fraud, &c.,  and  then  affirmatively  set  up  that  the  4efeDdant 
Cornelia,  at  the  time  of  her  marriage,  had  a  large  estate, 
out  of  which  she  loaned  to  her  husband,  and  placed  in  hia 
hands,  the  aforesaid  sum  as  and  for  her  separate  estate,  bat 
not  as  a  gift,  and  the  same  was  not  otherwise  reduced  to 
his  possession,  and  never  belonged  to  him  otherwise  ;  and 
that  said  transfers  were  made  to  pay  the  money  so  bor- 
rowed of  her  by  her  husband,  the  said  George  H. 

The  defense,  therefore,  depended  exclusively  upon  the 
matters  thus  affirmatively  set  up  by  the  defendants. 

There  were  no  exceptions  taken  to  the  evidence,  upon 
the  trial,  the  whole  of  which,  upon  the  matters  litigated, 
consisted  in  the  examinations,  under  oath,  of  the  defend- 
ants respectively,  in  supplementary  proceedings  which 
were  put  in  by  the  plaintiff. 

The  cause  was  tried  before  his  honor,  Judge  Bockes,  at 
special  term,  who  found  and  determined  the  facts  of  the 
case  to  be  as  follows  : 

That  Hiram  Palmer  recovered  two  judgments  against 
the  defendant  George  H.  Mitchell,  for  the  amounts  and 
causes  of  action  in  the  complaint  stated;  which  judg- 
ments were  entered  and  docketed  at  the  times  and  as 
therein  staled ;  and  further,  that  execution  was  issued  on 
each  of  said  judgments,  and  the  same  were,  and  each  of 
them  was  returned  unsatisfied,  as  therein  also  stated  and 
alleged ;  and  said  judgments,  and  each  of  them,  remain 
unsatisfied.  That  Henry  B.  Smith  also  recovered  a  judg- 
ment against  said  George  H.  Mitchell,  for  the  amount  and 
causes  of  action  in  the  complaint  stated ;  which  judgment 
was  entered  and  docketed  at  the  time,  and  as  therein 
stated ;  and  that  execution  was  issued  on  such  judgment, 
and  the  same  was  returned  unsatisfied,  as  therein  also 
stated  and  alleged ;  which  said  judgment  remains  unpaid. 
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That  proceedings  supplementary  to  execution  were  taken 
in.    said  action,  and   on   such  judgment,  as  stated  in  the 
complaint,  and  which  resulted  in  the  due  appointment  of 
Joseph  D.  Briggs,  the  plaintiff  herein,  as  receiver ;  and 
said  Briggs  was  duly  appointed  receiver  of  the  property 
and  effects  of  said  George  H.  Mitchell,  in  manner  and 
form,  and  as  stated  in  said  complaint ;  and  he  was  at  the 
commencement  of  this  action,  and  still  is,  such'  receiver. 
That  at  and  after  the  accruing  of  the  debts  for  which  said 
judgments  were  recovered,  the  said  George  H.  Mitchell 
isvas  the  owner  of  the  real  and  personal  property  described 
in  the  complaint,  of  the  value  of  several  thousand  dollars. 
That  said  George  H.  Mitchell  owed  other  debts  besides 
the  debts  above  mentioned ;  and  being  so  indebted,  and 
at  or  about  the  time  specified  in  the  complaint,  to  wit : 
May  5,  1862,  he  transferred  and  conveyed  his  aforesaid 
property,  real  and  personal,  (except  the  Columbian  Hotel 
property,)  to  Isaac  Lawson,  who  immediately  conveyed 
and  transferred  the  same  to  Cornelia  R  Mitchell,  then 
and  still  the  wife   of  said   George,  and  who  thereafter 
claimed  to  have  held  and  owned  the  same  as  her  separate 
property.    That  such   conveyances  and  transfers  of  said 
property  by  Mitchell  to  Lawson,  and  by  him  to  said  Cor- 
nelia, were,  and  each  of  them  was,  made  and  effected 
by  the  said  parties  wkh  the  fraudulent  purpose  and  intent 
to  place  the  property  so  transferred  and  conveyed,  beyond 
the  reach  of  the  creditors  of  the  said  George  H.  Mitchell, 
of  which  said  Palmer  and  Smith  were  two,  and  to  protect 
the  same  from  the  lien  and  claim  of  any  judgment  which 
might  be  obtained  against  him;  and  such   transfer  and 
conveyances  were,  and  each  of  them  was,  made  and  effected 
by  said  parties  thereto,  with  the  unlawful  intent  to  hinder, 
delay  and  defraud  the  creditors  of  said  George,  then  ex- 
isting, and  to  place  the  property  out  of  their  reach. 
And,  as  matter  of  law,  the  judge  decided  and  adjudged : 
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Ist  That  the  aforesaid  transfer  aod  conveyance  by  said 
George  H.  Mitchell  to  said  Isaac  Lawson,  and  by  said 
Lawson  to  Cornelia  R  Mitchell,  were,  and  each  of  them 
was,  fraudulent  and  void  as  to  the  creditors  of  th#  said 
George,  then  existing,  and  especially  as  to  said  Palmer 
and  said  Smith,  and  as  to  their  respective  judgments  afore- 
said ;  and  should  be  deemed  fraudulent  and  void  as  against 
said  judgments. 

2d.  That  said  judgments  became,  and  were  valid  liens, 
and  each  of  them  became,  and  was  a  valid  lien  on  the 
real  property  so  as  aforesaid  transferred  to  said  Lawson, 
and  by  him  to  said  Cornelia,  situated  in  the  county  of 
Saratoga ;  and  such  real  estate  was  liable  to  be  sold  there- 
under, the  same  as  if  such  transfer  and  conveyance  had 
not  been  made. 

3d.  That  said  plaintifi^  Joseph  D.  Briggs,  receiver  as 
aforesaid,  and  as  such  receiver,  was  entitled,  notwithstand- 
ing said  transfers,  to  said  property  so  transferred  to  said 
Lawson,  and  by  him  to  Cornelia,  and  to  the  avails  thereof^ 
so  far  as  should  be  necessary  for  the  purpose  of  obtaining 
and  making  payment  and  satisfaction  of  the  aforesaid 
judgments  recovered  by  said  Palmer  and  Smith,  and  the 
costs  of  the  aforesaid  proceedings  supplementary  to  execu- 
tion, and  the  costs  of  this  action ;  which  costs  of  this  action 
were  thereby  awarded  to  him,  (said  -receiver,)  and  to  that 
end  he  was  invested  with  the  usual  rights  and  powers  of 
receiver  in  similar  cases.  And  said  Cornelia  was  required  to 
deliver  over  to  him,  according  to  law,  the  aforesaid  property 
BO  transferred  to  her,  and  to  account  to  him  for  the  same, 
and  the  avails  thereof,  to  the  end  that  the  same  might  be 
duly  and  justly  appropriated  and  applied  as  aforesaid; 
and  judgment  was  ordered  and  awarded  accordingly. 

The  defendants  excepted  to  the  findings  of  fact  and  law 
of  the  judge,  and  after  the  entry  of  judgment  therein  in 
favor  of  the  plaintifl^  appealed  to  the  general  term. 
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TV.  A.  Beach,  for  the  appellant 

I.  The  court  erred  in  refusing  to  find  that  this  money 
placed  by  the  wife  in  the  husband's  hands,  in  trust 
fox  her.    Whatever,  might  be  its  legal  eflfect,  the  fact  was 
so.     It  was  sworn  to  by  the  wife,  and  there  was  no  con- 
flicting evidence.    It  was  important  only  to  show  the  in- 
1;eiit  with  which  the  money  was  received  by  the  husband, 
and  to  rebut  the  idea  that  it  was  reduced  by  him  to  pos* 
session,  by  virtue  of  his  marital  right.     The  court  chose 
so  to  regard  it,  in  defiance  of  the  evidence*    Perhaps  it 
may  not  aifect  the  equitable  rights  of  the  wife.     If  it  does^ 
the  error  of  the  court  is  manifest. 

n.  The  court  erred  in  finding  that  the  deeds  were  made 
with  a  fraudulent  intent.  The  refusal  of  the  court  to 
qualify  the  finding,  leads  to  the  conclusion  that  the  court 
intended  to  impute  an  actual,  fraudulent  intent,  in  fact,  as 
distinguished  from  imputed  fraud*  If  this  be  so,  it  is 
very  great  injustice*  It  is  not  countenanced  by  the  proof* 
It  may  be  that  the  law  will  pronounce  the  arrangement 
fraudulent  against  creditors,  however  honest  and,  truthful 
its  real  purpose  may  have  been.  But  upon  the  simple 
facts  detailed  by  the  wife,  to  charge  actual  fraud  is  unjus- 
tifiable. 

nX  The  judgment  against  Mrs*  Mitchell  is  wholly  un- 
supported by  the  evidence*  As  against  her,  there  is  no 
proof  of  the  husband's  insolvency.  For  aught  that  appears, 
he  had  abundant  means  to  satisfy  creditors^  independent 
of  the  property  conveyed  to  the  wife.  There  is  no  proof 
that  the  provision  in  her  favor  was  exorbitant,  or  dispro- 
portioned  to  the  amount  of  the  wife's  separate  property 
received  by  the  husband.  Indeed,  the  value  of  the  prop- 
erty transferred  to  the  wife  does  not  appear  at  all  against 
her.  The  proof,  then,  is  that  the  husband  received  the 
wife's' estate,  engaging  to  take  care  of  it  for  her,  and  while 
indebted,  but  before  any^lien  attached,  conveyed  this 
property,  through  a  trustee,  to  the  wife,  there  being  no 
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proof  of  insolvency,  or  that  the  provision  for  the  w^ife  was 
immoderate.  It  is  supposed  a  husband  may  settle  prop- 
erty on  his  wife,  making  no  more  than  an  equitable  pro- 
vision, and  retaining  enough  to  satisfy  creditors.  (Planck 
V.  Schermerhom,  3  Barb.  Ch,  644.  See  Borst  v.  Gorey^  16 
Barb,  136 ;  Carpenter  v.  Roe,  10  N.  F.  227.) 

rV.  Considering  the  case  in  its  fullest  aspect,  the  pre- 
cise question  presented  is,  whether  or  not  a  court  of 
equity,  appealed  to  by  the  creditors  of  a  husband,  to  reach 
his  alleged  property,  can  secure  the  equity  of  a   wife, 
grounded  upon  the  husband's  appropriation  of  her  separate 
property.    It  would  seem  as  if  the  proposition  admitted  no 
argument.     The  power  and  the  duty  of  chancery,  in  pre- 
cisely such  cases,  have  been  so  often  affirmed  and  dis- 
charged as  to  become  elementary.     It  is  only  by  perverting 
•and  confusing  the  question,  that  dispute  is  maintainable. 
{Clancy's  Rights  of  Women,  446.)     It  was  insisted  below, 
that  transfers  by  the  husband  to  the  wife,  injurious  to 
creditors,  are  fraudulent  and  void.     That  postnuptial  set- 
tlements, are  subject  to  the  same  condemnation.     That, 
upon  marriage,  the  personalty  of  the  wife  becomes  the 
property  of  the  husband ;  and  numerous  authorities  were 
unnecessarily  cited  in  aid  of  these  propositions.    The  doc- 
trine upon  which  the  defense  rests  is  above  and  beyond 
all  these  propositions.     Conceding  them,  it  is  yet  true 
that  from  early  times  the  court  of  chancery,  with  watchful 
and  generous  anxiety  and  care,  has  gtiarded  what  it  calls 
the  wife's  equity.     Even  in  ages  more  barbarous  and  illib- 
eral than  the  present,  when  the  separate  legal  existence 
of  the  wife  was  unacknowledged,  and  the  senseless  notion 
prevailed,  that  the  individuality  of  the  wedded  woman 
was  lost  in  the  marital  right,  her  equity  was  yet  recognized 
and  enforced.     The  error  of  the  argument  on  .the  other 
side,  consists  in  ascribing  the  principle  to  the  force  of  a 
contract  between  the  husband  and  wife.     Such  is  not  its 
origin  or  justification.     It  is  readily  granted  that  no  post- 
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nuptial  arrangement,  as  such,  can  stand  against  the  claims 
of  creditors.     The  principle  which  secures  the  wife's  equity 
rests  upon  independent  and  abstract  considerations  of  mo- 
rality and  policy.    It  depends  upon  no  contract,  is  governed 
by  no  stipulations,  and  yields  to  no  other  right.    It  is 
supreme  and  arbitrary,  springing  originally  from  an  in- 
stinctive sense  of  justice,  and  fastening  itself  securely  upon 
the  equity  jurisprudence  of  the  world.     Occasionally,  the 
propriety  and  fairness  of  the  rule  has  been  doubted ;  but 
usually,  and  generally,  the  courts  of  every  nation  have 
commended  and  applied  it.     However  sacred  the  rights  of 
creditors  may  be  esteemed,  they  often  yield  to  the  higher 
demands  of  nature  and  public  good.     The  policy  of  a  free 
state  cultivates  the  family  association,  admits  the  supreme 
claim  of  natural  justice,  and  subordinates  the  creditor  to 
the  family  and  the  widow.     Hence,  our  non-imprisonment 
and   exemption  laws;   the  homestead  law;   the  widow's 
paraphernalia,  and  quarantine  and  dower.    It  is  a  very  con- 
tracted range,  both  of  law  and  public  policy,  which  looks 
only  to  the  circle  of  debtor  and  creditor.    It  is  just  that 
contracts  should  be  performed,  and  that  debts  should  be 
paid.    But  there  are  higher  obligations  than  even  these, 
and  interests  more  hallowed  and  valuable  than  those  of 
creditors.    Little  reason  can  be  given  why  even  a  contract 
between  husband  and  wife,  securing  to  her  a  just  support, 
in  consideration  of  her  property  appropriated  by  the  hus- 
band, should  not  be  upheld.     It  has  never  happened,  until 
now,  that  a  court  of  equity^  gaining  jurisdiction  over  prop- 
erty, has  failed  to  answer  the  claim  of  a  wife  to  a  just 
provision  out  of  it,  according  to  her  real  interest  in  it 
The  counsel  for  the  plaintiff,  in  his  argument  below,  en- 
tirely misconceived  the   nature   of  this  discussion.     Ite 
seems  to  'think  that  it  was  circumscribed  by  the  formal 
and  precise  law  of  contracts,  and  the  incapacity  of  husband 
and  wife  to  enter  into  property  agreements.     We  ask  the 
court  to  enlarge  the  subject  to  its  just  proportions,  and  see 
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how  intimately  it  associates  itself  with  the  best  policy  of  a 
wise  government,  and  commends  itself  to  the  best  senti- 
ments  of  oar  being.    In  another  respect,  as  it  seems  to  ub, 
the  opposite  counsel  argues  erroneously.    He  maintaini 
that  the  wife's  equity  never  attaches,  unless  she  brings  a 
technical  separate  estate,  consisting  of  realty.    It  i^oald 
be  difficult  to  imagine  any  meritorious  reason  for  this  dis- 
tinction.    We  are  speaking  of  equity— of  a  rule  i^hich 
seizes  an  occasion  to  do  right,  in  despite  of  technical  law. 
The  argument  of  the  counsel  admits  the  rule,  if  the  \^ife*8 
realty  had  been  appropriated  by  the  husband,  but  not  if 
her  personalty  has  been  so  used.    What  equity  arises  in 
the  one  case,  not  equally  strong  in  the  other  ?     The  prin- 
ciple is,  that  the  husband  has  obtained  the  wife's  property, 
and  when  his  estate  is  to  be  distributed,  she  shall   be 
equitably  compensated.     It  is  said  that  no  equity  springs 
from  a  wife's  personalty,  because  the  husband  is  absolutely 
entitled  to  that,  upon  marriage.     Not  exactly  so ;  but  ad- 
mit it,   and  what  then?    Is  her  equity  lessened?     Or 
increased  rather  ?    It  is  easy  to  detect  circumstantial  differ- 
ences, but  the  mind  which  rejoices  in  them,  and  fails  to 
trace  them  to  a  principle,  will  never  pierce  very  deeply  the 
mysteries  of  reason.     So  far  as  equity  is  concerned,  it  mat- 
ters not  what  the  species  of  property  received  by  the  hus- 
band, through  the  wife,  may  be.     The  doctrine  is,  that  he 
has  received  her  property  and  spent  it,  and  equity  demands 
that  she  should  not  be  left  penniless  and  homeless.    It 
rests,  not  upon  the  husband's  right  to  appropriate,  but 
upon  th^  fact  of  appropriation.    Besides,  he  has  just  as 
good  a  right  to  take  rents  and  profits  as  chattels.     He  is 
tenant  by  the  curtesy.    In  both  cases  the  law  gives  him 
the  power  to  receive.     Where,  then,  is  the  distinction  ? 
And  why  should  equity  protect  the  wife  in  one  case,  and 
not  in  the  other  ?     We  supposed  the  case  of  Schaffner  v. 
BeuteTj  (37  Barb.  44,)  decisive  of  this.     It  is  sought  to  be 
distinguished   upon  the  theory  last  considered;  and,  by 
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the  force  of  verbal  criticisms  and  inappropriate  quotations 
from  the  opinion  of  the  court,  is  very  widely  perverted. 
TIic  fond  received  by  the  husband  in  that  case^  was  the 
proceeds  of  the  wife's  realty,  but  it  was  "  moneys,  the  pro- 
ceeds of  her  real  estate,  advanced  by  her  to  her  husband." 
And  the  court  say,  "the  husband  received  from  the  wife 
a  sum  of  money  belonging  to  her  absolutely,  upon  a  parol 
promise  to  pay  the  same,  at  a  time  when  the  plaintiff's 
debt  was  not  in  existence."  How  exceedingly  apposite 
to  the  present  case.  Here  was  money  advanced  to  the 
husband,  and  by  the  wife,  upon  an  implied  undertaking  to 
repay.  "  This  parol  promise,  though  void  at  law,  was 
^ood  in  equity." 

I^othing  is  better  settled  than  that  the  husband,  though 
entitled  to  reduce  the  wife's  personalty  to  possession, 
"may  deprive  himself  of  such  right,  by  an  agreement 
before  marriage,  or  a  waiver  in  favor  of  the  wife  after- 
wards.'* (Smart  v.  Oomstockj  24  BarL  411.)  Doing  so, 
the  property  remains  to  the  wife.  Nor  is  it  material  how 
the  waiver  is  created.  As  in  the  case  cited,  it  may  be  by 
separate  investment,  or  it  may  be,  as  in  this  case,  by  re- 
ceiving it  as  a  trust  for  the  wife,  to  keep  and  invest  for 
her.  (See  also  Smith  v.  Kane,  2  Paige,  303.)  It  may, 
therefore,  be  said  here,  as  in  Schaffner  v.  Beuter,  that  the  ■ 
money  belonged  to  the  wife  absolutely.  It  was  hers  before 
marriage.  The  husband  waived  his  marital  right,  as  he 
might  do,  and  treated  it  as  the  property  of  his  wife.  It 
was  partly  invested  in  the  purchase  of  a  house  at  Poultney, 
and  afterwards  transferred  to  the  Matilda  street  dwelling, 
conveyed  to  the  wife.  It  appears  that  at  least  $500  of  the 
$2120  received  by  the  husband,  was  the  proceeds  of  realty. 
And  the  reasonable  inference  from  the  proof  is,  that  it  all 
was.  The  $1500  was  in  a  bond  and  mortgage  ^^  put  out 
by  executors,"  probably  upon  a  sale  of  real  estate.  How- 
ever that  may  be,  the  whole  fund  remained  in  the  wife,  as 
completely  as  if  it  had  been  realty,  and  more  so;  and 
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whether  it  did  or  not,  is  regarded  by  the  defendants'  coun- 
sel as  utterly  unimportant,  in  the  light  of  the  principle 
upon  which  we  suppose  the  rule  of  equity  under  consid- 
eration rests. 

It  is  thought  that  the  case  of  Schaffner  v.  Renter  difters 
from  the  present,  in  the  particular  that  the  husband,  there, 
promised  to  repay  the  money.  Herein  the  counsel  violates 
his  own  theory.  That  denies  all  force  to  contracts  between 
husband  and  wife.  The  moment  he  concedes  that  the 
promise  to  pay  raised  an  equity,  he  yields  the  case ;  because 
here  was  more  than  an  equivalent.  This  was  not  a  loan, 
as  in  the  reported  case,  but  a  deposit,  for  safe  keeping  and 
investment;  a  trust,  imposing  more  solemn  obligation 
than  promise  of  payment.  In  the  search  after  petty  differ- 
ences, substantial  analogies  are  overlooked.  The  promise 
to  repay  is  only  important  as  it  manifests  the  recognition 
of  an  obligation  to  account,  and  a  common  intent  that  the 
wife  shall  be  deemed  the  owner  of  the  subject  of  the  prom- 
ise. However  this  intent  may  be  expressed,  if  it  appears 
in  any  form,  it  is  effectual. 

Again,  it  is  said  that  in  Schaffner  v.  Renter^  the  property 
conveyed  to  the  wife  was  but  an  equivalent  for  the  princi- 
pal of  the  money  advanced  by  her  to  her  husband.  Obvi- 
ously, the  point  thus  suggested  by  the  counsel  has  to  do 
only  with  the  extent  of  the  wife's  equity.  Indeed  it  in- 
ferentially  admits  the  equity,  to  the  amount  of  the  princi- 
pal sum.  But  here  again,  as  we  conceive,  principle  is 
abandoned.  It  is  true,  the  basis  of  the  equity  claimed  is 
the  property  of  the  wife  received  by  the  husband,  but  the 
equitable  allowance  is  graduated  according  to  the  circum- 
stances and  condition  of  the  wife.  The  referee  found,  in 
the  reported  case,  that  the  property  there  was  '*  not  more 
than  a  reasonable  support "  for  the  wife.  And  the  court 
say  that "  the  conveyance  made  to  the  wife  by  the  husband, 
was  no  more  than  a  just  equivalent  for  the  money  bor- 
rowed of  her.*' 


SCHENECTADY-MAY,  1864.  299 


Briggs  V,  Mitchell. 


Whether,  in  this  case,  the  equity  of  the  wife  is  to  be 
applied  according  to  her  necessities,  or  upon  the  idea  of  a 
*'just  equivalent  for  the  money  borrowed  of  her,"  she  has 
received  no  more  than  she  was  equitably  entitled  to  de- 
mand. In  the  first  place,  as  against  the  defendant  Mrs. 
Mitchell,  there  is  no  evidence  whatever  to  show  that  the 
property  conveyed  to  her  was  more  than  sufficient  to  pay 
the  principal  of  her  claim.  Her  answer  denies  that  it  was 
more  than  enough  to  pay  her.  The  plaintiflT  has  given  no 
proof  upon  the  subject.  The  deposition  of  her  husband 
was  ruled  out,  as  against  her.  An  expression  in  her  depo- 
sition may,  perhaps,  be  construed  as  averring  that  the 
property  she  received  was  worth  about  $4000.  Assuming 
this  to  be  so,  it  is  submitted  that  $4000  is  no  more  than 
should  be  justly  allowed  Mrs.  Mitchell  for  her  support 
It  would  produce  but  $280  per  year,  subject  to  reduction 
by  taxes,  and  to  the  costs,  hazards  and  interruptions  of 
investment.  I  shall  not  discredit  the  humanity  of  the 
court,  by  arguing  in  favor  of  the  scanty  justice  of  that 
amount.  Regarded  as  a  payment,  the  $4000  is  but  a  just 
equivalent  for  the  money  borrowed.  In  this  respect  we 
are  to  regard  the  money  received  by  Mr.  Mitchell  as  the 
property  of  his  wife,  accepted  by  him  under  a  trust,  to 
keep  and  invest  for  her.  In  Smart  v.  Comstock^  (24  Barb. 
412,)  the  husband  is  spoken  of  as  a  trustee,  under  like 
circumstances.  It  surely  will  not  be  seriously  contended 
that  a  trustee  is  not  liable  to  account,  with  interest.  In 
all  species  of  indebtedness,  interest  is  regarded  as  a  "just 
equivalent"  for  the  use  of  money.  It  is  established  by 
law  as  such  an  equivalent,  and  is  uniformly  so  allowed. 
In  this  case  the  husband  received  the  fund  to  invest  and 
preserve,  and  ought  to  account,  with  interest.  Considered 
as  a  question  of  equity  solely,  interest  should  be  Allowed. 
The  intent  of  the  parties  was  not  that  the  fund  was  to  lie 
idle,  or  be  employed  by  the  husband  without  compensa- 
tion.    It  was  not  to  be  expended  in  family  use.    It  was 
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to  be  kept  and  invested  for  the  wife.  Nor  is  the  equity 
of  the  wife  modified  by  the  idea  that  for  twenty-five  years 
of  her  married  life  she  has  been  protected  and  maintained 
by  her  hnsband.  The  duties  and  blessings  of  marriage 
are  reciprocal  and  not  unequal.  It  will  be  difficult  to  main- 
tain that  in  a  well  ordered  household,  the  preponderaime 
of  care  or  service,  or  sacrifice,  is  in  favor  of  the  hnsband. 
It  is  said  further,  that  the  usual  rule  in  apportioning  the 
wife's  equity,  is  to  allow  her  but  half  the  fund.  There  is 
no  rule  on  the  subject.  It  is  entirely  a  matter  of  judicial 
discretion.  *  In  the  case  of  Sehaffner  v.  Beuter^  the  whole 
fund  was  given  the  wife.  And  why  should  it  not  be  here  ? 
The  amount  received  by  the  husband,  with  interest,  con- 
siderably exceeds  the  value  of  the  property  conveyed  to 
the  wife.  It  would  be  but  a  poor  exhibition  of  equity 
which  should  refuse  her,  in  her  decrepitude  and  age,  the 
enjoyment  of  her  own. 

A.  Pondf  for  the  respondent. 

L  The  moneys  received  by  Mrs.  Mitchell  by  inheritance 
from  her  father's  estate,  and  which  she  owned  at  the  time 
of  and  prior  to  her  marriage  with  the  defendant  George 
H.  Mitchell,  was  not  separate  estate  at  all ;  and  hence  the 
allegation  in  the  complaint,  that  after  her  marriage  Mrs. 
Mitchell  had  no  separate  estate,  is  sustained;  and  the 
averment  in  the  answer,  that  at  that  time  she  owned 
estate,  if  deemed  a  denial  of  such  allegation  in  the  com- 
plaint, is  disproved.  "  A  separate  estate,  in  a  feme  covert, 
only  exists  in  such  property,  whether  it.  be  real  ox  per- 
sonal, as  is  settled  upon  her  for  her  separate  use,  without 
any  control  over  it  on  the  part  of  her  husband.**  {Albany 
Fire  Ins.  Go.  v.  Bat/^  4  Oomst  11.  Willard*8  Eq,  Jur.  652.) 
Such,  unquestionably,  was  the  law  at  the  time  of  the 
marriage  of  the  defendants,  in  1838. 

II.  By  the  marriage  of  the  defendants,  in  June  1838, 
the  defendant  George   H.   Mitchell    thereupon  became 
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nested  with  all  the  money  and  chattels  then  belonging  to 

wife ;  and  this  right  was  one  pecuniarily  valuable,  and 

ch  as  could  not  be  abrogated  or  destroyed,  and  was  not, 

"by  the  acts  in  relation  to  married  women,  passed  in  1848  and 

X849.     {Myder  v.  EuUe,  24  N.  T.  372.     WesterveU  v.  Gregg, 

^am£ern.  202.    Kellt/  v.  Smally  2  lisp.  716.     Oom.  v.  ManUyj 

12  Pick.  173.      Washburn  v.  Hale,  10  id.  429.     Wheeler  v. 

\Bowen,  20  id.  563.    Beeves'  Dom,  Bel.  1.)    And,  moreover, 

tlie  husband  is  deemed  a  purchaser  thereof  for  a  valuable 

consideration.     {Howes  v.  BigeloWy  13  Mass.  384,  390.) 

HX  The  money,  therefore,  which  the  defendant  Cor- 
nelia let  her  husband  have,  being  money  which  she  owned 
prior  to  and  at  the  time  of  her  marriage,  thereupon  be- 
came, by  virtue  of  the  marriage,  absolutely  his ;  and  upon 
his  reducing  it  to  his  possession,  and  by  his  taking  and 
using  it  in  his  business  for  nineteen  years,  as  he  did  the 
most  of  it,  and  some  twelve  years,  as  he  did  the  balance 
of  it,  he  did  not  thereby  become  the  debtor  of  his 
wife  at  all.  The  money,  upon  his  getting  possession  of 
and  using  it,  was  legally  and  equitably  his,  and  therefore 
he  had  a  right  to  use  it,  with  or  without  his  wife's  consent ; 
and  hence  such  use  of  it  by  him  did  not  constitute  any 
consideration  for  the  transfers  in  question.  {See  cases  cited 
to  2d  pointy  and  Searing  v.  Searing^  9  Paige,  283,  287 ;  Borst 
V.  Corey,  16  Barh.  136 ;  Planck  v.  Schermerhorny  3  Barl. 
Gh.  644 ;  Beade  v.  Livingston,  3  John.  Gh.  481 ;  Pierce  v. 
Thompson,  17  Pick.  391 ;  2  Story's  Eq.  Jur.  §§  1402,  1403  ; 
Blanchard  v.  Bhod,  2  Barh.  352-355 ;  Willard's  Ex.  189, 
190 ;  'Eowes  v.  Bigelow,  13  Mass.  384,  390.) 

IV.  The  case  does  not  belong  to  that  class  to  which 
what  is  denominated  the  "  wife's  equity  "  is  applied.  That 
principle  only  applies  to  cases  where  the  husband  finda  it 
necessary  to  resort  to  equity  in  order  to  reduce  the  choses 
in  action,  or  other  property  of  the  wife,  to  his  possession. 
In  such  case  the  court,  acting  on  the  equitable  principle, 
that  he  who  asks  equity  must  do  equity,  refuses  its  aid, 


302        CASES  IN  THE  SUPREME  COURT. 

Briggs  V.  Mitchell. 

unless  adequate  provision  is  made  out  of  the  fund  for  the 
wife's  support,  in  cases  where  the  condition  of  the  wife 
and  children,  if  any,  requires  such  interposition.     Bnt  in 
this  case  the  husband  appropriated  the  fund  to  his  own 
use  with  his  wife's  consent,  employed  it  for  years  in  his 
business,  without  the  aid  of  any  court,  either  of  law  or 
equity,  and  hence  the  "  wife's  equity,"  if  she  originally 
had  any  in  the  fund,  was  effectually  extinguished  thereby. 
( Udall  V.  Kenney,  3  Cowen,  590,  599.     2  Story's  Eq.  tTur. 
§  1403.      Willarits  Eq.  Jur,  636,  637.     Searing  7.  Searing^ 
9  Paige,  283,  287.)     Under  such  circumstances,  even  the 
separate  estate  of  the  wife,  or  the  proceeds  thereof,  the 
title  to   which  was  originally,   unquestionably,   in  her, 
would  be  regarded  as  becoming  vested  in  him,  by  g^fl 
from  the  wife,  or  otherwise,  and  the  court  would,  after 
such  a  lapse  of  time,  refuse  to  establish  her  title  thereto, 
as  her  separate  estate.     {Shirley  v.  Lambert,  3  Edw,  336. 
Oage  v.  Bauchy,  28  Barb.  622,  and  cases  cited  in  the  opinion 
of  the  court.)    A  fortiori^  it  must  be  so,  as  to  personal 
property,  choses  in  action,  or  money  of  the  wife  derived 
therefrom,  which  by  virtue  of  the  marriage  becomes  ab- 
solutely the  property  of  the  husband,  where  he  reduces  it 
into  his  possiession  without  resorting  to  a  court  of  law  or 
equity  to  aid  him  in  so  doing  ;  and  where,  too,  as  in  this 
case,  the  wife  voluntarily,  and  without  any  coercion  or 
artifice  on  the  part  of  her  husband,  places  the  entire  fund 
in  his  hands,  saying :  "  Take  this  money  and  keep  it  for 
me ;  take  care  of  it,  as  you  are  the  proper  person  to  do  so 
now."     And   the   husband,   without  making  any   reply, 
much  less  any  promise  to  repay  it,  in  compliance  with  her 
request,  and,  as  he  had  a  right  to  do,  passively  takes  it, 
keeps  it  for  years,  uses  it  in  his  business,  to  the  knowledge 
of  his  wife,  no  account  of  it  being  kept  by  her.     Under 
such  circumstances  the  court  will  not.  tolerate  the  parties 
in  electing  to  consider  the  husband  a  debtor  to  his  wife 
for  the  money  so  received  by  him,  and  allow  him  con- 
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veniently  to  transfer  all  his  property  (some  $8000  in  value, 
as  alleged  in  the  complaint,  and  not  denied  in  any  way  in 
the  answer,  except  to  impliedly  admit  that  it  was  worth 
^7999.99,)  to  her,  under  a  pretense  that  he  is  paying  her 
a  debt  due  from  him  to  her,  because  he  used  some  $2120 
of  money  owned  by  her  at  the  time  of  her  marriage,  and 
which  by  the  marriage  became  his  absolute  property  in 
law  and  equity. 

V.  But  suppose  the  "  wife's  equity 'Mn  this  fund  was 
not  extinguished  when  the  defendant  George  H.  received 
this  money  from  his  wife,  and  used  it  as  he  did  7  Still 
each  equity  cannot  be  asserted  in  this  action. 

Ist.  The  answer  does  not  set  up  any  such  defense,  nor 
is  there  any  fact  alleged  therein  upon  which  to  base  such 
supposed  equity. 

The  theory  of  the  answer  simply  is,  that  the  wife  hav- 
ing money  which  she  received  from  her  father's  estate, 
loaned  it  to  her  husband,  and  he  borrowed  it  of  her.  Had 
this  money  been  derived  from  her  real  estate,  owned  at 
the  time  of  her  marriage,  or  had  it  been  derived  from,  or 
belonged  to,  her  separate  estate,  there  might  be  more 
plausibility  in  the  theory ;  but  in  such  case  the  answer 
should  set  up  the  facts,  and  show  that  the  fund  was  thus 
derived.  But  nothing  of  this  kind  is  alleged.  On  the 
contrary,  it  is  merely  alleged  that  she  had  money  inherited 
from  her  father's  estate,  and  loaned  it  to.  her  husband. 
This  simply  shows  that  the  money  belonged  to  the  hus- 
band, and  that  therefore  the  transaction  could  not  be  a 
case  of  loan  at  all. 

2d.  The  evidence  is  equally  insufficient  to  sustain  the 
transfers  on  any  theory  relating  to  the  wife's  equity.  It 
merely  shows  the  receipt  of  money  by  the  husband, 
which  by  virtue  of  the  marriage  belonged  to  him.  More- 
over, it  shows  no  circumstances  entitling  the  wife  to  sup- 
port and  maintenance  out  of  this  fund. 
It  does  not  appear  that  there  are  any  children,  and  in  fact 
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there  are  none ;  nor  does  it  appear  that  the  wife  is  in 
want  at  all ;  nor  but  that  she  has  a  large  estate  now,  not 
reduced  to  possession  by  her  husband,  and  had  such  estate 
at  the  time  of  the  alleged  transfers.  Surely  the  court  will 
not  presume  all  such  facts  without  any  allegation  of  them, 
and  without  a  particle  of  proof  in  regard  to  them.  The 
court  are  not  quite  so  anxious  to  cheat  the  creditors  of 
George  H.  Mitchell  out  of  their  honest  dues,  as  to  pre- 
sume all  the  facts  necessary  to  authorize  such  a  judgment 
not  only  without  evidence,  but  also  in  the  absence,  even, 
of  any  allegation  in  the  answers  to  that  effect 

VL  But  suppose  the  transaction  between  the  defend- 
ants to  have  been  such  that  equity  will  now  regard  it  as 
a  loan,  so  as  to  authorize  the  husband,  without  fraud,  to 
repay  it ;  in  such  case,  even,  the  transaction  in  question 
is  fraudulent  as  to  creditors. 

According  to  Mrs.  Mitchell's  evidence,  she  let  her  hus- 
band have  money : 

In  1843, $1500.00 

"   1850,       500.00 

"   1851, 120.00 

Making,  in  all,  (2120.00 

According  to  the  answers,  her  husband  transferred  to 
her  property  to  the  amount,  at  least  in  value,  of  $4500, 
under  pretense  of  paying  this  alleged  debt  But  if  the 
fund  was  one  in  which  the  wife's  equity  was  not  extin- 
guished by  her  husband's  taking  and  using  it,  with  her 
consent,  as  he  did,  still,  so  long  as  she  lived  with,  and  was 
supported  by,  her  husband — ^and  there  is  no  pretense  but 
that  she  has  always  hitherto  resided  with  and  been  sup* 
ported  by  him — the  husband  was  entitled  to  the  use  of  or 
interest  on. this  fund,  as  an  equivalent  or  compensation 
for  such  support  So  that,  in  any  event,  he  was  not  liable 
to  her,  nor  was  she  entitled  to  recover  of  him,  if  at  all, 
any  more  than  the  principal  fund  received,  without  inter- 
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est-  (UdaU  v,  Kmney,  3  Cowen,  590,  607,  610.  EstcAe  cf 
Sinds,  5  Whar.  138.  Totoers  v.  HaynoTy  3  id.  48.)  Upon 
the  evidence,  therefore,  this  trasfer  was  fraudulent  and 
void  as  to  creditors,  if  for  no  other  reason,  because  the 
debt,  if  there  was  one,  was  grossly  exaggerated,  or  the 
amount  and  value  of  property  transferred,  under  pretense 
of  paying  such  debt,  greatly  exceeded  the  debt,  if  there 
was  one.  There  is  no  explanation  or  excuse  for  this  pal- 
pable attempt  to  hinder,  delay  and  defraud  the  creditors  of 
George  H.  Mitchell  The  transfers  should  therefore  be  set 
aside,  and  the  judgment  directing  it  is  unquestionably 
right  {Bailey  v.  Btifton^  8  Wend.  339.  Bank  of  Orofnge  Co. 
V.  Fink,  7  Paige,  87,  93,  94.  Webb  v.  DaggeU,  2  Barb.  9. 
Fiedler  v.  Day,  2  Sandf.  594.  Mead  v.  Or  egg  and  wife,  12 
Barb.  653.) 

Vii.  The  case  of  Sehaffner  v.  Beuter,  (37  Barb.  44,)  cited 
by  the  defendant's  counsel,  to  sustain  this  fraud,  has  no 
application  to  the  case  at  all.  1.  The  money  which  the 
wife  let  her  husband  have  in  that  case,  was  derived  from 
real  estate  owned  by  her  at  the  time  of  her  marriage,  and 
to  which  she  had  an  unquestionable  and  an  absolute  title ; 
and  the  decision  of  the  court  and  of  the  referee  was 
placed  expressly  upon  the  ground  that  the  money  she  let 
her  husband  have  in  that  case  was  absolutely  hers.  On 
that  point  Judge  Hogeboom  says :  ''  The  husband  received 
from  the  wife  a  sum  of  money,  belonging  to  her  absolutely, 
upon  a  parol  promise  to  pay  the  same,"  &c.  In  this  case 
the  money  was  not  derived  from  the  real  estate  of  the 
wifb,  owned  by  her  at  the  time  of  her  marriage,  but  was 
money  at  that  time  invested,  in  bond  and  mortgage,  and 
subsequently  paid  in  to  the  wife,  and  by  her  handed  over 
to  the  husband.  The  money  thus  received  by  the  hus- 
band, instead  of  being  absolutely  the  wife's,  was,  as 
already  shown,  absolutely  the  husband's,  and  this  distinc- 
tion makes  all  the  difference  in  the  world  between  the 
cases.    2.  In  Sohaffner  v.  BetUer^  the  husband  promised  to 
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pay  back  the  moDey.  In  this  case  the  answer  does  not 
allege  any  promise  on  the  part  of  the  husband  to  pay 
back  the  money  to  his  wife ;  and  if  it  does,  the  evidence 
of  Mrs.  Mitchell  conclusively  negatives  it;  and  the  de- 
cision of  the  court  below  thereon  is  final.  3.  The  case  of 
Schaffner  v.  Seuter  discloses  that  the  property  transferred 
did  not  exceed  in  value  the  principal  sum  received  by  the 
husband,  without  interest.  4.  It  appeared  also  in  that  case, 
that  the  wife  had  two  children,  and  that  the  property 
transferred  was  not  more  than  sufficient  for  a  reasonable 
support  for  the  wife  and  children.  Nothing  of  that  kind 
appears  here.  On  the  contrary,  the  general  rule  is  to 
allow  the  wife  only  one  half  of  the  fund  received  by  the 
husband  in  cases  where  she  shows  herself  equitably  enti- 
tled to  anything.  ( Willard's  Eq.  Jut,  638.)  And  where 
there  were  children,  and  the  husband  was  discharged  as 
an  insolvent,  and  the  fund  not  larger  than  here,  the  wife 
was  allowed  but  a  portion,  while  the  creditors  were  allowed 
the  remainder  of  the  fund.  {Napier  v.  Napier^  1  Dru.  it 
Wahhy  407.  5  Har.  Dig.j  sup.j  824.  And  see  Vatighan  v. 
Buckj  13  SimonSf  404.)  Instead  of  conforming  to  the 
general  rule  applicable  to  the  case  above  stated,  the  wife, 
in  this  instance,  where  the  fund  received  was  but  J2120, 
and  the  property  of  the  husband  worth  $4500  at  least, 
and  the  husband's  debts  only  $3000,  concluded  that  her 
"equity'*  warranted  her  in  taking  the  whole,  leaving 
nothing  for  the  creditors.  Without  pursuing  the  subject 
further,  it  is  apparent  that  the  case  of  Schaffer  v.  Seuter 
has  no  application  to  this.  There  the  fund  was  derived 
from  real  estate  confessedly  the  property  of  the  wife,  and 
which  was  not  converted,  by  force  of  the  marriage,  into 
the  property  of  the  husband ;  while  here  the  money  did 
not  come  out  of  the  real  estate,  but  was  the  proceeds  of  a 
bond  and  mortgage,  a  chose  in  action,  the  proceeds  of 
which,  as  soon  as  realized,  became  absolutely  the  property 
of  the  husband.    The  case  of  Schaffner  v.  Renter^  more- 
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over,  does  not  profess  to  overrule  Barst  v.  Oaret/j  (16  Barb. 
136,)  nor  Planck  v.  Schermerhom,  (3  Barb.  Gh,  644,)  in 
both  of  which  cases  the  fund  was  derived  from  the  per- 
sonalty and  not  the  real  Estate  of  the  wife ;  and  these  last 
xnentioned  cases,  therefore,  constitute  direct  authorities 
for  the  plaintiff  in  this  action.    The  distinction  is  also 
i?vell  illustrated  in  the  case  of  Pierce  v.   ThompioUj  (17 
Fick.  391,)  where  it  was  held  that  a  deed  of  the  hushand 
•was  without  consideration  where  it  was  executed  under 
pretense  of  paying  for  a  chose  in  action  of  the  wife  after 
it  was  reduced  to  possession,  or  for  the  money  received  by 
the  husband,  derived  therefrom.     {See  Bullard  v.  BriggSy 
7  Pick.  533.)    In  no  case  does  it  appear  that  a  post-nuptial 
settlement* of  the  husband  upon  the  wife  has  been  sus- 
tained as  against  creditors  of  the  husband,  where  the  con- 
sideration of  it  was  not  some  right  of  the  wife  in  real 
estate,  or  its  proceeds,  transferred  to,  or  received  by,  the 
husband,  or  relinquished  for  his  benefit ;  or  that  the  prom- 
ise of  the  husband  relied  upon  was  expressly  made  before 
reducing  the  chose  in  action  of  the  wife  to  possession  by 
him.    In  such  case  there  might  be  an  equitable  consider- 
ation to  support  the  promise ;  but  in  this  case  the  fund 
was  money  received  from  the  wife,  and  it  is  not  alleged 
that  the  husband  made  even  a  parol  promise  to  repay  the 
money ;  and  it  is  proved  that  he  did  not  even  make  that. 
The  transfers  and  conveyances  in  question  were,  therefore, 
properly  set  aside,  on  the  ground  that  they  were  made 
without  consideration,  and  were  fraudulent  in  law,  and 
void  as  against  the  crediters  of  the  grantor,  George  H. 
Mitchell. 

Vin.  But  if  there  is  any  doubt  upon  the  proofs  as  to 
whether  the  transfers  in  question  were  fraudulent  and 
void  as  matter  of  law,  still  the  evidence  is  ample  to  sustain 
the  findings  of  the  judge  upon  the  facts,  as  to  the  want  of 
consideration  and  the  intent  to  defraud;  and  his  decision 
thereon  is  conclusive,  and  will  not  be  reviewed  on  appeal. 
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1.  The  testimony  of  Mrs..  Mitchell,  in  the  supplementaiy 
proceedings,  pat  in  evidence  on  the  trial,  states  that  she 
let  her  husband  have  $1500  in  1843,  $500  in  1850,  and 
$120  in  1851 ;  that  she  supposed  \ind  knew  that  he  pat  it 
in  his  business  and  used  it,  and  ^Hhis  last  winter  is  the 
only  time  we  had  any  conversation  about  it,  when   it 
became  necessary  for  us  to  talk  about  it ;"  that  when  her 
husband  took  the  money,  she  handed  it  to  him  herself,  and 
said :  ^*  Take  this  money  and  keep  it  for  me ;  take  care  of 
it,  as  you  are  the  proper  person  to  do  so  now.    I  think 
this  was  all  that  was  said."    If  the  manner  of  putting  this 
money  in  her  husband's  hands,  by  Mrs.  Mitchell,  as  thus 
stated  by  her,  does  not  of  itself  show'  affirmatively  an  en- 
tire and  voluntary  surrender  and  relinquishment  of  this 
money  to  her  husban9,  and  of  all  equity  in  title  to  and 
control  over  it  to  him,  then  certainly  the  long  silence — 
amounting  to  nearly  twenty  years  as  to  most  of  it — that 
intervened,  without  her  saying  anything  upon  the  subject 
to  her  husband,  knowing  all  the  time  he  was  using  it  as 
an  owner,  was  a  circumstance  that  authorized  the  judge 
to  say  that  she  originally  intended  thereby  to  do  so.    If  so, 
and  this  was  exclusively  a  question  of  fact,  then  she  waived 
all  equity,  if  any  she  might  have  had  in  the  fund,  and  the 
title  of  the  husband  thereto  became  absolute.    (  WiUarcPi 
Eq.  t7wr.  639.     UdaU  v.  Kenney,  3  Cowen,  590,  599.     Skit' 
ley  V.  Lamhertj  3  Bd.  Oh.  336,  338.     Oage  v.  Dauchy,  28 
Barh,  622.)    The  transfers  were  therefore  without  consid- 
eration, and  hence  must  necessarily  be  deemed  to  be  made 
with  an  actual  fraudulent  intent,  as  there  was  no  lawful 
intent  for  which  they  could  have  been  executed ;  and  the 
only  effect  that  could  be  accomplished  thereby,  was  to 
hinder,  delay  and  defraud  creditors.     {Webb  v.  Dagge^ 
2  Barb.  9.)    But  again,  Mrs.  Mitchell  testified  that  she 
and  her  husband  never  talked  it  over  "  until  it  became 
necessary  for  us  to  talk  about  it."    What  was  that  neces- 
sity ?    All  we  know  is^  that  in  the  winter,  according  to  the 
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complaint,  the  allegations  in  which,  in  this  respect,  are  not 
denied  in  the  answers,  Mr.  Mitchell  owned  all  the  prop- 
erty transferred  to  Mrs.  Mitchell,  alleged  to  be  worth 
^8000,  together  with  a  hotel  and  other  property,  and  in 
the  succeeding  spring  we  find  him  spring  poor,  an  insolv- 
ent, executions  returned  unsatisfied  against  him,  and  Mrs. 
Mitchell  claiming  to  hold  by  transfer  from  her  husband, 
through  the  medium  of  a  third  person,  all  his  available 
property,  leaving  outstanding  debts  against  him.    Verily, 
the  necessity  for  conversation  and  talk  between  her  and 
her  husband  appears;  and  what  is  it?    Why,  under  pre- 
tense of  securing  the  wife's  equity  in  $2120.    Mr.  Millard, 
who,  "done  her  business,"  has  property  to  the  amount  of 
$4500,  at  least,  according  to  the  answer,  transferred  by  her 
husband  to  her.    Besides,  when  Mrs.  Mitchell  received 
the  conveyances,  and  became,  as  she  supposed,  reinstated 
in  her  equity,  she  did  not  deem  it  worth  while  to  give  any 
receipt  or  discharge  to  her  trustee ;  nor  did  she  ever  have 
any  looking  over  with  him«    And  although  there  were 
papers  executed  at  the  time,  the  defendant's  counsel  did 
not  deem  it  necessary  or  prudent  to  produce  any  upon  the 
trial.    Under  all  the  circumstances,  it  seems,  that  the  de- 
cisions of  the  judge  upon  the  facts,  b^  to  Mrs.  Mitchell's 
intent  to  defraud,  are  well  sustained  by  the  evidence,  and 
should  not  be  disturbed ;  and  that  against  her  husband  is 
more  overwhelming  still.    2.  But  all  the  evidence  on  this 
question,  aside  from  the  pleadings,  consisted  of  the  sworn 
declarations  of  the  defendants  themselves.    Under  the 
circumstances,  therefore,  it  was  entirely  competent  for  the 
judge  to  credit  such  parts  of  the  admissions  of  the  defend- 
ants as  tended  to  charge  them,  or  reject  such  parts,  if  there 
were  any  such,  as  tended  to  discharge  them  from  liability 
in  this  action ;  and  his  decision  thereon  is  not  the  subject 
of  review  upon  appeal.     {Bearss  v.   OopUf/y  6  Seld.  93. 
RoherU  v.  ffee,  16  Barb,  449.) 
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By  the  Courts  Potter,  P.  J.  The  defendants  were  hus- 
band and  wife,  married  in  1838.  The  defendant  Cornelia, 
at  the  time  of  her  marriage,  had  about  $2000,  invested  in 
bond  and  mortgage  and  in  other  Bucurities,  by  the  execu- 
tors of  her  father's  estate.  There  was  no  ante-nnptial  or 
post-nuptial  agreement  between  the  defendants  in  rela- 
tion to  the  wife's  estate. 

The  defendant  George  H.  Mitchell  received  about  $1500 
of  this  money  that  had  belonged  to  his  wife,  in  the  year 
1843,  and  the  remainder  about  the  year  1850.    When  the 
defendant  Cornelia  received  the  money,   she  says:  ^^I 
handed  it  to  my  husband.    I  said  take  this,  and  take  care 
of  it  for  me ;  I  took  no  receipt  or  note ;  there  was  nothing 
else  said,  that  I  recollect."    This  was  in  relation  to  the 
amount  last  received.    When  she  received  the  $1500,  she 
says :  "  It  was  paid  to  me  in  Poultney,  Vermont ;  I  handed 
it  over  to  my  husband  to  keep  for  me ;  he  gave  no  writing 
back  to  me ;"  ^^  I  said,  take  this  money  and  keep  it  for 
me ;  take  care  of  it,  as  you  are  the  proper  person  to  do 
so  now;  I  think  this  is  all  that  was  said;  the  money  was 
put  into  the  house  at  Poultney ;  the  title  to  the  house  was 
taken  in  his  name."    In  relation  to  the  whole  money,  she 
also  says :  "  I  agreed  to  let  him  have  money  before  we 
were  married ;  I  told  him  I  hitd  money,  that  I  wished 
him  to  take  care  of  it  for  me."    The  testimony  of  the 
defendant  George  Mitchell  in  relation  to  the  money,  is  still 
more  brief.     He  says:  "Before  marriage — it  may  have 
been  a  day  before,  or  a  week,  or  two  weeks — she  agreed 
to  loan  me  some  money;  this  is  the  substance  of  all  that 
was  said  about  it"     "  There  was  an  oral  agreement  after 
marriage — impossible  for  me  to  state  when.    Whenever  or 
wherever  anything  was  said,  it  was  talked  of  as  a  loan 
to  me,  and  nothing  else."     This  evidence  is  all  that  re- 
lates to  the  question  of  title  to  the  estate  that  was  in  the 
defendant  Cornelia  Mitchell,  prior  to  the  marriage,  or  in 
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-  n.  -       - 

relation  to  any  agreement  prior  or  subsequent  to  the  mar- 
xiage. 

In  the  absence  of  any  ante-nuptial  agreement,  the  com- 
mon law  had  been,  and  it  has  remained  iinchanged  from 
the  day  that  Lord  Coke  wrote  the  common  law  of  Eng- 
land, and  it  continued  to  be  the  law  in  this  State  until  the 
statutes  of  1848  and  1849,  that  marriage  is  an  absolute  gift 
to  the  husband  of  the  goods,  personal  chattels  and  per- 
sonal estate  of  which  the  wife  was  actually  and  benefi- 
cially possessed,  at  the  time  of  her  marriage,  in  her  own 
right,  and  of  such  other  goods  and  personal  chattels  as 
come  to  her  during  the  marriage.  {Co.  Lit  351,  6.  1. 
McQueen  on  HuBband  and  Wife^  18, 19.  1  Bright  on  Hus- 
band and  Wife,  34.)  Blackstone^  who  agrees  to  this  as 
the  law,  says  "that  it  is  also  generally  true,  that  all  com- 
pacts made  between  husband  and  wife  when  single,  are 
voided  by  the  intermarriage."  (1  Com.  442.)  Of  the 
wisdom  of  this  law,  or  the  question  whether  our  statutes 
have  not  since  made  wiser  provisions  in  regard  to  the 
rights  of  married  women,  is  not  here  to  be  decided. 

Blackstone  claims  that  the  suspension  of  the  legal  ex- 
istence of  woman,  during  coverture,  by  the  union  of  two 
persons  into  one,  and  the  disabilities  which  follow  or  re- 
sult, are  for  the  most  part  intended  for  her  protection ; 
and  with  perfect  English  gravity  he  tells  us,  "  that  this  is 
evidence  to  show  how  great  a  favorite  is  the  female  sex, 
of  the  law  of  England.^'  (1  Black.  Com.  445.)  It  does 
not  seem  to  be  looked  upon  in  that  light  by  the  more 
modern  legislation  of  this  State.  Her  separate  existence 
for  certain  purposes,  her  capacity  and  competency  to  con- 
tract, convey  and  devise  her  estate,  are  here  acknowledged 
for  the  same  reason  that  ignores  it  in  England,  "  to  show 
how  great  a  favorite  is  the  female  sex"  in  this  State,  not 
only,  but  to  admit,  as  is  justly  her  due,  her  better  right, 
and  equal  capacity  and  judgment,  in  the  control  of  her 
own  jestate.    Though  it  is  not,  perhaps,  necessary  for  us 
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to  pronounce  upon  the  wisdom  of  these  two  adverse  the- 
ories.   We  but  pronounce  the  law  to  be  as  we  find  it,  in 
its  application  to  the  rights  of  the  parties  at  the  time. 
Since  our  statutes  have  changed  the  law  in  this  regard, 
the  administration  of  the  law,  under  two  different  rules^ 
the  one  applying  to  the  effect  of  coverture  upon  the  per- 
sonal estates  of  the  wife  before,  and  the  other  to  its  effect 
upon  the  same  kinds  of  property  since  those  statutes — has 
created  some  apparent  conflict  in  cases  relating  to  that 
subject 

The  coverture  in  this  case  being  prior  to  the  enactment 
of  our  sta;tutes,  at  a  time  when,  as  was  said  by  Judge 
Denio,  in  2  Kern.  419,  *'  a  separate  personal  property 
in  the  wife  was  unkno^vn  to  the  common  law,  which  con- 
sidered the  husband  to  be  the  owner  of  all  the  goods  of 
the  wife ;  and  that  all  personal  estate  in  possession  of  a 
woman  vested  absolutely  in  her  husband,  at  the  moment 
of  marriage,  and  all  which  she  acquired  during  covert- 
ure immediately  became  his,  excepting  only  her  contingent 
interest  in  choses  in  action  not  reduced  to  possession, 
which,  in  case  of  her  surviving  her  husband,  she  retained 
the  title  to."  In  this  case  the  husband  had  a  vested  in- 
terest in  the  personal  estate  which  his  wife  owned  at  the 
time  of  his  marriage  to  her,  and  the  subsequent  reduc- 
tion of  it  to  his  possession,  even  though  a  part  of  it  so 
came  to  him  after  the  taking  effect  of  the  acts  of  1848  and 
1849,  in  relation  to  the  estates  of  married  women,  did  not 
change  his  title  to  it.  ( Weetervelt  v.  Oregg,  2  Kem.  202, 
209.)  Such  property  belonged  to  him,  unless  there  had 
been  some  agreement  prior  to  the  marriage,  amounting  to 
an  ante-nuptial  agreement,  of  which  ther6  is  no  evidence; 
or  unless  by  some  agreement  between  her  and  her  husband 
afterwards,  it  became  a  separate  estate ;  or  he  settled 
it  upon  her  by  a  poet-nuptial  settlement,  which,  if  made, 
must  be  inferred  or  implied  from  the  conversations  be- 
tween them  at  the  time  of  handing  over  the  money,  which 
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"we  have  set  forth  above.  We  have  seen  no  evidence  of 
sacb.  agreement  It  would  be  extremely .  difficult  to  con- 
strue that  language  into  a  settlement,  and  it  was  not  even 
attempted  to  be  done  on  the  argument ;  but  that  which  is 
nearly  equivalent,  is  urged  upon  the  points. 

It  is  attempted  to  be  reasoned  that  the  language  refer- 
red to  constituted  a  trust  There  are  at  least  three  an- 
Borers,  each  fatal  to  this  claimed  creation  of  a  trust. 

First  The  disability  of  coverture  to  make  a  valid  con- 
tract between  them. 

Second.  The  want  of  evidence  to  authoriise  the  finding 
that  such  a  trust  was  created. 

Third.  The  want  of  consideration  to  support  such  a 
contract 

Ist  Blaekstone  says,  (1  Com.  442  :)  -^  A  man  cannot  grant 
anything  to  his  wife,  or  enter  into  covenant  with  her,  for 
the  grant  would  be  to  suppose  her  separate  existence; 
and  to  covenant  with  her,  would  be  to  covenant  with  him- 
self." The  husband  and  wife  being  one  person  in  law,  the 
former  cannot  in  law,  after  marriage,  by  any  conveyance 
at  common  law,  give  an  estate  to  the  wife,  nor  the  wife  to 
the  husband.     {Co.  Lit  112,  187,  6.) 

2d.  The  husband's  evidence  negates  the  idea  of  its  be- 
ing a  trust  He  says:  "Whenever  and  wherever  it  was 
spoken  of,  it  was  to  be  a  loan,  and  nothing  else."  Kor 
does  her  testimony  conflict  with  this  statement  She 
says:  "I  handed  it  to  him  to  take  care  of  it  for  me." 
There  is  nothing  in  all  this  that  approaches  to  the  cre- 
ation of  a  trust,  or  from  which  to  imply  a  relinquishment 
of  his  right  and  title  to  the  money."  {Ryder  v.  Huhe,  24 
K  T.  372.)  A  trust  and  a  loan  are  terms  of  such  indefi- 
nite meaning  in  common  use,  having  different  meanings 
in  the  minds  of  different  persons,  that  we  must  adopt 
these  terms  according  to  their  legal  meaning  in  this  case, 
unless  the  proved  agreement  constitutes  the  transaction  a 
trust  or  a  loan.    If  one  lend  another  money  at  interest, 
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and  take  his  obligation  to  pay  it,  this  conatitnteB  neither 
a  loan  nor  a  trust,  in  law.  A  loan  is  strictly  a  bailment; 
but  b,  discount  is,  in  common  parlance,  often  confonnded 
with  a  loan.  To  create  a  trust,  there  must  be,  let,  a 
subject  matter  and  title  to  it ;  and,  2d,  persons  competent 
to  create  it  The  legal  title  of  this  money  at  the  time  of 
this  conversation,  by  the  evidence,  was  in  the  husband, 
and  no  consideration  is  shown,  passing  to  him,  to  change 
the  title.  (1  McQueen  on  Husband  and  Wife,  273.)  If  it 
was  her  separate  estate  the  onus  was  upon  her  to  have 
shown  it  If  the  title  was  in  him,  there  was  no  consider- 
ation on  his  part  I  understand  by  separate  estate,  in  a 
feme  covert^  such  property  as  is  in  some  way  settled  upon 
her  for  her  separate,  use,  without  any  control  over  it  on 
the  part  of  her  husband.  (4  Comst.  11,  per  Jewett^  J.) 
There  is  no  evidence  of  this  being  the  wife's  separate 
estate. 

But  assuming  the  conveyance  by  the  husband,  George, 
to  his  wife,  through  the  intervention  of  Mr.  Lawson,  to 
be  a  post-nuptial  settlement,  as  I  think  we  may,  it  would 
be  a  settlement  that  would  be  upheld  in  equity  as  between 
the  husband  and  wife ;  but  would  still  be  presumptively 
void  as  against  antecedent  creditors  of  the  husband.  The 
evidence  is,  that  at  the  time  he  made  this  conveyance  to 
Lawson  for  her  benefit,  he  was  insolvent;  that  he  owed 
debts  to  the  amount  of  $3000  over  and  above  the  amount  he 
owed  his  wife,  and  that  all  his  property  was  conveyed  to 
his  wife.  This  was  the  5th  of  May,  1862.  The  judgment 
was  obtained  19th  of  June,  1862,  about  eix  weeks  subse- 
quently. These  records  are  not  in  evidence,  and  it  does 
not  appear  when  the  debts  for  which  they  were  obtained 
were  contracted.  It  seems  to  have  been  assumed  on  the 
trial,  by  both  parties,  to  have  been  prior  to  the  conveyance, 
and  no  point  is  made  on  the  argument,  that  the  debts  were 
not  antecedent  to  the  conveyances  to  his  wife ;  we  therefore 
follow  that  assumption.     So,  too,  the  judgment  appealed 
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from  18  complained  of  as  an  invasion  of  what  is  called  the 
**  ^wife's  equity"  in  the  estate  of  her  husband. 

We  have  already  shown  that  this  estate  belonged  to  the 
liusl>and  at  law,  and  that  this  is  an  action  in  equity,  by 
th^  creditors  of  the  husband,  to  reach  this  estate  conveyed 
to  the  wife.     I  do  not  understand  that  as  against  such  an- 
tecedent creditors,  the  wife  can  set  up  her  equity  in  such 
8xil>8equent  settlement.     I  do  not  understand  that  the 
question  of  the  "wife's  equity"  arises  here.     What  I  un- 
derstand is  meant  in  the  books,  as  the  "  wife's  equity," 
is  when  a  husband  is  obliged  to   resort  to  a  court  of 
equity  in  order  to  recover  his  wife's  property,  legal  or  equi- 
table, or  to  assert  his  rights  in  regard  to  it ;  the  courts 
then  apply  the  rule,  that  "he  who  seeks  equity,  must  do 
equity,"  and  as  the  property  of  the  wife  is  given  by  the 
marriage,  to  the  husband,  as  a  provision  for  the  mainte- 
nance of  both  husband  and  wife,  the  courts  will  then 
interfere,  and  not  apply  it  to  the  sole  use  of  the  husband, 
thus  leaving  it  in  his  power  to  starve  his  wife ;  and  espe- 
cially in  case  the  suggestion  is  made  that  it  is  necessary 
for  the  wife's  security.     The  court  will  require  from  the 
husband,  in  such  case,  a  consideration  for  the  property,  in 
the  shape  of  a  settlement  on  his  wife.     This  settlement, 
so  ordered  by  the  courts,  is  a  provision  founded  upon  the 
principle  of  natural  equity  and  justice,  and  its  administra- 
tion partakes  of  that  same  kind  of  parental  care  which 
courts  of  equity,  standing  in  loco  parentis  to  femes  covert^ 
exercise  in  behalf  of  infants  and  orphans.     This  is  what 
is  called  "  a  wife's  equity."  (BeU  on  Law  of  Property ^  114.) 
The  defendants  do  not  bring  their  case  within  the  rule,  so 
as  to  apply  to  it  the  principle  of  "a  wife'8  equity." 

It  is  also  insisted  that  it  is  an  act  of  great  injustice  to 
the  defendant  Cornelia  R.  Mitchell,  that  the  court  found 
that  the  deeds  conveying  this  estate  to  her  were  made 
with  fraudulent  intent.  It  does  not  follow,  from  this  find- 
ing, that  the  parties  are  found  to  have  committed  what  is 


316        GASES  IN  THE  SUPREME  COURT. 

BriggB  V.  Mitchell. 

called  active  or  meditated  fraad.  Acts  may  be  performed 
consistent  with  entire  innocence  of  intent,  but  which  being 
contrary  to  some  provision  of  the  statute,  which  the  stat- 
ute declares  fraudulent  as  to  certain  creditors,  it  is  bat  the 
declaration  of  the  language  of  the  statule-«-a  presamp- 
tion  cast  by  the  statute  arbitrarily.  A  party  in  attempting 
to  secure  a  bona  fide  debt,  may  do  an  act  with  the  purest 
motive,  yet  if  done  so  as  to  affect  the  rights  of  other  cred- 
itors, against  some  statute  provision,  the  law  declares  it 
fraudulent.  (People  v.  JK?Z?y,  35  Barb.  454,  455.  BirchM 
V.  Straussy  28  id.  293.  Spiers  v.  Joely  1  Duer,  696.)  The 
findings  of  the  judge,  that  the  acts  in  question  were  fraud- 
ulent, or  done  with  fraudulent  intent,  may  be  merely  con- 
structive fraud,  or  as  I  understand  the  finding,  it  applies 
more  particularly  to  the  acts  of  the  husband,  George,  than 
to  the  wife,  Cornelia  B.  Mitchell,  whom  the  evidence 
shows,  merely  accepted  of  a  conveyance  to  secure  to  her 
the  estate  her  husband  had  not  taken  care  of  as  she 
directed. 

It  is  insisted  that  the  case  ofSchaffner  v.  Renter j  (37  Barb. 
44,)  is  decisive  of  the  questions  arising  in  this.  The  fund 
used  in  that  case  was  the  proceeds  of  real  estate,  which 
would  not  be  by  marriage  given  to  the  husband,  but 
would  be  protected  upon  the  same  ground  as  a  wife's  sep- 
arate estate.  If  that  case  is  not  supported  upon  this  dis- 
tinction it  cannot  be  supported  at  all;  it  would  otherwise 
be  in  conflict  with  law  well  settled  for  a  century.  I  think 
there  is  a  distinction  between  the  cases ;  and  the  ground 
mentioned  is  one  upon  which,  perhaps,  Schaffner  v.  Renter  . 
may  be  supported.  We  can  only  follow  it  to  that  extent, 
if  at  all.  The  property  conveyed  to  the  wife  so  far  ex- 
ceeds in  value  the  amount  of  the  money  which  it  was  con- 
veyed' to  secure,  it  is  of  itself  sufficient  to  authorize  the 
holding  that  the  conveyance  was  fraudulent  as  against 
antecedent  creditors,  without  the  finding  of  actual  or  med- 
itated fraud.    It  was  the  conveyance,  not  merely  of  enough 
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to    secure  his  wife  to  the  extent  of  the  moneys  claimed, 
bat  of  all  the  remainder  of  his  estate,  and  more  than  suf- 
ficient for  the  pretended  object.    A  quiet  acquiescence  that 
her  husband  should  use  her  estate  as  his  own,  mingling 
it  indiscriminately  with  his  own,  in  business,  for  a  period 
of  from  twelve  to  nineteen  years,  without  the  recognition 
of  its  separate  existence  by  even  a  written  receipt,  mem- 
orandum or  separate  investment,  and  without  ever  having 
daring  that  period  accounted  for  interest  or  principal,  or 
even  having  talked  about  it,  until  the  bona  fide  creditors 
were  about  to  call  for  it,  is  a  kind  of  trust  or  settlement 
that  cannot  be  recognized  by  any  rule  of  law  or  equity,  to 
stand  against  the  rights  of  antecedent  creditors. 
The  judgment  must  be  affirmed. 

[ScHEVBCTADT  GsvBRJLL  Tbbm,  Maj  8,  1864.  V  FotUff  Soeketj  James  and 
JSauirmUj  Justices.] 
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In  an  action  against  husband  and  wife,  brought  by  judgment  creditors  of  the 
husband,  to  charge  the  separate  estate  of  the  wife  with  the  judgment  debt, 
the  books  of  account  of  one  B.,  (since  deceased,)  containing  an  account 
consisting  of  debt  and  credit,  between  B.  and  the  husband,  were  offered  for 
the  purpose  of  proving  that  the  latter  had  paid  B.  for  materials  which  B. 
bad  ftimished  for  a  house  the  wife  had  built  upon  her  land.  Held  that  the 
books  were  clearly  incompetent  evidence,  as  against  the  wife ;  the  account 
therein  contained  being  between  other  parties. 

The  law  devotes  all  the  property  of  a  debtor,  both  real  and  personal,  to  the 
pasrment  of  his  debts ;  and  if  a  debtor,  instead  of  paying'his  debts,  uses  his 
personal  property  upon  the  real  estate  of  another,  so  that  it  becomes  part 
of  such  realty,  for  the  purpose  of  defrauding  his  creditors,  and  preventing 
them  fh>m  obtaining  satisfaction  of  their  demands  out  of  his  property,  with 
the  knowledge  and  consent  of  the  owner  of  the  realty,  the  judgment  creditor 
may  follow  the  property  into  the  hands  of  the  owner  of  the  premises  thus 
benefited,  and  fasten  his  judgment  upon  such  premises,  to  the  extent  of  the 
debtor's  property  therein. 
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If  a  debt  has  been  creatfed  between  Uie  Judgment  debtor  and  the  owner  of  tlie 
real  estate,  the  Judgment  will  be  fostened  npon  such  debt,  and  the  ^ehtor 
of  the  judgment  debtor  will  be  decreed  to  pay  the  debt,  to  the  judgmeot 
creditor. 

But  where  no  debt  has  been  created  between  the  parties  to  the  fraudaknt 
transaction,  and  the  personal  property  of  the  judgment  debtor  has  merged 
in,  and  become  part  of,  the  real  estate  of  another,  in  this  way,  the  appro- 
priate, if  not  the  only  remedy,  is  to  fasten  the  judgment  upon  the  real 
estate,  to  the  extent  of  the  judgment  debtor's  property  thus  made  a  pirt  of 
the  realty. 

In  every  such  case,  however,  it  must  appear  that  the  debtor  has  contributed 
something  in  the  nature  of  property  to  the  real  estate  of  another — something 
which  the  creditor  had  the  right  to  claim  as  property,  and  which  coold  be 
appropriated  and  converted  into  money,  by  legal  process,  to  satisfy  a  debt 
or  demand. 

If  it  was  something  else,  for  instance,  the  mere  labor  or  skill  of  the  debtor, 
gratuitously  bestowed,  no  such  relief  could  be  hadj  on  account  of  it.  The 
law  gives  the  creditor  a  hen  and  claim  upon  the  property  of  his  debtor — 
upon  the  fruits  of  his  labor  and  skill,  when  received  or  earned — ^but  no  Hen 
or  clsdm  upon  his  capacity  to  labor,  or  upon  his  skill  and  ingenuity. 

There  is  a  distinction  between  the  property  of  a  judgment  debtor,  as  such,  and 
his  gratuUoua  serviees  in  managing  his  wife's  business. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee. 

The  action  was  brought  by  the  plaintiff,  as  the  assignee 
of  a  judgment  recovered  by  himself  and  George  P.  Isham 
and  Henry  P.  Isham  against  the  defendant  Henry  Schafer, 
to  have  the  said  judgment  declared  a  lien  upon  certain 
premises,  the  title  to  which  was  in  the  defendant  Eunice 
Schafer. 

The  referee  found  the  following  facte,  viz:  That  in 
March,  1866,  the  defendant  Eunice  Schafer  became  the 
owner,  in  her  own  right,  of  a  piece  of  land  situate  in  Dun- 
kirk, Chautauqua  county,  and  which  is  described  in  the 
plaintiff's  complaint  in  this  action,  and  since  that  time  has 
been  the  owner  thereof.  That  the  said  Eunice  Schafer 
was  married  to  the  said  Henry  Schafer  in  1857,  and  since 
that  time  they  have  lived  together  as  husband  and  wife. 
That  in  the  year  1868,  a  brick  dwelling-house  was  erected 
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on  said  premises,  the  defeodant  Eunice  Schafer  furnishing 
a  portion  of  the  money  to  build  the  same,  and  the  defend- 
ant Henry  Schafer  furnishing  the  balance.     That  between 
the  1st  day  of  July,  1867,  and  the  24th  day  of  August,  1868, 
the   plaintiff  and  George  P.  Isham,  and  Henry  P.  Isham, 
who   were  partners  in  business,  sold  to  the  defendant 
Henry   Schafer,  goods,   wares  and   merchandise  to  the 
amount  of  over  $250,  a  part  of  which  were  used  in  the 
construction  of  said  house;  that  afterwards  an  action  in 
the  Supreme  Court  was  brought  thereon  by  said  plaintiff, 
George  P.  Isham  and  Henry  P.  Isham  against  the  said 
Henry  Schafer,  and  on  the  13th  day  of  November,  1868,  a 
judgment  was  recovered  in  said  action  in  favor  of  the  plain- 
tiff therein,  against  said  defendant  Henry  Schafer,  for  the 
sum  of  J279.34;  that  on  the  13th  day  of  November,  1868, 
an  execution  was  issued  on  said  judgement  to  the  sheriff 
of  said  county  of  Chautauqua,  where  the  defendant  therein 
resided,  and  on  the  17th  day  of  November,  1868,  said  ex- 
ecution was  returned  by  said  sheriff  to  the  clerk  of  said 
county,  with  his  return  thereon,  that  he  could  find  no 
property  of  the  defendant  to  satisfy  said  execution  or  any 
part  thereof,  and  that  said  judgment  now  remains  wholly 
unpaid,  and  that  said  Henry  Schafer  has  no  property  with 
which  to  pay  the  same.    That  before  the  commencement 
of  this  action  the  said  George  P.  Isham  and  Henry  P. 
Isham  assigned  their  interests  in   the   above  described 
judgment  to  the  plaintiff,  Edwin  Isham,  who  has  since 
that  time  been  the  owner  thereof.     That  the  said  Henry 
Schafer  expended  in  the  erection  of  said  dwelling-house 
his  own  money  to  the  amount  of  $500  and  upwards,  with 
the  intent  to  put  his  property  in  the  hands  of  said  Eunice 
Schafer,  and  thereby  hinder  and  defraud  the  plaintiffs  in 
said  judgment  out  of  their  lawful  debts,  and  as  to  all  of 
which  the  said  Eunice  Schafer  had  full  knowledge.     That 
said  money  was  expended  by  said  Henry  Schafer  as  a  gift 
to  said  Eunice  Schafer,  without  any  promise  on  her  part 
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to  pay  therefor ;  and  with  the  intent,  on  her  part,  that 
it  should  be  so  covered  by  false  pretenses  that  the  plain« 
tiffs  in  said  judgment  could  not  reach  the  same  for  the 
satisfaction  of  their  said  debt. 

And  as  a  conclusion  of  law,  the  referee  foand  and 
directed  that  the  said  judgment  be  (declared  a  lien  upon 
the  premises,  and  that  said  premises  be  sold  to  satisfy  said 
lien ;  and  that  the  plaintiff  recover  his  costs  in  this  action 
against  the  defendants. 

On  the  trial,  before  the  referee,  the  defendants  excepted 
to  various  decisions  of  the  referee,  upon  the  admission 
of  evidence ;  and  at  the  close  of  the  testimony,  their  coun- 
sel claimed  and  requested  the  referee  to  find  that  the 
plaintiff  had  failed  to  make  out  a  cause  of  action  in  the 
following  particulars :   Ist.  That  the  money  proved  to  have 
been  given  to  the  defendant  Eunice  Schafer,  by  her  has- 
band,  was  delivered  prior  to  the  time  of  the*  indebtedness 
upon  which  the  action  against  Henry  Schafer  was  brought^ 
and  without  any  actual  fraudulent  intent  on  the  part  of 
either  defendant,  and  was  therefore  valid.    2d.  That  what- 
ever contracts  Henry  Schafer  made,  whether  in  his  own 
name  or  in  the  name  of  his  wife,  for  work  and  materials 
on  the  house,  were  the  contracts  of  the  wife,  and  she  alone 
was  liable  therefor.     The  court  refused  so  to  decide  and 
find,  and  the  defendants'  counsel  excepted. 

The  defendants'  counsel  further  insisted  that  the  evi- 
dence failed  to  establish  either  of  the  following  prop- 
ositions, all  of  which  the  plaintiff  must  establish  to  make 
out  a  case : 

1.  That  at  the  time  of  making  the  gifts  to  his  wife  the 
defendant  was  indebted  to  the  plaintiff,  or  that  such  debt 
was  in  contemplation.  2.  That  by  such  gift  the  said  de- 
fendant rendered  himself  insolvent,  and  thereby  intended 
to  defraud  the  plaintiff.  3.  That  the  money  given  to  the 
wife  was  the  basis  of  the  credit  given  to  the  husband,  by 
the  plaintiff.    4.  That  the  defendant  Eunice  Schafer  must 
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have  known  of  her  husband's  indebtedness  at  the  time  of 
investing  the  money  given  to  her  in  the  erection  of  the 
d'welling-house. 

The  defendants  excepted  to  the  referee's  findings  of  fact, 
and  to  his  conclusions  of  law. 

By  the  judgment  entered  upon  the  report,  it  was  de- 
creed and  adjudged  that  the  expenditure  of  money  by 
Henry  Schafer,  in  the  erection  of  the  dwelling-house,  as  a 
gift  to  said  Eunice  Schafer,  was  fraudulent  and  void  as 
against  the  plaintiff.     That  by  the  said  expenditure  of 
money  by  him  upon  the  lands  of  said  Eunice  Schafer,  a  trust 
resulted  in  favor  of  the  plaintiff  to  the  extent  that  might 
be  necessary  to  satisfy  the  judgment  in  favor  of  the  plain- 
tiff and  others  against  said  Henry  Schafer.    And  the  said 
jadgment  was  thereby  decreed,  adjudged  and  declared  to  be 
a  lien  upon  the  lands  described.    And  it  was  further  de- 
creed and  adjudged,  that  the  said  lands  be  sold  to  satisfy 
Bald  lien ;  and  that  the  plaintiff  recover  of  the  defendants 
his  costs  and  disbursements,  with  an  execution  against  the 
defendants  for  any  deficiency  occurring  upon  the  sale  of 
the  property. 

The  defendant  Eunice  Schafer  appealed  from  the  judg- 
ment 

N.  H.  Eillj  for  the  appellant. 

I.  The  primary  object  of  the  action  was  to  impeach  the 
title  of  Eunice  Schafer  to  her  land,  and  subject  it  to  the 
payment  of  the  plaintiff's  judgment,  by  showing  that  she 
held  it  by  a  fraudulent  trust  for  her  husband's  benefit. 
This  was  the  only  issue.  ^  The  cause  was  tried  upon  that 
theory;  decided  upon  it;  the  judgment  ordered  to  be 
made  a  lien,  upon  that  theory.  The  respondent  is  not  at 
liberty  to  change  that  for  some  other  theory,  now  that  the 
case  has  reached  a  court  of  review. 

n.  The  action,  in  its  primary  object,  which  was  to  reach 
legal  or  leviable  assets,  viz.,  the  land,  was  a  failure,  and 
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SO  found  by  the  referee.    There  was  not  a  particle  of  evi- 
dence to  sustain  the  other  allegations  of  fraud.    The  only 
other  allegations  were,  Ist  That  the  money  was  expended 
in  the  form  of  a  gift.     This  was  not  only  not  proved,  but 
actually  disproved  by  the  respondent  himself,  by  showing 
that  an  account  was  kept^  which  is  inconsistent  with  the 
idea  of  a  gift.    2d.  The  remaining  allegation  is  that  she 
denied  all  indebtedness.     This  is  not  only  not  proved,  but 
so  far  as  there  was  any  evidence,  disproved.     She  coni- 
menced  building  a  house,  the  husband  acting  as  her  agent ; 
there  was  no  secret  about  it.     She  was  therefore  holden 
for  whatever  he  might  engage  for  the  house.     The  plain- 
tiff's debt  was  not  for  the  house;,  nothing  of  his  is  shown 
to  have  entered  into  its  construction. 

IIL  There  is  no  evidence  that  Henry  Schafer  meditated 
any  fraud.  So-far  as  his  labor  was  concerned,  the  plain- 
tiff had  no  mortgage  upon  that,  and  there  is  no  evidence 
that  he  ever  expended  a  dollar  in  money,  while  he  received 
several  hundred  from  her.  But  even  if  we  concede  that 
Henry  meditated  a  fraud,  there  is  no  evidence  implicating 
her  with  any  knowledge  of  his  acts  or  intents,  or  knowl- 
edge that  he  owed  or  was  contracting  a  dollar  of  indebted- 
ness.  The  case  of  Corning  v.  LetviSy  (36  Eaw.  Pr.  425,) 
would  seem  to  be  decisive  upon  that  point.  The  cases 
principally  relied  upon  by  the  plaintiff's  counsel  to  entitle 
him  to  a  recovery  were,  MaUiee  v.  Lillie^  (24  How,  Pr,  265,) 
and  Colvm  v,  Currier,  (22  Barh.  371.)  With  all  deference 
to  the  learned  judges  who  pronounced  those  decisions,  we 
submit  that  they  go  too  far,  to  find  any  support,  in  so  far 
as  they  assume  to  make  the  wife  liable  for  a  wrong  in 
which  she  did  not  participate,  upon  the  ground  of  the 
hardship  of  the  case. 

IV.  The  main  and  only  proper  issue  in  the  cause  having 
been  found  against  the  plaintiff,  both  defendants  were 
entitled  to  a  dismissal'  of  the  complaint,  with  costs.  They 
had  forced  the  defendant  into  court  upon  that  issue,  and 


ROCHESTER— SEPTEMBER,  1871.  323 

Isham  V,  Schafer. 

being  defeated,  are  not  at  liberty  to  turn  that  defeat  into  a 
victory  by  taxing  the  whole  expense  against  the  defendants. 
V.   In  any  point  of  view,  Eunice  Schafer,  the  appellant, 
was  entitled  to  a  dismissal  of  the  complaint,  with  costs. 
The  only  possible  ground  they  can  assume  is  that  there 
was  sufficient  in  their  complaint  to  enable  them  to  say  it 
was  framed  with  two  aspects :  Ist  To  reach  leviable  or 
legal  assets,  viz.,  the  land.    2d.  Equitable  or  non-leviable 
assets,  viz.,  any  indebtedness  from  Eunice  to  Henry.     But 
in  answer  to  this  we  say:  1.  That  the  referee  having  de- 
cided the  first  against  the  plaintiff,  and  found  her  title  to 
the  premises  perfect,  it  left  the  complaint  to  stand,  if  at  all, 
solely  as  an  old  fashioned  judgment  creditor's  bill  to  reach 
non-leviable  or  equitable  assets.     The  rules  of  court,  97, 
and  the  Code,  specially  reserve  and  continue  the  old  stat- 
utes and  practice  relative  to  those  cases.    .{See  2  B.  S.  178, 
§  539.)     Tested  by  these  rules,  there  is  nothing  in   the 
^    complaint  to  sustain  such  a  judgment  creditor's  bill.     No 
allegations  of  indebtednss  or  property  to  the  amount  of 
JlOO  or  more.    It  states  that  what  Eunice  received  was  by 
way  of  gift;  denies  indebtedness;  but  nowhere  sets  out 
any  property  or  indebtedness  from  Eunice  to  Henry.     The 
rule  of  law  that  a  gift  from  husband  to  wife  may  be  void 
and  a  trust  result  in  favor  of  creditors,  does  not  help  the 
pleading,  because  such  gifts  are  not  ipso  facto  void,  but 
only  made  so  by  pleadings  and  proof,  each  case  depending 
upon  its  peculiar  circumstances.    2d.  There  was  no  evi- 
dence to  sustain  the  allegations  of  the  complaint,  of  a  pre- 
tended gift  and  denial  of  indebtedness,  or  any  actual  or 
meditated  fraud ;  and  if  it  be  assumed  that  upon  a  fair 
settlement  of  accounts  between  Hen'ry  and  Eunice,  she 
would  be  found  somewhat  indebted  to  him,  non  constat 
she  was  ready  to  pay.     3.  But  the  amount  of  that  indebt- 
edness cannot  be  determined  in  this  way.    There  is  no 
issue  between  Henry  and  Eunice  in  the  case,  by  which  the 
amount  due  from  her  to  him  can  be  tried  and  fixed — and 
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this  is  what  she  has  a  right  to  litigate— not  only  the  &ct| 
but  the  amouut  of  indebtedness.    Her  exceptions  to  the 
evidence  bearing  upon  that  point  were  well  taken.    Kthe 
plaintiff  wished  to  litigate  that  point  he  should  have  taken 
a  receiver.     She  might  have  paid  the  receiver  without 
salt  or  costs;  might  have  made  an  offer  for  judgment  and 
saved  costs,  under  the  Code.    Even  if  the  receiver  had 
sued,  recovered  a  judgment  and  sold  the  land,  she  would 
have  had  twelve  months  to  redeem.    All  these  are  cut  off 
by  the  irregular  mode  of  proceeding.    Besides,  there  is 
nothing  fixed  by  the  judgment;  nothing  to  prevent  all 
of  Henry's  creditors  from  obtaining  personal  judgment 
against  her  upon  the  same  grounds.    He  finds  Henry  ex» 
pended  ^^  upwards  of  $500  on  the  house."    How  far  does 
^'  upwards"  extend,  and  what  are  its  limits  ? . 

YL  The  judgment  is  unwarranted  by  law  and  the  stat- 
ute authorizing  judgment  creditor's  bills.  In  this  case 
the  judgment  is  for  satisfaction  out  of  the  property  of  '^ 
Eunice  Schafer,  and  a  personal  judgment  against  her  for 
whatever  may  remain  unpaid,  after  all  her  property  is  ex- 
hausted. The  statute  authorizes  the  court  ^'to  decree 
satisfaction  of  the  sum  remaining  due  on  said  judgment 
out  of  any  personal  property,  money,  or  things  in  action 
belonging  to  the  defendant,  or  held  in  trust  for  him,  which 
shall  be  discovered  by  the  proceedings  in  chancery." 

Vn.  The  whole  proceedings  are  irregular  and  illegal 
The  plaintiff'  should  not  have  taken  any  final  judgment, 
even  if  he  had  discoverd  property  or  any  indebtedness  in 
the  hands  of  Eunice  Schafer,  but  a  receiver,  and  then, 
when  the  receiver  had  closed  his  trust  and  made  his  report, 
the  plaintiff  would  have  been  entitled  to  a  final  decree  for 
payment  out  of  the  fund  in%  the  hands  of  the  receiver. 
{See  Van  Santvoord*e  JEq.  Pr.  tit  Ored.  Suite.) 

VLLl.  Eunice  Schafer,  the  appellant,  was,  at  the  close 
of  the  trial,  according  to  the  finding  of  the  referee,  entitled 
to  dismission  of  the  action  as  to  her,  with  costs,  according 
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to  the  well  established  rales  and  practice  of  the  court  in 
Buits  by  judgment  creditors.    Had  this  been  an  ordinary 
creditor's  action,  to  reach  a  debt  due  from  Eunice  Schafer 
to  Henry  Schafer,  and  she  made  a  party  to  restrain  her 
from  paying  to  Henry,  she  might  have  appeared  or  not, 
and  thus  have  saved  costs.    But  in  this  case  the  plaintiff 
did  not  content  himself  with  looking  after  what  she  might 
owe  Henry,  but  attacked  her  title  to  her  own  property, 
and  thus  compelled  her  to  employ  counsel,  come  into  court 
and  defend;  being  defeated,  she  was  entitled  to  costs. 
The  judgment  should  have  been  a  dismissal  Of  the  com- 
plaint as  to  Eunice  Schafer,  with  costs,  to  be  taxed,  and 
j adgment  therefor  against  the  plaintiff.    If  he  was  entitled 
to  anything  as  against  Henry  Schafer,  it  would  be  a  re- 
ceiver, and  costs  to  be  paid  out  of  the  fund,  and  not  a 
personal  judgment;  but  if  he  did  not  discover  $100,  then 
Heniy  Schafer  to  have  costs  against  him.     {See  Bamum  v. 
Farthing^  40  How.  Pr.  25.)    Now  she  is  entitled  to  the 
same  judgment  here  that  she  was  entitled  to  there. 

Walter  W.  HoU^  for  the  respondent. 

I.  A  husband  cannot  m&ke  a  gift  to  his  wife  at  the  ex- 
pense of  his  creditors.  The  demands  of  justice  are 
superior  to  the  claims  of  affection.  If  a  man-  indebted 
were  allowed  to  divest  himself  of  his  property  in  favor  of 
his  wife,  his  creditors  would  be  defrauded.  The  wife  of 
tl^e  creditor  has  as  strong  a  claim  for  protection  at  the 
hands  of  the  court  as  the  wife  of  the  debtor  can  present 
The  referee  was  authorized  to  find  fraudulent  intent  on. 
the  part  of  the  husband. 

IL  Where  a  party  receives  a  conveyance  of  land  or 
other  property  from  an  insolvent  without  paying,  securing 
or  becoming  bound  to  pay  any  consideration  therefor,  no 
further  proof  of  knowledge  or  notice  of  the  fraudulent 
intent  of  the  grantor  against  his  creditors  is  necessary  to 
charge  the  grantee  with  complicity  in  the  fraud ;  and  even 
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subsequent,  voluntaxy  payment,  by  the  grantee,  of  valid 
debts  existing  against  the  grantor,  or  the  payment  of  some 
money  subsequently  to  the  grantor,  will  not  create  a  pre- 
sumption in  favor  of  good  faith.     (  Wood  v.  Hunty  38  Barb. 
309.)     When  there  is  no  consideration,  in  fact,  paid  for 
the  transfer  of  property,  fraudulent  intent  on  the  part  of . 
the  receiver  of  the  property  must  be  presumed.    (Neuh- 
man  v.  Oordell^  43  Barb.  457.)     An  antecedent  creditor 
has  the  right  to  require  of  the  person  claiming  under  the 
voluntary  conveyance,  to  rebut  by  evidence  the  presump- 
tion of  fraud.    (  Watson  v.  Le  Bow,  6  Barb,  490.)    If  a  party 
be  indebted  at  the.  time  of  a  voluntary  settlement,  it  will 
be  presumed  to  be  fraudulent  in  respect  to  such  debts. 
{Seward  v.  Jackson^  8  Cowen^  406.     Carpenter  v.  Boe^  6  Seld, 
230.     Babcoch  v.  EchUr,  24  JV:  T.  623.)     The  relation  and 
condition  of  the  parties  in  this  case,  and  the  facts  and 
circumstances   of  the  transaction,  warrant  us  in  saying 
that  there  is  an  abundance  of  evidence  to  sustain  the 
finding  of  the  referee    on    the  question  of  fraudulent 
intent. 

IIL  When  a  party  transfers  property  to  his  wife  with- 
out consideration,  with  the  intent  to  secure  the  benefit  of 
it  to  himself  and  family  in  case  of  disaster  in  business, 
and  for  the  purpose  of  casting  the  hazards  of  his  business 
upon  his  creditors,  such  transfer  is  void  as  to  all  creditors 
both  antecedent  and  future,  for  it  is  not  bona  fide — ^it  is 
fraud  in  fact.  {Carpenter  v.  Boe,  6  Seld.  227.  Case  v. 
Phelpsy  39  N.  Y.  164.  Savage  v.  Murphy,  34  id.  508.)  The 
referee  had  the  right  to  say,  upon  the  evidence,  that  the 
money  was  bestowed  upon,  the  wife  with  a  view  to  both 
present  and  future  debts,  and  with  the  existing  intention, 
in  case  of  disaster  in  business,  of  casting  upon  his  cred- 
itors the  burden  of  his  losses.  The  silence  of  the  defend- 
ants, when  they  had  the  opportunity  of  making  explanation, 
is  certainly  to  be  taken  as  being  strongly  against  them, 
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even  though  it  should  not  be  regarded  as  a  direct  con- 
fession of  their  actual  fraudulent  iutent. 

TV.  It  is  a  settled  rule  that  a  creditor  has  a  claim  upon 
the  estate  of  his  debtor^  and  that  he  is  entitled  to  a  satis- 
faction of  his  debt  out  of  his  debtor's  property.  It  would 
1>e  dangerous  and  extraordinary  if  the  rule  should  obtain 
that  he  may  incorporate  his  money  into  the  estate  of  his 
wife,  and  thereby  place  it  beyond  the  reach  of  his  cred- 
itors. The  same  rule  that  would  protect  the  wife  in  tak- 
ing and  holding  $1000,  would  secure  to  her  $100,000.  If 
there  is  no  adequate  remedy  for  the  violation  of  this  im- 
portant right  of  creditors,  then  practically  all  liiat  is 
necessary  to  accomplish  the  grossest  of  frauds,  is  to  have 
the  wife  acquire  the  title  to  real  estate,  then  let  the  husband 
expend  his  money  in  some  building  or  other  improvement 
upon  her  estate,  and  both  husband  and  wife  can  set  the 
creditors  of  the  husband  at  defiance.  A  more  available 
method  for  cultivating  and  encouraging  dishonesty  can- 
not'be  contrived.  There  can  be  no  doubt  as  to  the  right 
of  the  creditor,  and  where  a  right  exists,  as  in  this  case, 
an  anomaly  in  the  law  is  found  if  there  be  no  remedy— or 
rather  the  rule  sought  to  be  applied  in  this  case  is  not 
law — it  is  revolution.  Let  it  be  established,  and  right  is 
no  longer  protected  and  wrong  prevented,  but  on  the  con- 
trary, fraud  is  encouraged  and  wrong  is  fortified. 

V.  A  court  of  equity  proceeds  upon  the  principle  that 
whenever  there  is  a  right  there  ought  to  be  a  remedy, 
either  in  that  or  some  other  tribunal.  And  when  no 
remedy  exists  elsewhere,  to  enforce  the  rights  that  court 
will  furnish  such  remedy  whenever  it  is  necessary  to  pre- 
vent a  total  failure  of  justice,  when  the  property  in  contro- 
versy, or  the  person  of  the  wrongdoer,  is'  within  the 
jurisdiction  of  this  court  {Brown  v.  Brawny  1  Barb.  Oh. 
217.)  It  is  said  because  frauds  and  trusts  are  peculiarly 
of  chancery  jurisdiction,  consequently  its  powers  ought 
to  be  so  exercised  that  no  subtlety  or  cunning  shall  be 


328  CASES  IN  THE  SUPREME  CX)nRT. 

Iflham  V.  Schafer. 

able  to  prevent  the  detection  of  fraud  or  cause  the  fieiilare 
of  justice.  It  makes  no.  difference  whether  the  property 
transferred  consists  of  choses  in  action,  money  or  stocks; 
the  court  can  follow  it  into  the  hands  of  the  trustees,  and 
compel  the  relief  which  the  case  demands.  {Hodden  v. 
Spader^  20  John,  554.)  This  case  has  been  followed  ever 
since  the  decision  was  announced.  There  is  no  need  of 
repeating  authorities  to  show  to  what  cases  the  rule  has 
been  applied.  The  return  of  the  execution  shows  a  fail- 
ure of  the  remedy  at  law^  in  this  case.  The  filing  of  the 
bill  in  equity  after  such  return  gives  the  plaintiff  a  spe- 
cific lien  on  the  equitable  interests  of  the  judgment  debtor. 
(Beck  V.  BurdeUy  1  Paige^  309.  Dunlevy  v.  Tallmadge^  32 
N,  T,  457.)  This  action  was  brought  to  create  and  enforce 
such  lien.  . 

By  the  Courts  Johnson,  J.    A  new  trial  must  be  granted 
in  this  case,  on  account  of  the  error  of  the  referee,  in  admit- 
ting incompetent  and  improper  evidence  against  the  ap- 
pellant   The  books  of  account  of  one  Bellows,  who  was 
deceased,  containing  an  account  consisting  of  debt  and  credit 
between  Bellows  and  the  appellant's  husband,  were  offered 
for  the  purpose  of  proving  that  the  husband  of  the  ap- 
pellant had  paid  Bellows  for  a  quantity  of  stone  which  the 
latter  had  furnished  for  the  house  which  the  appellant  had 
built  on  her  premises.  This  evidence  was  objected  to  by  the 
appellant  as  immaterial  and  inadmissible.  The  referee  over- 
ruled the  objection  and  received  the  books  and  the  entries 
therein  as  evidence,  and  the  appellant's  counsel  excepted. 
This  was  clearly  incompetent  evidence  as  against  the  appel- 
lant. It  was  an  account  between  other  parties,  and  could  not 
be  made  evidence  against  her,  upon  any  principle.     The 
books,  as  the  proof  stood  before  the  referee,  could  not 
have  been  made  evidence  against  the  appellant's  husband 
even,  upon  an  issue  between  him  and  the  personal  repre- 
sentatives of  Bellows.    Some  of  the  entries  were  in  the 
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IxEndwritiDg  of  Bellows^  and  some  in  the  handwriting  of 
some  other  person,  but  what  other  person  did  not  appear. 
It  is  not  enough,  however,  that  it  was  an  account  to  which 
ishe  appellant  was  not  a  party,  and  could  prove  nothing 
Against  her,  even  if  it  could  have  been  evidence  against 
lier  husband. 

As  the  judgment  must  be  reversed  and  a  new  trial  had^ 
it  may  be  important  to  see  upon  what  principle  the  plain- 
tiff is  entitled  to  relief  against  the  appellant,  if  he  has  any 
title  to  relief  as  against  her.  The  plaintiff  is  a  judgment 
creditor  of  the  appellant's,  husband.  He  has  issued  his  ex- 
ecution which  has  been  returned  wholly  unsatisfied.  He 
brings  his  action  against  the  wife  of  his  debtor,  whom  he 
impleads  with  the  husband,  to  reach  the  property  of  his 
debtor,  alleged  to  be  in  her  hands.  .  In  his  complaint  he 
alleges,  in  substance,  1.  That  the  husband  paid  the  con- 
sideration or  purchase  price  of  the  premises,  and  had  them 
conveyed  to  the  wife  with  intent  to  defraud  his  creditors. 
2.  That  after  the  premises  had  been  so  conveyed  to  the 
wife,  the  husband  expended  a  large  sum  of  money  in 
erecting  a  dwelling-house  on  said  premises  by  way  of  gift 
to  his  wife,  and  to  place  his  property  thus  in  his  wife's 
hands,  beyond  the  reach  of  creditors  and  with  intent  to 
defraud  his  creditors,  all  with  the  knowledge  and  consent 
of  the  wife,  the  appellant 

The  relief  demanded  is,  that  the  conveyance  to  the  wife 
may  be  declared  void  as  against  the  husband's  creditors, 
and  the  premises  sold  to  satisfy  the  plaintiff's  judgment ; 
or  that  the  appellant  may  be  decreed  to  pay  the  judgment, 
and  the  judgment  be  declared  a  lien  upon  the  premises, 
and  the  premises  sold  upon  the  judgment  to  satisfy  the 
lien.  The  referee,  upon  the  evidence,  found  against  the 
plaintiff  on  the  question  of  purchase  and  payment  of  the 
price  by  his  judgment  debtor,  and  his  finding  is  conclusive 
upon  that  question,  so  far  as  this  trial  is  concerned.  On 
the  other  branch  of  the  action,  however,  the  referee  found 
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that  the  judgment  debtor  had  expended  over  ^500  of  KU 
atpn  money  in  building  a  house  on  the  premises  of  the  ap- 
pellanty  with  the  intent  to  put  the  same  into  the  appellant's 
hands  for  the  purpose  of  defrauding,  and  with  the  intent 
to  defraud,  his  creditors,  of  which  the  appellant  had 
knowledge.  The  referee  therefore  ordered  a  decree  that 
the  judgment  be  a  lien  on  the  appellant's  premises,  and 
that  the  same  should  be  sold  to  satisfy  such  lien.  If  this 
last  finding  is  justified  by  the  evidence,  the  relief  granted 
would  be  proper  upon  the  merits.  The  law  devotes  all 
the  property  of  a  debtor,  both  real  and  personal,  to  the 
payment  of  his  debts,  and  if  a  debtor,  instead  of  paying 
his  debts^  uses  his  personal  property  upon  the  real  estate 
of  another,  so  that  it  becomes  a  part  of  such  realty,  for 
the  purpose  of  defrauding  his  creditors,  and  preventing 
them  from  obtaining  satisfaction  of  their  demands  out  of 
his  property,  with  the  knowledge  and  consent  of  the 
owner  of  such  realty,  the  judgment  creditor  may  follo\«' 
the  property  into  the  hands  of  the  owner  of  the  premises 
thus  benefited,  and  fasten  his  judgment  upon  such  prem- 
ises, to 'the  extent  of  the  debtor's  property  therein.  Such 
relief  has  been  frequently  granted,  and  I  can  see  no  objec- 
tion to  it,  in  principle.  This,  of  course,  is  upon  the  as- 
sumption that  no  debt,  e3g)ress  or  implied^  has  been  created 
between  the  judgment  debtor  and.  the  owner  of  the  real 
estate.  If  a  debt  has  been  created,  the  judgment  would 
be  fastened  upon  such  debt,  and  the  debtor  of  the  judg- 
ment debtor  would  be  decreed  to  pay  the  debt,  to  the 
judgment  creditor.  But  where  no  debt  has  been  created 
between  the  parties  to  the  fraudulent  transaction,  and  the 
personal  property  of  the  judgment  debtor  has  merged  in, 
and  become  part  of,  the  real  estate  of  another  in  this  way, 
the  appropriate^  if  not  the  only  remedy  is  to  fasten  the 
judgment  upon  the  real  estate  to  the  extent  of  the  judg- 
ment debtor's  property  thus  made  part  of  the  realty;  and 
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this,,  as  I  understand  the  complaint,  is  the  case  as  stated 

liere,  in  one  aspect  of  it 

In  every  such  case,  however,  it  must  appear  that  the 
debtor  has  contributed  something  in  the  nature  of  prop- 
erty  to  the  real  estate  of  another.  Something  which  the 
creditor  had  the  right  to  claim  as  property,  and  which 
could  be  appropriated  and  converted  into  money,  by  legal 
process,  to  satisfy  a  debt  or  demand.  If  it  was  something 
else,  for  instance,  the  mere  labor,  or  skill,  of  the  debtor 
gratuitously  bestowed,  no  such  relief  could  be  had  on 
account  of  it.  The  law  gives  the  creditor  a  lien  and  claim 
upon  the  property  of  his  debtor — upon  the  fruits  of  his 
labor  and  skill,  when  received  or  earned— but  no  lien  or 
claim  upon  his  capacity  to  labor,  or  upon  his  skill  and 
ingenuity.  His  labor  and  his  skill,  upon  which  a  cred- 
itor has  no  lien,  or  claim  of  any  kind,  the  debtor  may,  if 
he  sees  fit,  give  away  to  another,  and  the  creditor  can 
have  no  remedy  against  the  recipient,  if  it  is  in  fact  a 
mere  gift.  And  so  it  has  been  held  that  a  husband,  who 
acts  as  agent  for  his  wife,  and  oversees  her  affairs  gratui- 
tously, does  not  thereby  render  his  wife  liable  to  his 
creditors  for  what  such  services  might  be  worth,  if  com- 
pensation were  to  be  made.  {Buckley  v.  Welh^  33  N.  Y. 
518,  523.)  These  observations  are  only  important  in  view 
of  the  new  trial,  and  of  an  apprehension  arising  from  an  ex- 
amination of  the  evidence  before  the  referee,  that  the  dis- 
tinction between  the  property  of  the  judgment  debtor  as 
such,  and  his  gratuitous  services  in  his  wife's  favor,  may 
not  have  been  kept  in  view  in  the  finding  of  the  facts.  The 
new  trial  is  granted,  however,  solely  on  the  ground  of 
the  erroneous  ruling  in  the  admission  of  improper  evi- 
dence. 

Judgment  reversed  and  new  trial  ordered;  costs  to 
abide  the  event 

[Fourth  Dbpabtkbnt,  Genebal  Term,  at  Rochester,  September  4, 1871. 
MtdiiHt  P.  J.)  and  Johnwn  and  TalcoUj  Justices.] 
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1 134.  m         Henrt  R  Christy  and  others,  Commissioners  of  High- 
Sud^  ways  of  the  town  of  Hanover,  vs.  Samuel  Nkwton. 

Maaieoi  Highway  commisBionen  are  not  authorized  to  make  any  order  for  the  remoTal 

of  encroachments,  except  in  the  caae  of  a  highway  laid  out  according  to  th^ 
statute. 

Unless  the  highway  has  been  laid  out  and  recorded  in  conformity  with  the 
statute,  there  can  be  no  proceeding  by  the  commissioners  of  highways  for 
an  encroachment 

Nor  will  an  action  lie,  in  such  a  cade,  by  the  commissioners,  to  recover  the 
penalties  given  by  statute  for  neglecting  to  remove  alleged  encroachments 
on  the  highway,  in  obedience  to  the  order  of  the  commissioners. 

Where  an  order,  purporting  to  be  made  by  commissioners  of  highways,  was 
signed  by  two  of  them,  only,  and  it  did  not  appear  from  it  that  the  other 
conmdssioner  was  notified  to  attend,  or  had  any  knowledge  of  the  proceed- 
ing ;  nor  was  there  anything  to  show  that  any  preliminary  steps,  sach  as 
the  statute  requires,  had  been  taken ;  Held  that  tlie  order  was  a  nullity. 

An  order  signed  by  two  commissioners  of  highways,  recited  that  all  the  com* 
missioners  had  been  notified  to  attend  a  meetiog  for  the  purpose  of  deliberr 
ating  upon  an  application  "  to  establish  the  old  Allegany  road  as  a  public 
highway ;"  Sdd  that  no  such  proceeding  as  that  being  authorized  by  the 
statute,  the  public  could  acquire  no  rights  under  it. 

A  highway,  opened  and  worked  for  a  short  part  of  the  distance,  only,  and  not 
opened  or  worked,  as  described  in  the  survey,  or  in  any  manner,  on  a  par-i 
ticular  portion  thereof,  until  after  the  lapse  of  nearly  fourteen  years,  from  the 
time  of  its  being  laid  out,  ceases  to  be  a  highway  for  any  purpose,  at  the 
place  where  it  is  not  opened  or  worked. 

APPEAL  by  the  plaintiffs  from  a  judgment  entered  upon 
the  report  of  a  referee. 
This  action  was  brought  by  the  plaintiffs,  in  their  offioial 
capacity,  to  recover  the  penalty  inflicted  by  statute,  for  a 
failure  by  the  defendant  to  remove  his  fences,  alleged  to 
be  encroachments  upon  a  public  highway.  The  fences  in 
question  are  located  on  or  near  the  easterly  line  of  a  high- 
way called  the  Allegany  road,  in  the  town  of  Hanover, 
Chautauqua  county,  on  or  near  the  westerly  boundaries 
of  lots  Nos.  27  and  31,  belonging  to  the  defendant,  and 
forming  a  part  of  what  is  known  as  the  Cattaraugus  Vil- 
lage Plot.    Ko  serious  question  was  raised  as  to  the  form 
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or  fact  of  the  order,  or  of  notice  or  service  thereof  upon  the 
defendant,  made  by  the  commissioner,  and  it  was  assumed 
as  established  that  snch  order,  notice  and  service  were 
made,  and  were  formal,  and  upon  their  face  regular  and 
valid. 

The  whole  of  this  and  the^ adjacent  territory  were  orig- 
inally owned  by  the  Holland  Land  Company,  who,  in  mak- 
ing their  survey,  designated  a  strip  of  land  six  rods  wide, 
and  running  through  this  plot,  as  a  highway,  and  both  in 
the  survey  itself,  and  in  their  subsequent  conveyance, 
bounded  the  lots,  both  on  the  easterly  and  westerly  sides, 
by  the  westerly  and  easterly  lines  of  the  six  rod  strip. 
At  a  point  about  midway  on  the  westerly  line  of  lot  No.  31, 
this  strip,  which  to  that  point  ran  a  course  of  north  24 
degrees  west,  made  an  angle  of  two  degrees,  and  was 
from  that  point  north  22  degrees  west  on  a  straight  line  to 
the  lake,  passing  lot  No.  27.  At  an  early  day,,  and  so  far 
as  appeared,  without  any  statutory  proceedings  in  that 
behalf,  a  way  was  opened,  worked  and  used  by  the  public 
from  a  point  near  or  at  the  point  of  this  angle,  and  ran 
south  24  degrees  east,  of  the  width  of  about  four  rods, 
substantially  within  the  boundaries  of  the  six  rod  strip, 
and  called  the  Allegany  road. 

On  the  28th  day  of  Jane,  1830,  a  document  was  recorded 
in  the  office  of  the  town  clerk,  of  which  the  following  is  a 
copy  :  **  Survey  of  the  Allegany  road.  Beginning  in  the 
center  thereof  between  the  northwest  corner  of  lot  No.  31, 
and  the  northeast  corner  of  lot  No.  32,  of  the  Catta- 
raugus village  lots,  running  south  23  degrees  10  minutes 
east  59  chains,  to  a  point  equidistant  between  the  north- 
west comer  of  lot  No.  37  and  the  northeast  corner  of  lot 
No.  38,  thence  south  23  degrees  10  minutes  east  47  chains, 
to  the  south  boundary  of  the  village  lot  aforesaid,  equi- 
distant between  the  southeast  corner  of  lot  No.  40  and  the 
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southwest  corner  of  lot  No.  41,  laid  out  four  rods  wide 

and  bounded  by  stakes  at  the  several  corners  of  lots. 

H.  P.  Benton,  Surveyor. 

.   John  Mack,   )•  Commisioners 

R.  B.  Smith,  J    of  Highways. 

Recorded  June  28,  1830.    Dated  June  28,  1830." 

There  was  no  evidence  that  this  survey  was  the  result 
of  any  statutory  proceedings,  or  that  it  was  followed  by 
any  action  on  the  part  either  of  individuals  or  the  public 
authorities. 

In  1836,  the  defendant  purchased  lots  Nos.  27  and  31, 
built  a  house  near  the  southwest  corner  of  the  latter  lot^ 
and  has  resided  there  from  1838  until  the  present  time. 
He  began  clearing  up  and  improving  this  lot,  built  a  fence 
on  what  he  claimed  as  the  westerly  line  of  the  lot,  and 
cultivated  the  land  up  to  the  fence.  In  1852  he  planted 
an  orchard  on  the  westerly  side  of  the  lot,  and  has  used 
that  part  of  the  lot  as  an  orchard  ever  since.  The  fence, 
though  several  times  renewed,  stands  now,  substantially, 
where  he  first  placed  it,  and  is  within  a  very  few  feet  of 
the  westerly  row  of  fruit  trees  in  the  orchard. 

On  the  5th  day  of  September,  1840,  the  commissioners 
of  highways  made  an  order,  without  taking  any  prelim- 
inary steps,  which,  after  reciting  that  they  met  for  the  pur- 
pose of  making  the  order,  and  upon  application,  to  establish 
"the  old  Allegany  road  as  a  public  highway,"  declared' 
that  a  public  highway  was  thereby  ordered,  laid  out  and 
established,  pursuant  to  said  application,  according  to  the 
following  survey,  to  wit:  "  Beginning  at  the  center  of  what 
is  called  ^  Ellicott  square/  in  the  original  survey  of  Catta- 
raugus village,  thence  south  22  degrees  east  two  miles, 
50  chains  and  75  links,  to  the  south  line  of  the  Cattaraugus 
village  plot ;  thence,  &c.*'  The  order  further  provided  that 
the  road  then  established  or  laid  out,  was  to  be  six  rods 
wide  through  that  plot.  This  line  embraced  no  angle,  and, 
though  it  coincided,  probably,  with  the  center  line  of  the 
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six  rod  strip,  designated  by  the  Holland  Land  Company^ 
to  the  angle  referred  to,  would,  of  course,  deflect  from  the 
center  line  of  that  strip  at  the  point  of  the  angle.  No  pro- 
ceedings were  tiaken  to  open  or  work  the  road  on  this  line, 
or  on  any  line  northerly  from  the  angle,  until  1854,  when, 
under  the  direction  of  the  commissioner,  one  Sackett  ran 
a  survey  from  the  northerly  termination  of  the  road  as  it 
had  been  used,  past  lot  No.  27,  and  on  a  straight  line  from 
the  lake.  This  survey  was  recorded  in  the  town  clerk's 
office,  and  the  following  is  a  record,  viz : 

"Minutes  and  survey  of  Allegany  road.  Survey  of  a 
road  made  August  5th,  1854,  for  the  town  of  Hanover. 
Seginning  in  the  center  of  a  road  that  leads  from  Irving  to 
Hanover  Center,  at  a  point  nearly  opposite  to  Samuel 
Newton's,  where  the  road  from  Smith's  Mills  intersects 
the  former,  thence  north  22  degrees  west  172  chains,  to 
the  lake. 

J.  J.  Sackbtt,  Surveyor. 

C.  J.  BaBCOCK,  )     ^  r  TT-    I. 

^  , ,  ^  ?   Ooms.  of  Highways. 

S.  M.  Ball,      3  . 

August  15th,  1854." 

No  other  record  or  paper  proceedings  was  made  or  had 
in  connection  with,  or  preliminary  to,  or  following,  this 
survey,  but  by  the  apparent  acquiescence  of  the  adjoining 
proprietors  the  commissioners  of  highways  opened  and 
worked  a  road  four  rods  wide  upon  the  line  then  run,  as  a 
center  line,  and  the  adjoining  proprietors  erected  fences 
upon  the  boundary  lines  of  the  four  rod  strip.  This  strip 
was  within  the  limits  of  the  six  rod  strip  designated  by  the 
Holland  Land  Company.  The  road  then  opened  and 
worked  has  been  maintained  and  used  ever  since,  and  the 
fences  on  its  boundary,  including  that  opposite  lot  No.  27, 
have  been  continued  as  they  were  originally  located,  from 
that  day  to  this. 

The  referee  reported  that  the  defendant  was  entitled  to 
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a  judgment  dismissing  the  complaint,  with  costs ;  and 
judgment  was  entered  accordingly. 

JuUus  A.  Paraoniy  for  the  appellants. 

Murray  dk  Pattiaon^  for  the  respondent 

Btf  the  Gourty  Johnson,  J.  This  action  was  brought  to 
recover  the  penalties  given  by  statute  for  neglecting  to  re- 
move alleged  encroachments  on  a  highway,  in  obedience 
to  the  order  of  the  plaintiffs  as  commissioners  of  highways. 
<1  B.  S.  522,  §  104.) 

The  referee  has  found,  upon  the  evidence,  that  the  high- 
way in  question  was  never  a  laid  out  highway  according 
to  the  provisions  of  the  statute.  If  this  is  so,  this  action 
cannot  be  maintained.  Highway  commissioners  are  not 
authorized  to  make  any  order  for  the  removal  of  encroach- 
ments, except  in  the  case  of  a  highway  laid  out  according 
to  the  statute.     (1  B.  8.  521,  §  103.) 

Unless  the  highway  has  been  laid  out  and  recorded  in 
conformity  with  the  statute,  there  can  be  no  proceedings 
by  the  commissioners  of  highways  for  an  encroachment. 
(Doughty  v.  Brillj  36  Barb,  488.)  It  is  very  clear  from  the 
evidence,  that  the  highway  in  question  was  never  laid  out 
in  pursuance  of  the  provisions  of  the  statute. 

The  order  of  the  28th  of  June,  1830,  is  signed  by  two 
of  the  commissioners,  only,  and  it  does  not  appear  from  it 
that  the  other  commissioner  was  notified  to  attend,  or  had 
any  knowledge  of  the  proceedings.  Nor  is  there  anything 
to  show  that  any  preliminary  steps,  such  as  the  statute  re- 
quires, had  been  taken.'  That  order  is  therefore  a  nullity. 
(The  People  v.  William,  36  N.  Y.  441.) 

The  other  order,  of  September  5th,  1840,  signed  by  two 
of  the  commissioners,  which  recites  that  all  the  commis- 
sioners had  been  notified  to  attend  for  the  purpose  of  de- 
liberating on  the  subject  of  the  order,  id  upon  a  subject 
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wholly  anknowD  to  the  statute.  The  sahject  of  that  meet* 
iug,  for  deliberation,  was,  as  appears  on  the  face  of  the 
order,  upon  an  application  "  to  establish  the  old  Allegany 
road  as  a  public  highway."  liTo  such  proceeding  as  this 
is  authorized  by  the  statute,  and  the  public  could  acquire 
no  rights  under  it  But  even  if  this  had  been  a  valid  order 
to  lay  out  a  highway,  the  highway  was  not  opened  or 
worked,  as  described  in  the  survey,  or  in  any  manner,  on 
that  portion  of  it  where  the  premises  in  question  are  situ- 
ated, until  after  the  lapse  of  nearly  fourteen  years.  It  was 
opened  and  worked  for  a  short  portion  of  the  distance  only. 
It  had  therefore  ceased  to  be  a  highway  for  any  purpose, 
at  the  place  in  question,  even  if  it  had  been  lawfully  laid 
out  originally.  (1  B.  S.  520,  §  99.)  Another  survey  seems 
to  have  been  made  under  the  directions  of  two  of  the 
commissioners  of  highways,  of  this  Allegany  road,  in  1854, 
but  nothing  is  claimed  on  the  part  of  the  plain  tiffi  by  reason 
of  that  survey. 

The  road  in  question  never  having  been  regularly  laid 
out  as  a  highway,  no  right  of  action  ever  accrued  to  the 
plaintiffs  by  reason  of  the  refusal  of  the  defendant  to  com- 
ply with  their  order.  The  judgment  is  right,  and  must  be 
afiSirmed. 

[Fourth  Dbpabtubnt,  Gbhbbal  Tbbv,  at  Rochester,  September  4, 1871. 
MiM»t  P.  J.,  and  Johhaon  and  Taleotif  JmUcefl.] 

Vol.  LX.  22 
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PnsB  S.  BoHS8T8£L,  HcTBT  MsicALF  and  William  H. 
Dox,  Commissioners  of  the  Board  of  Excise  of  Ontario 
Coantyy  v$.  Leman  B.  GAELraoHocsB. 

If  a  creditor  ^we  bis  debtor  in  execattoa  pefmission  io  go  4I  krge  beyood  tbe 
jftil,  or  iU  liberties,  the  jadgment  is  absolutely  discharged. 

And  this  is  so,  even  where  the  debtor  agrees,  in  consideration  of  wath  pcnnis- 
sion,  thai  be  will  still  be  bound  bj  the  jodgmeot,  and  that  the  phintiff  maj 
re-arrest  bim  on  another  execution,  in  case  be  does  not  pay  the  JudgmeoL 

All  the  cases  go  upon  the  ground  that  the  debt  is  taii^/Sed  by  the  arrest  of  tbe 
person ;  and  the  Judgment  is  of  no  further  Talidity  or  force,  if  the  plainttflT 
has  consented  to  a  discbarge  from  tbe  arrest.  If  the  discbarge  is  by  the  act 
of  the  law,  it  is  otherwise.    Per  Johhsos,  J. 

The  rule  being  thus  settled  that  an  arrest  operates  as  a  satisfaction  of  the 
Judgment,  if  the  defendant  is  discharged  therefrom  by  tbe  act  and  oonsoit 
of  the  plaintiff  in  tbe  Judgment,  such  Judgment  ought  to  be  satisfied  oi[  record, 
instead  of  being  allowed  to  remain  of  record,  as  an  apparent  claim  and  doud 
against  tbe  defendant. 

Where  the  defendaqt,  being  arrested  and  imprisoned  upon  execution,  was 
released  and  discharged  from  arrest,  by  the  plaintiffs,  upon  bis  written  prom- 
ise **  that  such  release  shall  not  affect  or  impair  my  liability  on  the  Judgment 
in  this  action,  or  my  liability  to  arrest  after  the  appeal  shall  hare  been  de- 
cided and  tbe  stay  inoperative;*'  Held  that  the  Judgment  was  discharged; 
and  that  tbe  defendant  was  entitled  to  have  it  yacated  and  discharged  of 
record. 

It  teenu  tbe  principle  would  be  the  same,  even  if  it  were  shown  that  tbe  action 
was  brought  by  tbe  plaint! fib  in  their  official  characters  as  commissioners  of 
excise,  and  tbe  recovery  was  for  penalties  incurred  by  the  defendant  by  rea- 
son of  his  violation  of  the  excise  law. 

Tbe  addition  of  tbe  words  "  tbe  commissioners  of  tbe  board  of  excise  of 

oounty"  to  tbe  names  of  tbe  plaintiff^  in  tbe  title  of  a  cause,  without  any- 
thing else,  is  in  law  a  mere  description  of  the  persons,  and  indicates  that  the 
action  is  tbe  private  action  of  tbe  plaintifib. 

APPEAL  by  the  defendant  from  an  order  made  at  a 
special  term,  denying  a  motion  to  vacate  and  discharge 
the  judgment  entered  in  this  action. 

On  the  SOth  of  November,  1870,  the  plaintiffs  obtained 
a  judgment  in  this  court  against  the  defendant,  for  $1050 
and  costs.  On  the  14th  of  January,  1871,  the  plaintiffs 
issued  an  execution  against  the  defendant  to  the  sheriff  of 
Ontario  county,  upon  and  by  virtue  of  which  the  sheriff 
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seized  the  body  of  the  defendant  and  imprisoned  him  in 
the  jail  of  Ontario  county,  for  the  space  of  three  days,  and 
then  voluntarily  discharged  him  from  arrest,  under  an 
arrangement  embodied  in  the  following  stipulation,  enti- 
tled in  the  action : 

*^  Th^  plaintiffs  in  this  cause  having  consented  to  release 
me  from  imprisonment,  on  my  giving  an  undertaking  on 
appeal  in  the  usual  form  to  stay  proceedings,  as  provided 
by  the  Code  and  practice,  I  agree  that  such  release  shall 
not  aftect  or  impair  my  liability  on  the  judgment  in  this 
action,  or  my  liability  to  arrest  after  the  appeal  shall  have 
been  decided,  and  the  stay  inoperative ;  and  in  considera- 
tion thereof,  I  release  and  discharge  the  plaintiffs,  and 
each  of  them,  their  attorney  and  agents,  from  all  actions, 
causes  of  action  and  damages,  by  reason  of  my  arrest  and 

such  discharge,  or  either  of  them. 

L.  B.  Garlinghouse. 

Canandaigna,  January  16,  1871." 

At  the  foot  of  this  stipulation  was  the  following  con- 
sent, signed  by  the  sureties  of  the  defendant,  in  the  under- 
taking executed  upon  appeal : 

*^  We  hereby  consent  to  the  release  of  the  defendant 
within  named,  from  the  custody  of  the  sheriff,  on  the  ex- 
ecution in  the  within  entitled  action,  and  agree  that  such 
release  shall  not  affect  or  impair  our  liability,  or  the  lia- 
bility of  either  of  us,  on  the  undertaking,  on  appeal  to  the 
general  term,  this  day  executed  by  us. 

Dated  January  l^th,  1871.  W.  D.*  Raymond. 

Wm.  H.  Sheldon." 

The  defendant  made  a  motion,  at  special  term,  for  an 
order  vacating  and  discharging  the  judgment  from  'the 
record,  upon  the  ground  that  the  arrest  and  imprisonment 
of  the  defendant  was  a  satisfaction  of  the  judgment ;  which 
motion  was  denied.  The  defendant  h^d,  prior  to  making 
said  motion,  tendered  a  satisfaction  piece,  of  said  judg? 
mcnt,  and  the  fees  to  pay  for  the  discharge. 
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S.  0.  ChesebrOy  for  the  appellant. 

I.  The  arrest  of  the  defendant  on  the  execution^  and 
imprisoning  him,  and  the  consent  that  he  be  discharged, 
was  a  satisfaction  of  the  judgment.  (Tatea  v.  Van  Bens- 
selaeVy  5  John.  364.  Minton  v,  Woodworth^  11  id.  474. 
Foucher  v.  HoUey^  3  Wend.  184.  Powers  v.  Wihony  7 
Cowen,  274.  Bansom  v.  Keyes,  9  id.  128.  2  Mod.  136.  8 
Oatoen^  171.) . 

n.  The  agreement  signed  by  the  defendant,  dated  Jan- 
uary 16,  1871,  does  not  aflfect  the  question,  or  keep  in  life 
the  judgment  The  taking  the  body  of  the  defendant  on 
an  execution,  itself  satisfied  the  judgment,  and  no  agree- 
ment of  the  defendant,  that  it  should  not  so  operate,  could 
keep  alive  or  revive  the  judgment.  (Blackburn  v.  Stupart, 
2  East,  243.     Totes  v.  Van  Bensselaer,  5  John.  364.) 

III.  Nor  does  the  agreement  signed  by  Raymond  and 
Sheldon,  the  sureties  in  the  undertaking  on  appeal,  pre- 
vent the  operation  of  the  well  settled  rule,  that  the  judg- 
ment is  satisfied.  1.  These  sureties  could  make  no  con- 
tract by  which  the  judgment  could  be  kept  alive  against 
the  defendant.  2.  There  was  no  consideration  for  the 
agreement,  as  between  them  and  the  plaintiffs.  3.  They 
were  not  in  any  sense  parties  or  privies  to  the  judgment. 
(See  cases  cited  under  2d  point  Kasson  v.  The  People,  44 
Barb.  347.) 

lY.  It  is  submitted  that  the  case  presents  no  facts  au- 
thorizing the  order  of  the  special  term,  upon  the  ground 
on  which  it  was  made,  1.  There  is  no  evidence  whatever, 
in  the  papers,  that  the  judgment  was  recovered  in  an  ac- 
tion for  penalties,  as  is  surmised  by  the  learned  judge,  in  his 
opinion.  There  is  therefore  no  ground  for  the  supposition 
that  the  judgment  was  for  penalties,  which,  by  the  act,  be- 
longed to  the  poor  of  the  county.  2.  There  is  nothing  in 
the  act  of  1857  which  prohibits  the  commissioners  of  ex- 
cise from  discharging  a  judgment.  3.  The  Revised  Stat^ 
utes  (2  B.  S.  p.  481,  §§  5,  6,)  provide  that  "  where  any 
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penalty  or  forfeiture  is  given  by  law  to  any  person  who 
will  sue  for  the  same,  such  suit  shall  be  brought  in  the 
name  of  the  person  commencing  the  same^  who  may  ap- 
pear by  attorney,  and  it  shall  be  prosecuted  in  all  respects 
in  the  same  manner  aa  personal  actions,  and  shall  be  sub- 
ject to  the  provisions  of  law  concerning  personal  actions." 
Section  6  provides :  "  No  such  suit  shall  be  deemed  to  be 
commenced  until  process  shall  be  actually  issued  to  an 
officer,  to  be  executed,  which  process  shall  not  be  re- 
delivered to  the  plaintiff  in  any  case,  hvA  shall  be  returned 
to  the  court  from  which  the  same  issued ;  and  no  such 
action  shall  be  compromised  or  compounded  without  the 
leave  of  the  court  in  which  it  shall  be  pending."  4  It 
will  be  seen  by  reference  to  the  authorities  cited  by  the 
court  in  the  opinion,  that  they  were  all  qui  tarn  actions, 
brought  by  a  common  informer,  and  fall  within  the  ex- 
press provisions  of  the  Revised  Statutes,  referred  to^  pro- 
hibiting any  compromise  or  compounding  of  the  action 
without  leave  of  the  court. 

]!feither  the  statute  nor  the  authorities  cited  have  any 
reference  to  an  action  by  these  plaintiffs  under  the  act  of 
1857,  even  if  we  indulge  in  the  speculation  that  it  was  an 
action  for  penalties,  under  that  act 

V.  The  order  of  the  special  term  should  be  reversed, 
and  the.  judgment  against  the  defendant  ordered  dis- 
charged from  the  record. 

Wm.  H.  AdamSy  for  the  respondents. 

I.  This  is  in  the  nature  of  a  qui  tam,  or  popular  action, 
and  the  pMntiffs  cannot  by  any  act  of  theirs  discharge  the 
judgment,  unless  it  is  actually  paid,  or  the  court  so 
directs.  (2  B,  S,  481,  §§  5,  6.  1  JR,  L.  101,  §  8.  Mintan 
V.  Woodworthy  11  John.  474.)  This  case  in  11  John,  de- 
cides the  very  question  which  arises  in  the  case  at  bar. 
(^8ee  also  Bradway  v.  Le  Worthy y  9  John.  251.) 
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n.  The  defendant,  in  support  of  his  position,  cites  cases 
in  9  Cowenj  2  Eaity  and  44  J9ari. ;  but  it  is  respectfully- 
submitted,  they  do  not  cover  this  case.  They  were  not 
of  this  character  of  actions.  The  case  in  9  Oowen  was 
agayist  the  sheriff  for  an  escape,  and  one  where  the  debtor 
had  settled  with  the  creditor  and  been  discharged  from 
arrest  The  case  in  44  Barb,  does  not  decide  the  question 
raised  by  the  defendant  upon  this  motion ;  nor  was  this 
question  before  the  court  there ;  and  what  is  said  in  the 
opinion,  on  this  subject,  is  obiter  dicta.  In  the  case  in 
2  JEast,  which  the  counsel  mainly  relies  upon,  all  that  the 
court  holds,  is,  that  the  defendant  cannot  be  twice  ar- 
rested on  the  same  execution,  or  rather  on  the  same  judg- 
ment—a  proposition  which  is  doubtless  correct ;  but  that 
case  does  not  hold  that  .the  release  of  the  debtor  is  a  dis- 
charge of  the  judgment  But  it  is  claimed  that  the  act 
of  1857,  in  principle  at  least,  settles  the  question  presented 
on  this  motion.  That  act  provides  that  when  a  debtor  has 
been  charged  in  execution  for  the  period  of  thirty  days, 
the  judgment  creditor  may  direct  his  discharge,  without 
affecting  his  right  to  enforce  and  collect  his  judgment  by 
civil  process,  though  he  may  not  arrest  him  again  on  ex- 
ebution.  (Laws  of  1857,  ch.  427.)  If  this  may  be  done 
at  the  expiration  of  thirty  days,  is  there  any  doubt  but 
that  the  creditor  may  waive  his  right  to  keep  the  debtor 
under  arrest  for  that  length  of  time,  and  direct  his  dis- 
charge before  the  expiration  of  thirty  days  ?  Clearly,  it 
is  not  for  the  debtor  to'  complain  that  the  creditor  has  not 
waited*  the  thirty  days.  (Baker  v.  Bramariy  6  JETtH,  47.) 
But  it  is  claimed  that  this  act  is  simply  an  amendment  of 
the  act  relating  to  the  discharge  of  innocent  debtors,  and 
is  intended  for  the  benefit  of  the  debtor,  and  therefore 
does  not  meet  this  case.  Even  if  this  were  the  case,  that 
act  establishes  the  jn'inciple  that  a  creditor  may  release 
his  debtor  from   imprisonment  without  discharging  his 
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judgment,  and  this  case  certainly  oomes  within  the  policy 
if  not  the  strict  letter  of  that  statute. 

in.  The  opposing  affidavits  show  that  the  defendant 
was  released  from  arrest  upon  his  own  request,  and  for 
his  own  benefit  and  convenience.  This,  surely,  does  not 
satisfy  the  judgment.  (Ostrander  v.  Walter y  2  SiR' 329, 
Oreen  v.  Burke,  28  Wend.  490*)  In  the  eases  relied  upon 
by  the  defendant,  the  debtor  was  voluntarily  discharged 
by  the  creditor,  and  because  it  was  for  the  advantage  of 
the  creditor  to  discharge  him. 

Again ;  upon  bringing  an  appeal  and  furnishing  secur- 
ity, the  court  will  always  order  the  discharge  of  a  levy 
obtained  upon  execution.  (Strieker  v.  Wakeman,  13  Abb. 
85.)  Why  then  cannot  the  parties  do  by  stipulation,  what 
the  court  would  have  ordered  done,  if  application  had 
been  made?  It  was  to  save  the  delay  incident  to  an  ap- 
plication to  the  court,  that  the  defendant  was,  at  his  own 
request,  released. 

IV.  The  defendant's  appeal  was  perfected  in  December 
1870,  since  which  time  he  has  been  making  preparation 
to  argue  it,  and  endeavored  to  obtain  favors  and  stipula- 
tions from  the  plaintiffs'  counsel,  and  in  many  ways  has 
treated  the  judgment  appealed  from  as  valid  and  binding. 
It  has  twice  been  on  the  calendar  at  general  term,  and  at 
the  last  term  judgment  was  affirmed.  It  is  therefore  in- 
sisted that,  his  actions  have  amounted  to  a  waiver  of  any 
right  he  may  have  acquired  by  reason  of  his  discharge 
from  imprisonment ;  and  it  is  now  too  late  for  him  to  ask 
to  have  the  judgment  vacated. 

y.  This  is  not  an  application  that  commends  itself  to 
the  favor  of  the  court  In  the  language  of  Justice  Grose, 
who  wrote  the  opinion  in  the  case  in  2  JEagty  '^  the  conduct 
of  the  defendant  is  scandalous,"  and  the  court  ought  not 
to  uphold  him  in  it ;  and  in  the  light  of  the  authorities 
above  cited,  it  is  confidently  submitted  that  the  order  ap- 
pealed from  should  be  affirmed,  with  costs. 
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By  the  Ccurt^  Johnson^  J.  If  a  creditor  give  his  debtor 
in  execution  permission  to  go  at  large,  beyond  the  jail  or 
its  liberties,  the  judgment  is  absolutely  discharged.  {Pow- 
er%  V.  WiUon^  7  Cowen  214t.  Lathrop  v.  Briggs^  8  id.  171. 
Bansom  v.  KeyeSy  9  id.  128.  Boucher  v.  HoUej/y  3  Wend. 
184.'  Kasson  v.  People  ex  rel.  Bease^  44  Barb.  347.)  And 
this  is  so,  even  where  the  debtor  agrees,  in  consideration 
of  such  permission,  that  he  will  still  be  bound  by  the  judg- 
ment, and  that  the  plaintiff  may  re-arrest  him  on  another 
execution,  in  case  he  does  not  pay  the  judgment  (  Yates 
V.  Van  BensselaeTj  5  John.  364.  Blackburn  v.  Stupart^  2 
JSastj  243.  Jaque9  v.  Withj/j  1  T.  B.  557.)  This  rule 
has  been  maintMned,  inflexibly,  by  an  unbroken  current 
of  authority,  from  a  vei^  early  period  to  the  present  tinrt^e. 
In  Blackburn  v.  Stuparty  (supraj)  the  defendant  was  ar- 
rested on  a  second  execution,  on  his  failure  to  pay  the 
balance  due  on  the  judgment,  as  he  had  agreed,  in  order 
to  obtain  the  plaintiff's  permission  to  go  at  large.  The 
defendant,  in  order  to  procure  his  discharge  from  this 
second  arrest,  paid  the  sheriff  the  balance  due  on  the  judg- 
ment, and  the  additional  costs ;  and  after  his  discharge  by 
the  sheriff,  moved  to  have  the  second  execution  set  aside, 
and  the  money  in  the  sheriff's  hands  restored  to  him, 
which  was  granted,  on  a  rule  to  show  cause,  and  the  rule 
made  absolute.  Grose,  J.,  said  that  although  the  defend- 
ant's conduct  had  been  very  scandalous^  '4t  would  be 
very  dangerous  to  permit  the  law  to  be  unsettled." 

In  Ulark  v.  Olementy  (6  T.  B.  525,)  the  defendant  had 
been  arrested  and  discharged  on  certain  terms,  and  on 
being  arrested  the  second  time,  the  execution  was  not 
only  set  aside,  but  satisfaction  of  the  judgment  w^s  en- 
tered upon  the  rolls,  although  the  judgment  had  not  been 
paid,  except  by  the  arrest. 

In  Basset  v.  Salter,  (2  Mod.  186,)  the  court  says :  **  If 
there  be  an  escape  by  the  plaintiff's  consent,  though  he 
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did  not  intend  it,  the  law  is  hard,  that  the  debt  should 
thereby  be  discharged." 

All  the  cases  go  upon  the  ground  that  the  debt  is  satis- 
fied by  the  arrest  of  the  person  ;  and  the  judgment  is  of 
no  further  validity  or  force,  if  the  plaintiff  has  consented  to 
the  discharge  from  the  arrest.  If  the  discharge  is  by  the 
act  of  the  law,  it  is  otherwise.  The  rule  being  thus  set- 
tled, the  court  has  no  power  to  change  it,  but  must  ad- 
minister it  as  it  is  found.  Even  if  we  should  be  of  the 
opinion  that  the  rule  does  not  rest  in  sound  reason  at  the 
present  d^,  it  is  not  our  province  to  disturb  it.  If 
the  arrest  operates  as  a  satisfaction  of  the  judgment,  as 
the  authorities  all  hold,  whpre  the  discharge  therefrom 
has  not  been  by  the  act  or  operation  of  law,  but  by  the 
act  and  consent  of  the  plaintiff  in  the  judgment,  such  judg- 
ment ought  to  be  satisfied  of  record,  as  was  done  in  Clark  v. 
Clementy  (mpra.)  It  ought  not  to  be  allowed  to  remain  of 
record,  as  an  apparent  claim  and  cloud  against  the  de- 
fendant. 

The  defendant  here  was  released  by  the  plaintiffi,  upon 
his  written  promise  ^'  that  such  release  shall  not  affect  or 
impair  my  liability  on  the  judgment  in  this  action,  or  my 
liability  to  arrest  after  the  appeal  shall  have  been  decided 
and  the  stay  inoperative." 

The  learned  justice,  at  special  term,  admitted  the  gen- 
eral rule,  but  held  that  it  did  not  apply  to  this  case,  be- 
cause, as  he  understood  it,  the  judgment  was  recovered 
by  the  plaintiffs  in  their  official  character,  as  commission- 
ers of  the  board  of  excise  of  Ontario  county,  for  penalties 
incurred  by  the  defendant  by  reason  of  his  violation  of  the 
excise  laj7.  There  is.  certainly  nothing  in  the  papers  be- 
fore US)  from  beginning  to  end^  to  show  what  the  cause 
of  the  action  was,  upon  which  the  judgment  was  recovered. 
The  judge,  at  special  term,  seems  to  have  inferred  it  from 
the  title  of  the  action,  merely.  Indeed  he  so  states  in 
his  opinion.    If  this  were  a  material  fact  in  the  case,  it  is 


346  CASES  IN  THE  SUPREME  COURT.- 

Evans  v.  Williams. 

clear,  I  think,  that  the  mere  circumstance  of  the  addition 
of  "the  commissioners  of  the  board  of  excise  of  Ontario 
county"  to  the  names  of  the  plaintifi's,  in  the  title,  is  not 
sufficient  to  establish  it.  Such  an  addition  to  the  name 
of  a  party  plaintiflf,  without  anything  else,  is,  in  law,  a 
mere  description  of  the  person^  and  indicates  that  the 
action  is  the  private  action  of  such  person.  {Merritt  v. 
Seaman,  6  N.  T.  168.     Gould  v.  Glass,  19  Barb,  179.) 

It  may  well  be  doubted,  whether  the  principle  would 
be  changed,  even  if  it  were  shown  that  the  actioH  was  by 
the  plaintiffs  in  their  official  character,  and  tke  recovery 
for  penalties,  as  supposed.  It  is  unnecessary,  however,  to 
decide  this,  as  no  such  fact  is  made  to  appear,  and  the  law- 
will  not  presume  it.  As  the  case  stood  before  the  special 
term,  the  motion  ought  to  have  been  granted. 

The  order  of  the  special  term  must  therefore  be  reversed, 

and  the  order  asked  for  granted,  with  costs  of  the  appeal, 
mm  mm 

[FouBTH  Dbpabtment,  Qbmbbal  Tbbm,  at  Rochester,  September  4,  1871. 
MuUm,  P.  J.,  and  Johnson  and  TalcoU,  Justices.] 
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Owen  S.  Evans  vs.  Owen  Williams. 

Want  of  consideration  could  always  be  shown,  under  the  general  issue.  Any- 
thing which  tended  to  show  that  a  party  to  an  instrument  never  had  a  cause 
of  action  against  the  other  party  to  it,  was  always  competent  under  a  general 
denial  of  the  cause  of  action  alleged,  and  is  so  still. 

But  this  rule  does  not  apply  to  the  holder  of  negotiable  paper,  who  takes  it  in 
good  faith  before  it  becomes  due,  in  the  usual  course  of  trade. 

Where,  in  an  action  upon  a  promissory  note,  the  case  does  not  show  that  the 
note  was  negotiable,  its  negotiability  will  not  be  presumed. 

If  a  note  is  not  negotiable,  the  assignee  takes  it  subject  to  all  defences  of  the 
maker  against  the  payee ;  whether  it  be  due  at  the  time  of  the  assignment 
or  not  \  the  same  as  the  holder  of  a  negotiable  instrument  does,  who  takes  it 
after  it  has  become  due. 

A  general  denial,  now,  like  the  general  issue  under  the  former  practice,  puts 
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in  issue  the  existence,  at  any  time,  of  the  cause  of  action  allej^ed  in  the 
complaint,  and  admits  of  evidence  tending  to  establish  such  defense. 

If  a  cause  of  action  has  once  accrued  or  existed,  and  has  been  satisfied,  or  de- 
feated, by  reason  of  something  which  has  accrued  subsequently,  that  is  new 
matter,  which  must  be  pleaded,  in  order  to  render  it  competent  as  evidence. 

Where,  in  an  action  upon  a  promissory  note,  tried  in  a  justice's  court,  the  de- 
fendant, under  an  answer  of  denial  and  payment,  offered  to  prove  that  the 
debt  on  which  the  note  was  founded  had  been  paid  to  the  creditor,  before 
the  making  of  the  note  in  suit ;  Held  that  under  the  rule  for  the  liberal  inter- 
pretation of 't>leadings  in  justices'  courts,  the  answer  was  sufficient  to  author- 
ize the  admission  of  the  evidence  ofifered,  even  if  an  answer  setting  up  new 
matter  were  necessary. 

APPEAIi   by   the  defendant  from   a  judgment  of  the 
county  court  of  Lewis  county,  affirming  the  judgment 
of  a  justice  of  the  peace.     The  judgment  rendered  by 
the  justice  was  in  favor  of  the  plaintiff',  for  $41.89,  dam- 
ages and  costs. 
The  material  facts  are  stated  in  the  opinion  of  the  court 

Abram  L  Merene^Sy  for  the  appellant. 
John  M.  Muscott,  for  the  respondent. 

Bf/  the  Courts  Johnson,  J.  The  action  was  upon  a  prom- 
issory note  dated  December  22,  1862,  given  by  the  de- 
fendant to  W.  S.  Evans,  a  brother  of  the  plaintiff!  The 
defense  was  a  general  denial,  and  payment  The  plaintiff 
proved  that  the  note  in  question  was  given  by  the  defendant, 
in  exchange  for  a  note  held  by  W.  S.  Evans,  against  Elias 
Williams,  the  defendant's  father,  and  for  the  balance  due 
ou  that  note ;  and  that  he  purchased  the  note  in  question 
of  the  payee,  W.  S.  Evans,  in  September  1868. 

The  defendant  offered  to  prove,  by  way  of  defense,  that 
the  note  of  Elias  Williams,  for  which  the  note  in  question 
was  given,  had,  before  the  making  of  the  note  in  ques- 
tion, been  fully  paid  and  satisfied  by  the  maker  thereof 
to  the  payee,  so  that  nothing  was  due  thereon,  when  it 
was  transferred^^to  the  defendant,  as  the  consideration  of 
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the  note  in  qaestion.    The  plaintiff  objected  to  this   evi- 
dence^  on  the  ground  that  it  was  incompetent  and  inadmis^ 
sible  under  the  pleadings,  and  it  was  excluded  by    the 
justice.    This  was  erroneous.    Want  of  consideration  could 
always  be   shown   under  the  general   issue.     Anything 
which  tended  to  show  that  a  party  to  an  instrument  never 
had  a  cause  of  action  against  the  other  party  to  it,  x^as 
always  competent  under  a  general  denial  of  the  cause  of 
action  alleged,  and  is  so  still.     This  rule  does  not  apply 
to  the  holder  of  negotiable  paper  who  takes  it  in  good 
faith  before  it  l]^comes  due,  in  the  usual  course  of  trade. 
But  this  was  not  a  negotiable  note.    At  least  the  case 
does  not  show  it,  and  that  quality  will  not  be  presumed. 
It  will  be  observed  that  the  plaintiff  did  not  purchase  it, 
according  to  his  own  showing,  until  nearly  six  years  had 
expired  after  it  was  made.    Whether  it  was  then  over  due 
does  not  appear,  as  the  time  of  payment  is  nowhere  shown 
by  the  case.     But  that  is  of  no  importance,  unless  it  was 
a  negotiable  instrument,  as  the  assignee  takes  subject  to 
all  the  defenses  by  the  maker  against  the  payee,  whether 
due  at  the  time  of  the  assignment  or  not,  the  same  as  the 
holder  of  a  negotiable  instrument  does,  who  takes  it  after 
it  has  become  due.    If  the  note,  which  formed  the  only 
consideration  of  the  note  in  question,  had  been  paid  and 
satisfied  at  the  time  this  note  was  given  for  it,  this  note  is 
wholly  without  consideration,  and  no  right  of  action  ever 
accrued  upon  it,  either  to  the  payee  or  to  any  one  standing 
in  his  situation.     A  general  denial  now,  like  the  general 
issue  under  the  former  practice,  puts  in  issue  the  existence, 
at  any  time,  of  the  cause  of  action  alleged  in  the  com- 
plaint, and  admits  of  evidence  tending  to  establish  such 
defense.    If  a  cause  of  action  has  once  accrued  or  existed, 
and  has  been  satisfied,  or  defeated,  by  reason  of  something 
which    has    accrued  subsequently,   that  is  new   matter, 
which  must  be  pleaded,  in  order  to  render  it  competent 
as  evidence.    Here,  however,  the  defendant  had  put  in 
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the  answer  of  payment,  in  general  form.  What  he  oflfered 
to  prove  was  that  the  debt  on  which  the  note  was  founded 
had  been  paid  to  the  creditor  and  payee  of  the  note  in 
question.  Under  the  rule  of  liberal  interpretation  to 
pleadings  in  justices'  courts,  this  answer  would,  I  think^ 
have  been  sufficient  to  authorize  the  admission  of  the 
evidence  offered,  even  had  an  answer  setting  up  new 
matter  been  necessary. 

The  judgment  of  the  county  court  and  of  the  justice 
must  therefore  be  reversed. 

[Fourth  Dbpabtmbvt,  Obhbral  Term,  at  Rochester,  September  4, 1871. 
MuUm,  P.  J.,  and  Johnson  and  Takait^  Justices.] 


Hall  v9.  Erwin  and  others. 

The  plaintiff,  on  being  applied  to  by  W.  to  purchase  a  bond  and  mortgafi[e 
given  to  W.  by  the  defendant,  declined  purchasing,  but  agreed  to  take  the 
same  to. sell,  as  a  broker  for  the  mortgagee,  for  a  compensation  agreed  upon. 
The  securities  were  thereupon  assigned  to  him,  by  W.,  to  enable  him  to 
negotiate  and  transfer  a  title  to  a  purchaser,  and  for  no  other  purpose,  except 
that  out  of  the  avails  of  the  sale  he  should  retain  enough  to  pay  and  satisfy 
a  judgment  he  held  against  W.,  and  release  a  levy.  But  after  having  ob- 
tained the  assignment,  he  refused  to  sell  and  assign  the  bond  and  mortgage, 
but  daimed  to  retain  the  same  as  his  own  property,  without  paying  W.  any- 
thmg,  and  refused  even  to  satisfy  the  Judgment,  or  to  release  the  levy. 

Sdd,  1.  That  the  plaintiff  had  obtained  no  title  to  the  securities  which  he  could 
enforce  against  the  mortgagor ;  and  that  in  an  action  of  foreclosure  brought 
by  him,  the  mortgagor  could  set  up  as  a  defense  that  he  had  paid  the  mort- 
gage debt  to  the  mortgagee,  and  taken  a  discharge  from  him. 

2.  That  the  plaintiff  had  acquired  no  right  to,  or  equity  in,  the  bond  and 
mortgage,  even  to  the  extent  of  his  judgment,  which  must  be  deemed  to  be 
satisfied  by  the  levy,  while  the  levy  remained. 

Fraud  avoids  all  contracts,  and  transfers  of  title,  into  which  it  enters,  at  the 
election  of  the  party  defrauded. 

JSSr  dokf  malo  non  crttur  actio  is  a  maxim  of  very  wide,  if  not  universal,  applica- 
tion. It  applies  even  to  the  holder  of  commercial  paper,  and  more  strongly 
to  assignees  of  choses  in  action. 


I 


350        CASES  IN  THE  SUPREME  COURT. 

Hall  9.  Erwin. 

■■ .  I  t  ■  ■  II I  ■ 

APPEAL^  by  the  defendant,  from  a  judgment  entered  at 
a  special  term,  upon  a  trial  before  a  justice  of  this 
court,  without  a  jury.  The  action  was  brought  for  the 
foreclosure  of  a  mortgage. 

The  complaint  alleged,  that  on  the  28th  day  of  Augast, 
1869,  the  appellant,  William  Erwin,  executed  and  delivered 
to  Jabez  R  Ward  his  bond,  dated  on  that  day,  for  the 
payment  to  said  Ward,  in  one  year,  of  $2200  and  interest 
thereon ;  that  on  the  same  day  the  appellant  and  his  wife 
executed  and  delivered  to  said  Ward,  a  mortgage  upon  a 
farm  in  Steuben  county,  to  secure  the  payment    of  said 
bond ;  and  that  on  the  8th  day  of  November,  1869,  Ward 
assigned  said  bond  and  mortgage  to  the  plaintiS     The 
complaint  also  contained  the  other  usual  allegations,  and 
prayer  for  relief,  in  a  complaint  for  the  foreclosure  of  a 
mortgage.     The  answer  was  in  three  parts: 

FirU.  Denied  that  said  bond  and  mortgage  were  ever 
assigned  to  the  plaintiff,  and  denied  that  he  is  or  ever  was 
the  owner  thereof. 

Second.  Admits  that  Ward  made  and  handed  to  the  plain- 
tiff the  assignment  set  out  in  the  complaint,  and  alleges  that 
said  assignment  was  never  delivered  to  the  plaintiff,  abso- 
lutely or  unconditionally,  but  was  so  handed  to  him,  only 
for  the  purpose  of  enabling  him  to  negotiate  in  his  own 
name,  a  sale  of  said  bond  and  mortgage  to  some  third  per- 
son, he,  the  plaintifi^  expressly  stating  that  he  would  not 
purchase  said  bond  and  mortgage  himself,  but  that  he 
could  better  and  more  surely  negotiate  them  in  his  own 
name,  than  in  any  other  way ;  that  Ward  agreed  to  allow 
the  plaintiff  $125  for  effecting  such  sale ;  that  the  plaintiff 
also  agreed,  in  case  he  could  effect  such  sale,  that  after  de- 
ducting from  the  avails  thereof  said  sum  of  $125,  for  his 
services,  and  the  amount  unpaid  upon  a  certain  judgment 
in  favor  of  the  plaintiff  and  Lewis  M.  Smith,  against  Ward, 
which  unpaid  amount  was  a  little  more  than  $700,  he 
would  pay  the  balance  in  cash  to  Ward^  and  not  pay  or 
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apply  it  upon  a  note  for  $2500  made  by  Ward,  and  then 
held  by  the  plaintiff;  that  he  did  not  effect  such  sale,  but  at 
once  assumed  to  own  said  bond  and  mortgage  himself^  and 
refused  to  satisfy  said  judgment,  or  pay  Ward  any  money, 
until  the  latter  should  first  pay  said  note;  that  Ward 
never  ratified  the  plaintiff's  claim  to  own  said  bond  and 
mortgage ;  that  the  plaintiff  never  obtained  said  bond  and 
mortgage  otherwise  than  as  above  stated,  and  obtained  the 
same  fraudulently,  and  his  claim  to  own  them  is  false, 
fraudulent  and  void,  by  reason  of  the  matters  aforesaid. 

Third.  Alleges  that  the  appellant  paid  to  Ward,*Novem- 
ber  11,  1869,  the  full  amount  owiug  on  said  bond  and 
mortgage,  and  at  the  same  time  Ward  executed  and  deliv- 
ered to  the  appellant  a  satisfaction  of  said  mortgage,  and 
the  same  was  duly  recorded  on  that  day ;  and  that  on  that 
day  Ward  was  the  owner  of  said  bond  and  mortgage. 

The  plaintiff* 's  reply  denied  the  counter-claim,  and  each 
and  every  allegation  tending  to  establish  a  counter-claim. 

The  court  found  as  facts,  that  all  of  the  allegations  in  the 
complaint  were  true ;  that  none  of  the  defendants  were  in- 
fants or  absentees,  and  that  the  amount  due  to  the  plaintiff 
upon  the  said  bond  and  mortgage,  for  principal  and  interest, 
was  $2412.92.  And  as  a  conclusion  of  law,  the  court  decided 
that  the  plaintiff  was  entitled  to  judgment  for  the  relief  de- 
manded in  the  complaint  as  therein  claimed,  with  costs,  and 
judgment  was  ordered  accordingly.  And  it  was  further 
ordered  that  the  mortgaged  premises  described  in  the 
complaint  be  sold  by  a  referee  appointed  for  that  purpose. 

King  dt  Davidson^  for  the  appellant. 

I  The  plaintiff  received  the  bond  and  mortgage  only  as 
an  express  trustee,  viz.,  to  negotiate  a  sale  of  them  to  some 
third  person,  and  the  assignment  was  handed  to  him,  at 
his  request,  onl3^  to  enable  him  more  easily  and  certainly 
to  effect  that  purpose.  In  case  he  could  find  a  purchaser, 
he  was  to  be  a  medium  for  transmitting  Ward's  title  and 
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interest;  bat  until  he  found  such  purchaser  and  trans- 
mitted the  title  .to  him,  the  bond  and  mortgage  -were  as 
absolutely  Ward's  as  they  ever  had  been.  Trusts  may  be 
created  and  proved  by  parol,  (ffill  on  TrugteeSj  55-62. 
2  Pars,  on  Cont  67.  2  Watt's  Lata  and  Prae.  456^  467.) 
The  fact  that  Ward  was  in  debt  to  the  plaintiff,  did  not 
lessen,  nor  qualify^  the  latter's  obligation  in  the  least;  but 
he  was  bound  to  discharge  his  trust  with  the  same  strict- 
ness and  fidelity  as  if  Ward  were  not  his  debtor. 

n.  The  plaintiff  deliberately  violated  his  trust  by  treat- 
ing the  assignment  as  absolute,  and  assuming  to  own  the 
bond  and  mortgage.     1.  It  was  a  part  of  the  understand- 
ing and  agreement  upon  which  the  assignment  was  handed 
to  the  plaintiff,  that  he  would  not  himself  purchase  the 
bond  and  mortgage.     2.  The  plaintiff  took  this  course  for 
the  express  purpose  of  defeating  the  object  for  which  this 
trust  was  reposed  in  him.    He  had  asked  Ward  to  assign 
to  him  the  bond  and  mortgage,  and  let  him  apply  them 
upon  the  $2500  note,  and  Ward  had  told  him  he  could  not 
do  this,  but  asked  him  to  buy  the  bond  and  mortgage  at  a 
discount  of  $100,  satisfy  the  judgment,  and  let  him  have 
the  balance  to  meet  a  pressing  obligation  elsewhere ;  the 
plaintiff  then  said  he  would  not  buy  the  bond  and  mortgage 
himself,  but  he  thought  he  could  induce  a  third  party  to 
purchase  them,  and  he  could  do  so  better  in  his  own  name 
than  otherwise ;  that  if  Ward  would  allow  him  $125  for 
his  services,  if  successful,  he  would  try  to  sell  the  bond 
and  mortgage  for  him ;  and  to  enable  him  to  do  this  in 
the  manner  he  had  stated,  asked  for  and  received  the 
assignment.    He  and  Ward  had  also  agreed  that  if  the 
bond  and  mortgage  were  so  sold,  the  judgment  should  be 
paid  out  of  the  proceeds.    Having  obtained  the  assign* 
ment  upon  such  representations  and  agreements,  he  sent 
it,  on  the  same  day,  for  record,  assumed  to  own  the  bond 
and  mortgage,  refused  to  satisfy  the  judgment,  and  insisted 
that  Ward  should  be  content  with  the  application  of  |2075 


ROCHESTER-SEPTEMBER,  1871.  S53 

Hall  9.  ErwiD. 

Upon  the  $2500  note,  or  the  judgment  just  entered  up 
upon  that  note.     He  not  only  violated  his  trust,  but  he  in- 
sisted that  Ward  should  pay  him,  for  so  doing,  the  sum 
of  9125 ;  for  he  had  previously  offered  to  take  the  bond 
and  mortgage  and  apply  them  upon  the  note ;  and  he  now 
insists  that  he  bought  the  bond  and  mortgage  of  Ward 
for  ^075,  and  wishes  to  apply  that  sum  upon  the  judg- 
ment on  the  $2500  note.     3.  The  plaintiff  claims  to  have 
bought  the  mortgage  in  November,  1869,  but  it  is  remark- 
able that  he  has  never  made  any  payment  therefor,  nor 
any   application  of   the  alleged  purchase  price,  $2075, 
although  he  swears  he  desires  to  apply  it  upon  the  judg- 
ment on  the  $2500  note.    Why  has  he  not  made  such  an 
application,  or  sought,  in  some  legal  way,  to  have  it  made, 
unless  it  be  that  he  fears  that,  after  all,  his  pretended 
claim  to  have  bought  the  bond  and  mortgage  may  not  be 
Tipheld  by  the  court  ?    4.  The  plaintiff  did  not  purchase 
the  bond  and  mortgage  when  he  received  the  assignment ; 
it  was  handed  to  him  about  11  a.  m.,  November  8.    After 
this  was  done,  he  directed  judgment  to  be  entered  up  upon 
the  note.    The  judgment  was  entered  up  at  precisely  noon, 
November  8.     The  plaintiff  testified  in  his  affidavit  that 
after  the  entry  of  that  judgment  he  bought  the  bond  and 
mortgage.    The  plaintiff  did  not  see  Ward  after  the  latter 
handed  him  the  assignment,  in  the  morning  of  November  8, 
until  the  next  day,  but  on  that  day  he  sent  the  assign- 
ment for  record.    By  his  own  statements,  it  thus  appears 
that  the  plaintiff  accepted  the  assignment  as  a  trust,  and 
afterwards  violated  that  trust;   and  he  now  claims  that 
fiuch  conduct  shall  receive  the  sanction  of  the  court. 

IIL  The  plaintiff  obtained  possession  of  the  bond,  mort- 
gage and  assignment  by  false  and  fraudulent  representa- 
tions, and  therefore  acquired  no  right  to  them.  He  not 
only  violated  his  trust,  but  he  intended  to  do  so  from  the 
first  1.  He  assumed  to  own  the  bond  and  mortgage  on 
the  same  day  that  the  assignment  was  handed  to  him,  and 
Vol.  LX.  23 
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•without  any  serious  effort  to  sell  them.  2.  He  represented 
that  he  would  not  buy  the  bond  and  mortgage  himself,  and 
afterwards,  on  the  same  day,  claimed  to  have  bought  them. 
3.  He  took  the  assignment  under  an  agreement, that  if  he 
could  effect  a  sale  of  the  bond  and  mortgage,  he  would 
satisfy  the  first  judgment  out  of  the  avails ;  this  he  refused 
and  refuses  to  do.  The  plaintiff's  whole  claim  began  in 
a  fraudulent  intent  on  his  part,  and  rests  only  in  his  dis- 
honest acts,  and  is  therefore  void.  ** Fraud  avoids  every 
contract,  and  annuls  every  transaction."  (2  Pars,  on  CoU" 
tracUy  265.  Peabody  v.  Fmtmj  3  Barb.  Oh.  451,  462,  463.) 
Ward  never  ratified  the  plaintiff's  claim. 

IV.  The  plaintiff  never  became,  in  any  sense,  the  owner 
of  the  bond  and  mortgage.  He  did  not  even  make  a 
formal  sale  of  them  to  himself;  he  took  them  as  Ward's, 
by  his  own  admission,  and  directly  afterwards  began  to 
call  them  his  own,  and  has  ever  since  kept  up  this  un- 
founded claim.  His  acts"  in  having  the  assignment  re- 
corded, did  not  give  him  the  legal  title  ;  it  was  only  one 
mode  of  asserting  his  claim.  He' received  the  assignment, 
as  has  been  shown,  upon  the  express  understanding  that 
it  should  be  inoperative,  unless  he  could  find  a  third  per- 
son who  would  buy  the  bond  and  mortgage ;  and  he  has 
done  nothing  to  obtain  any  title  which  he  did  not  at  first 
obtain.  His  assertions  that  he  has  bought  the  mortgage, 
and  that  he  owns  them,  are  entirely  unsupported,  and 
cannot  of  themselves  give  him  any  title.  {Peabody  v. 
Fenton,  3  Barb,  Gh.  451,  465.) 

V.  The  paper  signed  by  Ward,  was  only  to  be  used  by 
the  plaintiff  in  negotiating  a  sale  of  the  bond  and  mort- 
gage to  some  third  person.  It  was  handed  to  the  plainti^ 
as  was^the  assignment,  in  full  reliance  by  Ward  upon  the 
plaintiff's  statement  that  he  would  not  purchase  the  bond 
and  mortgage  himself,  but  could  and  would  induce  some 
third  person  to  buy  them.  The  use  which  the  plaintifi' 
made  of  it,  shows  that  he  obtained  it  as  he  did  the  assign- 
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taent,  by  fraud,  and  with  intent  to  cheat  Ward.  If  it 
were  true  that  the  ofter  contained  in  this  paper,  that  "Ward 
would  "  sell  said  bond  and  mortgage  to  F.  G.  Hall,  (plain- 
tiff,) for-  twenty  hundred  seventy-five  dollars,'*  was  in- 
tended as  an  offer  to  the  plaintiff,  and  not  for  the  other 
purpose  already  stated,  how  has  the  plaintiff  entitled  him- 
self to  any  rights  under  such  offer  ?  He  has  paid  nothing 
to  Ward,  and  he  has  applied  nothing  to  or  upon  either  of 
Ward's  debts  to  him.  He  has  waited,  and  is  still  waiting 
until  he  can  obtain,  if  possible,  a  ratification  of  his  pre- 
tended purchase,  before  he  will  make  any  application  of 
the  purchase  money. 

VL  Before  Ward  executed  and  delivered  to  the  appel- 
lant the  satisfaction  of  the  bond  and  mortgage,  he  could 
have  compelled  the  plaintiff  to  reassign  them  to  himself, 
upon  the  ground  that  his  claim  of  ownership  was  false 
and  void,  or  upon  the  ground  that  while  acting  as  a  trus- 
tee, he  had  assumed  to  sell  to  himself  the  subject  matter 
of  his  trust.  It  is  a  well  settled  rule,  that  sales  made  to 
themselves  by  trustees  or  agents,  as  such,  are  void.  {Hill 
on  Trustees^  535,  to  53^.  Dunlap*s  Foley's  Agency^  33  to 
36.  1  Pars,  on  Contracts^  74;  75.  Case  v.  Carroll^  35  N,  Y. 
385,  388,  389.)  This  right  of  Ward  passed  from  him  to 
the  appellant,  by  the  transaction  between  them,  ]!Tovem- 
ber  11,  when  the  appellant  paid  Ward  the  full  amount 
owing  upon  the  bond  and  mortgage,  and  the  latter  ex- 
ecuted and  delivered  the  satisfaction.  Ward  then  no 
longer  possessed  this  right  of  action  against  the  plaintiff, 
but  conveyed  it  to  the  appellant  as  the  consideration  for 
the  payment  made  by  the  latter.  Although  the  satisfac- 
tion piece  is  not  in  the  usual  form  of  an  assignment,  yet 
in  this  case  it  had  the  same  effect  as  an  assignment  of  the 
bond  and  mortgage  to  the  mortgagor  would  have  had; 
the  latter,  equally  with  the  former,  would  have  extin- 
guished the  bond  and  mortgage.  {Moore  v.  Hamilton^  48 
Barb.  120, 123.)     The  satisfaction  piece  is  unquestionable 
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evidence  of  the  real  transaction  between  Ward  and  tbe 
appellant ;  which  was,  in  intention  and  effect,  to  place  the 
latter  in  the  former's  place.  Ward  received  all  that,  in 
any  event,  he  could  claim  from  his  mortgagor,  and  for  the 
latter's  benefit,  divested  himself  of  all  interest  in  the  bond 
and  mortgage ;  and  the  appellant  paid  Ward  fully  for  part- 
ing with  such  interest  It  cannot  be  assumed  that  the 
appellant  or  Ward  intended  that  the  former  should  pay 
the  debt,  without  being  placed  in  the  best  possible  posi- 
tion to  defend  an  action  such  as  the  plaintiff  has  bi*OQght ; 
and  the  acts  that  they  did,  Ward's  full  statement  of  bis 
transactions  with  the  plaintiff*,  the  appellant's  payment  of 
the  debt  in  full,  and  Ward's  satisfaction,  are  sufficient 
evidence  that  Ward  transferred  to  the  appellant  all  his 
rights  of  action  against  the  plaintiff.  A  conveyance  by  a 
mortgagee,  as  upon  a  statute  foreclosure,  if  the  proceed- 
ings were  irregular,  operates  as  a  good  assignment  of  the 
mortgage.  (Jackson  v.  Bowen^  7  Gowen^  13.)  The  purchaser 
at  a  mortgage  sale,  under  an  attempted  statutory  fore- 
closure, void  as  against  the  mortgagor,  for  want  of  notice, 
stands  as  an  assignee  of  the  mortgage.  {Robinson  v.  Ryan, 
25  N.  Y.  320,  324,  325.) 

Vn.  The  justice  who  tried  the  cause  erred  in  finding 
that  the  bond  and  mortgage  were  assigned,  or  transferred, 
or  set  over  to  the  plaintiff  by  Ward.  As  we  have  already 
seen,  the  delivery  of  the  assignment  was  not  absolute,  but 
conditional,  and  the  conditions  upon  which,  only,  such 
assignment  was  to  have  any  effect,  have  never  been  per- 
formed. The  plaintiff  obtained  the  assignment  by  false 
and  fraudulent  representations,  and  assumed  to  appro- 
priate it  to  himself,  in  violation  of  an  expressed  trust 
The  justice  also  erred  in  finding  that  Ward  delivered  said 
assignment  to  the  plaintiff,  for  the  reasons  just  stated. 
The  justice  erred  in  finding  that  the  plaintiff  ever  became, 
or  is,  the  holder  or  owner  of  said  bond  and  mortgage. 
The  plaintiff  never  obtained  an  apparent  title  to  the  bond 
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and  mortgage,  except  by  bis  own  fraud,  and  has  never 
paid  for  them;  bis  title  is  therefore  void  in  law  and 
equity.  The  justice  erred  in  finding  that  any  sum  was 
due  to  the  plaintiff  upon  the  bond  and  mortgage.  The 
grounds  of  exception  to  this  finding  are  included  in  what 
has  just  been  said.  The  decision  that  the  plaintiff  was 
entitled  to  the  relief  demanded  in  the  complaint,  is  con- 
trary to  law  and  justice.  It  was  fully  proved  that  the 
plaintiff'  was  never  the  rightful  holder  or  owner  of  the 
bond  and  mortgage,  and  that  the  mortgagor — the  appel- 
lant— had  fully  paid  the  debt  to  the  mortgagee  who  was 
at  the  time  entitled  to  the  same,  and  was  entitled  to  all 
the  rights  which  the  latter  had  previously  had  against  the 
plaintiff. 

Vin.  The  findings  of  fact,  in  the  decision  of  this  case, 
are  stated  in  the  most  brief  and  general  manner  possible. 
With  respect  to  the  matters  litigated,  the  only  finding  is 
in  these  words :  "  That  all  of  the  allegations  in  the  com- 
plaint in  this  action  are  true.'*  Upon  the  settlement  of 
the  case,  the  justice  was  requested  to  find  several  facts,  all 
of  which  are  embraced  in  and  constitute  the  main  portion 
of  the  defense  set  up  in  the  answer,  and  all  of  which  were 
fully  proved  upon  the  trial.  In  his  own  words,  "  the  judge 
declined  to  find  otherwise  than  as  theretofore  found  by 
him,  on  the  ground  that  the  matters  involved  in  those  re- 
quests are  immaterial  as  between  the  parties  to  this  action." 
To  this  ruling  the  defendant's  counsel  duly  excepted. 

The  grounds  upon  which  the  justice  treated  ''the  mat- 
ters involved  in  those  requests"  as  immaterial,  are  stated 
by  himself,  in  his  opinion.  They  are  these:  1st.  The 
terms  of  the  assignment  2d.  The  terms  of  the  written 
statement  from  Ward  to  the  plaintiff,  dated  November  8, 
1869.  3d.  ^^  The  object  of  the  transfer,  as  claimed  on  the 
part  of  the  defendant,  which  was  to  enable  the  plaintiff  to 
find  a  purchaser  of  the  mortgage,  by  offering  to  sell  it  as 
his  own."    It  is  only  necessary  here  to  consider  the  last 
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of  these  three  grounds,  as  the  others  have  been  fully  dis- 
cussed. The  object  of  the  transaction  between  the  mort- 
gagee.  Ward,  and  the  plaintiff,  was  plainly  expressed  and 
understood,  and  it  was  two-fold :  1st.  To  enable  the  plain- 
tiff to  find  a  purchaser  of  the  mortgage,  other  than  him- 
self, by  offering  to  sell  it  as  his  own.  2d.  To  enable  Ward 
to  pay  the  judgment  upon  which  execution  was  issued 
and  levied  upon  his  property,  and  place  the  balance  of  the 
avails  in  Ward's  hands^  to  be  used  by  him  in  paying  a 
fiduciary  debt.  Both  of  these  objects  the  plaintiff  sought 
to  defeat,  from  the  moment  when  the  assignment  was  in 
his  hands.  It  cannot  justly  be  claimed,  that  because  he 
was  Ward's  creditor,  he  might  safely  violate  a  trust  re- 
posed in  him  by  Ward ;  but  no  other  fact  in  the  case 
furnishes  the  slightest  excuse  for  his  conduct. 

To  that  portion  of  the  opinion  in  which  the  justice  holds 
that  whatever  equities  Ward  might  have  are  not  available 
to  the  defendant,  there  are  two  answers :  Ist.  The  plain- 
tiff did  not  acquire  even  the  legal  title  to  the  bond  and 
mortgage,  and  therefore  cannot  maintain  this  action. 
2d.  The  appellant,  when  he  paid  the  bond  and  mortgage 
to  Ward,  took  from  him  his  rights  of  action  against  the 
plaintiff. 

IX.  The  appellant  claims  this :  1st  That  no  title  passed 
to  the  plaintifi^  2d.  If  a  title  did  pass,  voidable  at  Ward's 
election,  the  appellant,  by  paying  the  mortgage  to  Ward 
and  taking  a  satisfaction  piece,  has  become  the  assignee 
of  all  his  rights  and  equities. 

E,  H,  Benrij  for  the  respondent 

I.  The  answer  sets  up  no  defense,  and  no  evidence  was 
necessary.  Whether  Ward  would  have  had  a  defense,  or 
whatever  remedy  he  had,  or  has,  against  Hall  upon  the 
facts  as  Erwin  alleges  them  in  his  answer,  is  not  in  this 
case  a  material  question.  If  he  has  been  defrauded,  it  is 
his  business,  and  not  Erwin's.    Erwin  owes  the  bond  and 
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xnortgage^  and  it  makes  do  difference  to  him  whether  he 
pays  it  to  Ward  or  to  Ward's  assignee.    He  cannot  make 
a   defense  for  Ward.     If  the  assignment  had  been  pro- 
cured by  fraud,  it  would  not  be  void,  but  only  voidable. 
(12  Abb.  275,  277.    7  N.  Y.  226,  227.    9  id.  150.    29  Barb. 
404  to  4ldT.     10  Bo9w.  648.    2  Pars,  on  Contracts,  279.) 
"Ward  would  be  the  only  person  who  could  insist  upon 
treating  it  as  void«    Even  a  surety  cannot  set  up  such  a 
defense  for  a  principal,  nor  even  set  up  a  counter-claim, 
which  the  principal  may  have.     {Lewis  v.  McMillen,  41 
Barb.  420,  431,  432.     Gillespie  v.  Torrance,  25  N.  F.  306.) 
11.  It  seems  idle  to  discuss  the  question  of  fraud  in  this 
case,  as  there  is  no  fraud  in  the  case  at  all.     The  plead- 
ings and  evidence  show  that  Ward  assigned  the  bond  and 
mortgage  to  Hall  with  the  intention  and  for  the  purpose 
of  passing  the  title  to  him  ;  and  if  Hall  had  assigned  to 
anybody  else,  that  person  would  have  got  the  title  from 
Hall,  and  Hall  could  have  sold  for  more  or  less  than 
$2200.    All  that  Ward  could  claim  of  Hall  was  J2075, 
the  amount  he  sold  to  Hall  for.    It  was  of  no  consequence 
to  Ward  whether  he  sold  it  again  or  kept  it  himself     He 
.  was  and  is  liable  to  pay  Ward  $2075,  and  don't  dispute 
it    That  was  his  agreement.    All  that  it  amounts  to  is 
that  Hall  neglects  or  refuses  to  pay  a  debt  that  he  ac- 
knowledges he  owes,  and  has  promised  to  pay.     That  is 
not  fraud.     (26  Barb.  616.    40  id.  516,  519.)     There  is  no 
doubt  about  HalFs  responsibility,  and  Ward  can  recover 
.  it  by  action.    It  would  have  been  the  same  if  Hall  had 
sold  the  bond  and  mortgage  to  some  one  else,  and  got  the 
money.    All  Ward  could  do  would  be  to  sue  him.    Hall 
would  simply  have  owed  Ward  the  $2075  he  agreed  to 
pay  for  the  bond  and  mortgage,  and  he  admits  that  he 
owes  that  now. 

It  would  be  absurd  to  talk  of  fraud,  even  if  Ward  him- 
self was  defending.  Besides,  it  is  not  true  that  Hall 
agreed  to  sell  it  to  somebody  else.    At  first^  as  Ward 
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Bwears,  the  plaintiff  refused  to  buy  the  bond  and  mort- 
gage himself,  but  said  he  would  try  and  get  some  one  to 
buy  it,  and  finally  said  that  Ward  might  execute  an  assign- 
ment and  bring  it  in,  but  that  he  could  not  say  then 
whether  he  could  take  it  or  not ;  and  the  plaintiff  him- 
self swears  that  at  first  he  declined  to  take  it  himself,  but 
afterwards,  after  examining  the  property,  he  concluded  to 
take  it  himself;  and  there  is  no  proof  that  there  ever  was 
any  agreement  or  understanding  that  the  bond  or  mortgage 
or  assignment  were  ever,  on  any  conditions,  to  be  returned 
to  Ward,  or  that  Hall  was  to  reassign  to  Ward,  or  that  Ward 
was  to  have  anything  from  Hall  but  the  purchase  price, 
J2075,  which  Hall  agreed  to  pay,  and  which  Ward  de- 
manded almost  immediately  after  the  assignment  was  ex- 
ecuted. There  is  nothing  resembling  fraud  in  the  case. 
HI.  The  law  and  the  facts  being  as  above  stated,  th^e 
plaintiff  was  absolutely  entitled  to  judgment,  and  the 
court  could  not  legally  have  decided  otherwise.  And  that 
being  so,  the  defendant's  requests  to  the  judge,  on  the 
settlement  of  the  case,  to  find  on  divers  propositions,  are 
all  immaterial,  because  upon  the  case  as  made,  no  facts 
could  legally  be  found  that  would  entitle  the  defendant  to 
judgment.  It  would  be  a  sufficient  objection  to  them  all, 
that  they  are  requests  to  find  abstract  propositions,  state- 
ments of  evidence,  and  unwarranted  legal  conclusions, 
entirely  out  of  place  in  the  case.  The  judge  properly  de- 
cides that  the  matters  involved  in  the  requests,  except  so 
far  as  he  has  already  found,  are  immaterial  as  between 
these  parties.  He  had  already  found  that  Ward  had 
assigned  and  transferred  the  bond  and  mortgage  to  the 
plaintiff;  that  the  plaintiff  was  the  lawful  owner  of  the 
same,  and  that  there  wbs  due  and  unpaid  from  the  mort- 
gagor to  the  plaintiff,  thereon,  $2200,  and  interest  from 
August  28th,  1869,  and  that  the  plaintiff  was  entitled  to 
judgment  therefor,  and  to  those  findings  the  defendant's 
counsel  had  excepted.    On  these  questions  the  court  had 
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not  refused  to  find,  and  having  found  these  facts  to  be  so, 
there  was  nothing  else  in  those  requests  material,  as  be- 
tween the  parties  to  this  suit.  It  is  not  conceded  that  the 
court,  at  the  time  of  settling  the  case,  could  be  required 
to  find  on  such  a  group  of  propositions,  even  if  some  of 
them  were  material  in  the  case,  (24  Sow.  Pr.  183 ;)  or  that 
the  general  exception  to  a  refusal  to  find  them  all  would 
be  good  for  anything.  (50  Barb.  407.  35  How,  416.  18 
N.  Y.  558.)  But  it  is  not  necessary  to  consider  that  ques- 
tion ;  for,  as  between  the  plaintiiF  and  the  defendant  Er- 
win, all  the  questions,  except  those  expressly  decided, 
were  immaterial. 

By  the  Court,  Johnson,  J.  The  action  is  to  foreclose  a 
mortgage  given  by  the  defendant  to  Jabez  R.  "Ward,  The 
plaintiff  claims  to  be  the  owner  of  the  mortgage,  by  virtue 
of  an  assignment  from  Ward,  the  mortgagee. 

The  defense  is,  in  substance,  that  the  plaintiff  is  not  the 
owner  of  the  mortgage,  and  never  acquired  any  title  thereto, 
by  virtue  of  his  pretended  assignment,  and  that  the  de- 
fendant has  paid  the  mortgage  debt  in  full  to  the  mort- 
gagee, who  was  the  real  owner,  and  who  has  duly  satisfied 
and  discharged  the  same.  There  is  no  dispute  about  the 
facts  of  the  case. 

The  testimony  of  Ward,  the  mortgagee,  and  of  the 
plaintiff,  agrees  in  all  substantial  and  material  respects. 
There  is  no  question  in  the  case  as  to  the  admissibility  of 
evidence,  except  in  regard  to  a  single  item  of  evidence 
which  is  entirely  immaterial  The  naked  question  is  pre- 
sented, upon  the  undisputed  facts,  whether  the  plaintiff 
obtained  any  title  to  the  bond  and  mortgage  in  question, 
which  he  can  enforce  against  the  mortgagor,  who  has  paid 
the  same  to  the  mortgagee,  and  taken  a  full  discharge. 
That  the  plaintiff  had  the  apparent  title  cannot  be  dis- 
puted. Not  is  there  any  doubt  that  the  defendant,  paid 
the  mortgage  with  full  notice,  and  knowledge  of  the 
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plaintiff's  claim  to  be  the  assignee  and  owner.     He  kn' 
all  the  facts  as  they  now  appear  in  evidence.     Whoever 
was  the  lawful  owner  of  the  bond  and  mortgage,  was  the 
defendant's  creditor,  and  to  him  the  debt  was  owing,  and 
could  not  be  discharged  by  payment  to  another.     When 
the  defendant,  therefore,  acting  upon  the  notice  he  had, 
elected  to  pay  the  debt  to  the  mortgagee,  he  assumed  the 
risk  of  proving  that  such  mortgagee  was  in  fact  and  in 
law  his  creditor,  who  had  the  legal  right  to  demand  and. 
receive  payment   as  against  the  apparent  assignee  and 
owner.     The  defendant  has  unquestionably  the  right  to 
show,  if  he  can,  that  he  has  paid  the  debt  to  one  who 
owned  it,  and  had  the  clear  right  to  receive  payment. 
We  come,  then,  to  the  question  of  the  plaintiff's  title. 
How  did  he  acquire  it?    Is  he  a  purchaser,  and  if  so, 
when  did  he  become  a  purchaser?    Apparently,  and  upon 
the  face  of  the  paper  merely,  he  is  assignee  and  purchaser 
for  a  valuable  consideration.    But  what  is  the  real  fact  ? 
The  testimony  shows,  clearly  and  beyond  any  dipute  or 
cavil,  that  he  refused  to  purchase  the  bond  and  mortgage 
when  the  mortgagee   offered  to  sell  them  to  him,  and 
agreed  to  take  them  to  sell  as  a  broker  for  the  mortgagee, 
for  a  compensation  agreed  upon,  and  that  the  assignment 
was  given  to  him  to  enable  him  to  negotiate  and  transfer 
a  title  to  a  purchaser,   more   conveniently  and  advan- 
tageously, and  for  no  other  purpose.    By  the  agreement 
he  became  the  agent  or  factor,  or  trustee,  of  the  mortga- 
gee, for  a  specific  purpose,  and  the  assignment  was  given 
to  him  not  for  the  purpose  of  constituting  him  assignee 
and  owner,  but  merely  as  an  evidence  of  his  authority 
and  right  to  sell  and  transfer  a  title.     The  plaintiff  was, 
at  this  time,  a  judgment  creditor  of  the  mortgagee,  the 
balance  due  on  his  judgment  being  about  $700.    Execn- 
tion  had  been  issued  and  property  levied  upon  sufficient 
to  secure  the  debt.     It  was  part  of  the  agreement  that,  out 
of  the  avails  of  the  sale  of  the  bond  and  mortgage,  the 
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plaintiff  should  retain  sufficient  to  satisfy  this  judgment, 

and  release  the  levy,  and  then  pay  over  the  balance  to  tho 

mortgagee,  less  his  compensation.    But  the  plaintiff,  after 

having  obtained  his  assignment  in  this  manner,  deliber-< 

ately  refused  to  sell  and  assign  the  bond  and  mortgage, 

bat  elected  to  keep  the  same  as  his  own  property  and  pay 

the  mortgagee  nothing.     He  refused  even  to  satisfy  the 

judgment  on  which  the  levy  was  made,  and  the  levy  yet 

stands  as  a  satisfaction  of  that  judgment.     He  did  not 

even  elect  to  become  a  purchaser,  if  he  could  have  done 

BO  in  view  of  his  relation  to  the  mortgagee.    He  elected 

to  take  it,  himself,  in  defiance  of  his  agreement,  and  in 

flagrant  violation  of  his  employment  and  trust. 

There  can  be  no  doubt,  upon  the  evidence,  that  the  real 
relation  of  assignor  and  assignee,  and  the  consequent  re- 
lation of  debtor  and  creditor,  in  reference  to  the  bond 
and  mortgage,  was  never  contracted  and  never  existed 
between  the  mortgagee  and  the  plaintiff.     It  was  not  the 
subject  of  the  negotiation  and  bargain  between  them.  That 
was  just  the  relation  that  the  plaintiff  refused  to  bargain 
for  and  to  assume.     The  relation  they  did  bargain  for, 
and  contract,  by  their  agreement,  was  that  of  principal 
and  broker,  or  factor,  and  nothing  else.     The  plaintiff' 
obtained  his  color  of  title  by  falsely  pretending  that  he 
did  not  wish  to  become  assignee  and  owner,  but  was 
willing  to  act  as  broker,  for  a  consideration  agreed  upon, 
and  by  artful  and  deceitful  promises  which,  at  the  time 
they  were  made,  he  confessedly  never  intended  to  per- 
form.    The  plaintiff  does  not  pretend  that  he  ever  intended 
to  raise  and  pay  over  the  money,  and  his  whole  course  of 
conduct  shows  clearly  that  he  did  not.     He  obtained  his 
formal  assignment  simply  by  false  pretenses,   specious 
promises,  and  false  lights,  held  out  to  one  under  the  most 
imminent  stress  of  pecuniary  needs  and  difficulties.     The 
law  does  not  confer  titles,   and  give  rights   of  action, 
through  such  means.     To  allow  such  a  stroke  of  financier- 


864  CASES  IN  THE  SUPREME  COURT. 

Hall  V.  Brwio. 

iog  to  succeed  would  be  repugnant  to  every  idea  of  justice, 
and  shock  the  moral  sense. 

It  is  claimed  in  behalf  of  the  plaintifi*,  that  the  defend* 
ant  has  no  right  to  inquire  into  the  particulars  of  the  bar- 
gain between  the  plaintiff  and  the  mortgagee.  That  in- 
asmuch as  the  assignment  in  question  was  made  with  the 
intent,  and  for  the  express  purpose,  of  having  the  title  to 
the  bond  and  mortgage  transferred  from  the  mortgagee, 
it  is  of  no  consequence  to  the  defendant,  whether  the 
plaintiff  has  acted  in  good  faith  with  the  mortgagee,  or 
Xiot ;  that  the  assignment  is  conclusive  upon  the  defend- 
ant. This  was  the  view  which  seems  to  have  been  taken 
at  special  term,  as  appears  from  the  opinion  of  the  learned 
justice  before  whom  the  action  was  tried.  It  was  there 
held  that  whatever  might  be  the  rights  and  equities  of  the 
mortgagee  against  the  plaintiff*,  they  were  not  available  to 
the  defendant,  who  was  not  privy  to  the  arrangement,  and 
was  in  no  way  interested  therein  when  it  was  made.  But 
this  argument  proceeds  rather  upon  form  and  color  than 
substance.  The  rule  is  quite  different  when  the  assignee 
holds  mala  fides.  Ex  dolo  malo  non  oritur  actio,  is  a  maxim 
of  very  wide,  if  not  universal  application.  It  applies 
even  to  the  holder  of  commercial  paper,  and  more  strongly 
to  assignees  of  choses  in  action.  It  has  been  held  in  the 
case  of  a  negotiable  note,  that  if  the  defendant  can  show 
that  the  plaintiff  obtained,  it  by  his  own  fraudulent  act, 
he  has  a  right  to  defeat  the  action  on  that  ground,  although 
he  may  be  liable  to  pay  the  note  to  the  true  owner. 
Oakley,  J.,  in  delivering  the  opinion  in  Talman  v.  Oibson^ 
(1  Hall,  308,)  says:  "This  proceeds  on  the  general  doc- 
trine that  no  man  can  acquire  a  right  by  his  own  fraud, 
to  sustain  an  action  in  any  court;  and  it  is  a  principle  of 
universal  application."  (City  Bank  of  New  Haven  v.  Per- 
kinsy  29  JV^  T.  554.)  It  is  a  question  of  title,  and  right 
of  action,  which  a  defendant  may  always  controvert  by 
way  of  defense.    Fraud  avoids  all  contracts,  and  transfers 
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of  title,  into  which  it  enters,  at  the  election  of  the  parly 
defrauded.  That  the  mortgagee  here  elected  to  repudiate 
the  plaintiff's  claim  of  title,  and  took  measures  to  defeat 
it,  of  which  the  plaintiff  had  due  notice,  is  undeniable.  ' 
It  is  said,  however,  that  in  any  event  the  plaintiff,  by  the 
agreement,  coupled  with  the  formal  assignment,  acquired 
a  right  and  equity  in  the  bond  and  mortgage,  to  the  extent 
of  his  judgment  of  $700,  which  he  had  the  right  to  pay 
and  satisfy  out  of  the  avails,  when  the  securities  should  be 
negotiated  and  assigned.  But  it  is  a  fundamental  rule  of 
equity,  not  to  recognize  or  protect  any  claim  which  is  pre- 
sented by  unclean  hands.  In  addition  to  this,  moreover, 
the  evidence  shows  that  after  the  plaintiff  had  made  up 
his  mind  to  keep  the  bond  and  mortgage,  and  set  up  title 
to  it  under  his  assignment,  he  refused  to  satisfy  that  judg- 
ment out  of  it,  and  forbade  the  sheriff"  to  release  his  levy. 
He  retains  his  levy  contrary  to  the  agreement,  and  the 
judgment  must  be  deemed  to  be  satisfied  by  the  levy, 
while  it  remains.  It  is  too  late  for  him  now  to  fall  back 
upon  that  right,  which  he  has  once  so  unjustly  disclaimed 
and  cast  aside.  The  whole  case  exhibits,  most  unmis- 
takably, a  deliberate  plan  and  scheme  on  the  part  of  the 
plaintiff,  to  obtain  by  artifice  and  deceit,  a  formal  assign- 
ment of  the  bond  and  mortgage,  and  then  to  set  up  title 
and  seek  to  hold  them,  in  satisfaction  of,  or  as  a  counter- 
claim to,  another  demand,  which  he  had  shortly  before 
purchased  against  the  mortgagee  and  a  third  person,  and 
which  he  knew  the  mortgagee  was  unable  and  unwilling 
to  pay  in  that  way.  But  the  plaintiff  has  not  attempted 
to  apply  the  bond  and  mortgage,  or  the  value  thereof,  in 
satisfaction  of  that  claim  even.  On  the  contrary,  he  has 
resisted  such  application,  when  sought  to  be  enforced  by 
the  third  person  and  party  to  the  last  indebtedness.  He 
has  paid  nothing  on  account  of  the  bond  and  mortgage^  to 
any  one,  and  refuses  to  perform  any  part  of  the  agreement 
on  which  he  obtained  possession  and  a  formal  transfer  of 
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those  instruments.  It  appears  to  me  a  very  plain  case,  of 
a  party  attempting  to  obtain  title  and  a  right  of  action, 
through  sheer  deceit  and  fraud  ;  which  the  law  will  neither 
uphold  nor  tolerate.  The  court,  at  special  term,  erred, 
therefore,  in  holding  that  the  plaintift*,  by  means  of  that 
transaction,  had  required  a  title  to  the  bond  and  mort- 
gage, and  a  right  of  action  against  the  defendant. 

The  judgment  must,  therefore,  be  reversed,  and  judg- 
ment ordered  for  the  defendant,  for  his  costs  of  the  action 
and  the  appeal. 

[Fourth  Dbpastmeht,  Gbkbral  Tbbh,  at  Rochester,  September  4, 1871. 
Miiilin,  P.  J.,  and  Johnson  and  Taloott,  Justices.] 
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6Ub      868   James  B.  Clemens  vs.  James  C.  Clemens,  Jr.,  and  others. 

39  Mis«863  '        * 

Where  one  of  two  trustees  disclaimed  acting  as  trustee,  by  an  answer  in  chan- 
cery, in  Missouri ;  Held  that  his  subsequent  death,  without  ever  assuming 
the  trust  or  claiming  a  right  to  act,  made  ralid  that  disclaimer,  and  vested 
all  the  estate  in  the  surviving  trustee,  and  the  eestuis  qu$  trust  were  bound  by 
the  decree  in  that  suit. 

Where  the  objects  of  a  trust,  in  a  will  executed  in  Missouri,  as  to  charity,  as 
to  accumulation,  as  to  the  limitatation  for  more  than  two  lives,  Ac.,  were 
clearly  void,  under  our  laws,  and  could  not  be  enforced  here ;  and  these 
provisions  were  so  connected  with  the  whole  trust,  and  dependent  upon 
their  connection  with  the  residue,  that  no  part  of  the  trust  could  be  carried 
out  without  working  injustice,  and  giving  to  a  portion  of  the  testator's  family 
a  larger  share  of  the  estate  than  was  intended,  if  the  whole  trust  could  have 
been  sustained;  Bsld  that  the  testator's  objects  would  be  much  better 
accomplished  by  declaring  the  whole  will  void  than  by  sustaining  only  small 
portions  of  the  instrument. 

Where  proceedings  in  partition  were  in  accordance  with  the  act  of  1881,  which 
authorized  publication  against  infant  defendants  who  were  non-residents,  it 
was  not  necessary  to  appoint  a  guardian,  unless  they  appeared. 

The  act  of  1833,  it  seetns,  was  not  applicable  to  cases  of  non-residents;  but  it 
provided  for  cases  where  infant  defendants  were  served  and  did  not  appear. 
In  such  cases,  the  court  could,  on  application,  appoint  guardians  for  them. 

But  even  if  guardians  for  non-resident  infants  who  do  not  appear  are  neces- 
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sary,  the  omission  to  appoint  them  is  but  an  irregalarity,  which  must  be 
taken  advantage  of  promptly.  The  objection  cannot  be  raised  by  a  pur- 
chaser, when  the  infJEints  have  for  some  years  been  of  age,  and  when  a  motiooi 
if  made,  would  be  denied  on  account  of  the  delay. 

MOTION  to  compel  a  purchaser  (Mr.  Martin)  to  com- 
plete his  purchase  of  certain  lots  sold  under  the  judg- 
ment in  this  action. 

The  property  was  ordered  to  be  sold  under  a  judgment 
in  partition.  Objections  were  made  to  some  defects  in  the 
proceedings,  and  on  account  of  tha  supposed  existence  of 
a  will  of  John  MuUanphy,  made  in  1830.  This  will  was 
admitted  to  probate  in  Missouri,  but  had  never  been 
proven  here.  It  was  said  to  be  lost,  and  the  witnesses 
were  dead. 

John  MuUanphy,  who  was  domiciled  at  St.  Louis,  Mis- 
souri, died  there  on  the  29th  of. April,  1833.  He  left  a 
large  estate,  real  and  personal,  some  part  of  the  former 
situate  in  the  city  of  New  York.  He  left  a  widow  and 
seven  children  sumving  him ;  another  child — a  daughter — 
had  died  in  his  lifetime. 

After  his  death,  an  application  was  made  to  the  county 
court  of  St  Louis  for  probate  of  a  will  alleged  to  have 
been  made  by  him,  and  to  have  been  destroyed  or  lost 
The  application  was  denied ;  and  on  appeal  to  the  circuit 
court,  that  decision  was  affirmed.  But  on  appeal  to  the 
Supreme  Court,  it  was  reversed,  and  probate  was  granted, 
of  the  alleged  will.  This  alleged  will  contained  several 
bequests.  The  residue  of  his  estate,  real  and  personal, 
was  bequeathed  and  devised  in  fee  to  trustees,  upon  cer- 
tain trusts.  The  trustees  were  John  O.  Fallon,  Thomas 
Biddle  and  George  Collier.  Biddle  died  before  the  testa- 
tor ;  Collier  expressly  renounced,  and  refused  to  qualify  or 
act  as  trustee.    Fallon  qualified  as  executor. 

Subsequently,  in  a  suit  in  equity,  it  was  decided  by  the 
circuit  court,  in  Missouri,  that  the  bequest  and  devise  of 
the  residuary  estate  were  invalid  and  void.    And  the  heirs 
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at  law  executed  deeds  by  which  each  took  from  the  others 
one  undivided  seventh  part  of  the  estate. 

In  August^  1840,  a  suit  was  commenced  in  the  court  of 
chancery  in  this  State,  stating  the  foregoing  facts  as  to  the 
alleged  will,  and  making  all  the  children  of  John  Mnllan- 
phy,  and  the  children  of  his  daughter  Jane,  (Mrs.  Cham<- 
bers,)  two  of  whom  had  been  born  after  John  Mullanphy's 
death,  parties.  The  object  was  to  have  a  partition,  and 
for  that  purpose,  to  have  the  respective  rights  of  the  parties 
declared.  All  of  the  defendants  (including  Mrs.  Cham- 
bers' children)  were  non-residents.  An  order  for  publi'- 
cation,  ftc,  was  duly  made,  and  none  of  the  defendants 
appeared.  An  order  was  made  declaring  that  the  surviv- 
ing children  of  John  Mullanpby  were  seised  of  the  estate 
in  equal  shares ;  ordering  a  sale  of  a  certain  part  of  the 
land ;  and  dividing  the  residue  among  such  children. 
Afterwards,  in  consequence  of  the  death  of  some  of  the 
parties,  a  bill  of  revivor  was  filed,  and  the  cause  proceeded 
to  a  final  decree.  A  part  was  sold  in  1851,  and  the  remain- 
der was  partitioned.  Mrs.  Clemens,  one  of  the  children, 
having  died,  her  estate  descended  to  the  plaintiff  and  other 
children,  who  commenced  a  suit  for  partition  of  it.  Judg- 
ment  was  rendered,  and  a  sale  ordered ;  and  at  that  sale 
Mr.  Martin  was  the  purchaser. 

M.  S.  Bidtvellj  for  the  plaintiff. 

Martin  ^  Smithy  for  the  purchaser. 

Ingbaham,  J.  There  are  various  objections  taken  to 
the  granting  of  this  motion.  Such  of  them  as  I  think 
material  I  will  notice  specially. 

An  objection  is  taken  to  the  omission  of  one  of  the  per- 
sons claimed  to  be  trustees  under  the  will,  as  a  party.  At 
the  time  of  bringing  the  suit,  he  was  alive,  but  had  dis* 
claimed  acting  as  trustee.    This  was  in  an  answer  in  chan^ 
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eery,  in  Missouri  His  subsequent  death  without  ever 
assuming  the  trust,  or  claiming  a  right  to  act,  would  make 
valid  that  disclaimer,  so  far  as  it  became  impossible  for 
liim  to  act,  and  vested  all  the  estate  in  the  surviving  trus^ 
tee.  He  was  bound  by  the  decree  in  chancery,  and  the 
death  of  Collier  having  made  him  (the  survivor)  sole 
trustee,  the  estate  vested  in  him,  and  the  cestuis  que  tru%t 
.  would  be  bound  by  that  decree. 

I  have  examined  this  will  with  some  care,  and  the 
opinion  submitted  of  Judge  Bonney,  and  have  come  to  a 
conclusion,  but  with  much  hesitation,  contrary  to  that  ex- 
pressed by  him.  If  early  all  of  the  principal  provisions  in 
the  will  are  conceded  to  be  void.  These  lots  are  included 
in  the  devise  to  trustees.  The  objects  of  that  trust,  as  to 
charity,  as  to  accumulation,  as  to  the  limitation  of  more 
than  two  lives,  and  some  of  the  other  provisions,  are 
clearly  void,  under  our  laws,  and  could  not  be  enforced  here: 
It  seems  to  me  that  these  provisions  are  so  connected  with 
the  whole  trust,  and  dependent  upon  their  connection  with 
the  residue,  that  no  part  of  the  trust  could  be  carried  out 
without  working  injustice  and  giving  to  a  portion  of  the 
family  a  larger  share  of  the  estate  than  was  intended,  if 
the  whole  trust  could  have  been  sustained. 

To  hold  the  devises  to  some  of  the  children  good,  while 
the  rest  of  the  will  is  declared  void,  would  be  to  increase 
largely  the  portions  to  some  of  the  children,  and  decrease 
the  portions  to  others.  This  does  not  seem  to  be  consist- 
ent with  the  general  intent  of  the  testator;  and  his  objects 
would  be  much  better  carried  out  by  declaring  the  whole 
void  than  by  sustaining  only  small  portions  of  the  instru- 
ment 

These  views  render  it  hardly  necessary  to  examine  the 
questions  as  to  the  existence  of  the  will  in  Missouri.  I  can- 
not see,  however,  in  what  way  that  will  can  be  proved  in 
this  State.  After  a  lapse  of  thirty  years,  it  can  hardly  be 
supposed  such  an  attempt  would  be  made.  The  hand- 
Vol.  LX,  24 


570  CASES  IN  THE  SUPREME  COURT. 

Glemens  v,  Clemens. 

writing  cannot  be  proved  without  the  production  of  the 
original ;  and  it  seems  to  be  at  least  improbable  that  a  will, 
under  such  circumstances,  could  in  any  way  be  admitted 
to  probate. 

The  proceedings  in  the  partition  suit  would  bar  these 
parties,  also,  from  any  farther  claim  under  the  will ;  unless 
there  are  such  irregularities  in  the  proceedings  as.  would 
make  the  judgment  or  decree  therein  rendered  void.  The 
only  objection  requiring  examination  is  as  to  the  non- 
appearance of  the  infant  defendants  by  guardian.  The 
proceedings  were  in  accordance  with  the  act  of  1831, 
which  allowed  of  proceedings  by  publication  against  in- 
fant defendants  who  were  non-resident.  In  such  cases  it 
was  not  necessary  to  appoint  a  guardian,  unless  they 
appeared. 

The  act  of  1833  I  do  not  think  applicable  to  cases  of 
non-residents ;  but  it  provided  for  cases  where  infant  de- 
fendants were  served  and  did  not  appear.  In  such  cases, 
the  court  could,  on  application,  appoint  guardians  for  them. 
Even  if  otherwise,  it  is  but  an  irregularity,  which  should 
have  been  moved  for  much  earlier  than  this  day.  The 
children  have  for  some  years  been  of  age.  A  motion 
made  now  would  be  denied,  on  account  of  the  delay. 

Upon  the  consideration  I  have  been  able  to  give  to  this 
case,  I  am  of  the  opinion  there  is  no  valid  objection  to  the 
title. 

Motion  granted. 

[Nbw  Tobk  Spbcial  Tbbm,  April  80, 1867.    Itigraham,  Justice.] 
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John  OBsisB,  late  Sheriff,  &;c.,  vs.  Thb  Glekvillb  Woolbn 

Company  and  others. 

Tbe  88d  secUon  of  the  Code,  which  provideB  that  in  case  of  the  death  of  a  sole 
plaintiffi  tbe  action  may  be  continued  in  tbe  name  of  his  representatives  or 
successor  in  interest,  does  not  apply  to  a  case  where  a  sheriff  sues  as  snch, 
and  dies  during  the  term  at  which  the  action  is  tried,  and  his  deputy  is 
also  dead. 

Such  a  case  is  provided  for,  however,  by  the  Revised  Statutes,  which  direct 
that  ''where  an  action  is  authorijsed  or  directed  by  law  to  be  brought  in  the 

,  name  of  a  public  officer,  his  death  or  removal  shall  not  abate  the  suit,  but 
the  same  may  be  continued  by  his  successor ;  who  shall  be  substituted  by 
the  court,  and  a  suggestion  of  such  substitution  shall  be  entered  on  the 
record."    (S  B.  8,  &I0,  6th  td.) 


1 


OTIOK  to  continae  action,  after  the  death  of  the 
plaintiff. 


Brawnj  HaU  ^  Vanderpoel,  for  the  motion. 

Ingbaham,  J.  The  plaintiff  in  this  case  died  during  the 
term  at  which  the  action  was  tried,  and  judgment  was  en- 
tered as  of  the  first  day  of  the  term.  A  motion  is  now 
made  to  continue  the  action. 

By  the  33d  section  of  the  Code  it  is  provided  that,  in 
case  of  the  death  of  a  sole  plaintiff,  the  action  may  be  con- 
tinued in  the  name  of  his  representatives  or  successor  in 
interest  The  sherifi^  as  such,  has  no  representative,  ex- 
cept it  be  his  deputy.  In  the  present  case^  the  deputy, 
also,  is  dead. 

It  may  also  be  doubted  whether  the  claimant,  for  whose 
benefit  the  action  is  brought,  can  be  called  the  successor 
in  interest  He  does  not  succeed  to  any  interest  of  the 
sheriff,  after  his  death.  His  rights  remain  the  same  after 
the  death  of  the  sheriff,  as  they  were  before,  and  are  not 
in  any  way  to  be  considerlBd  as  belonging  to  him  as  suc- 
cessor in  interest 

I  am  of  the  opinion  that  tnis  section  does  not  provide 
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the  remedy  for  the  difELculty.  There  is,  however,  a  pro- 
yisioQ  in  the  Revised  Statutes  which  meets  this  case. 
(3  B.  8.  670,  5th  ed.)  ^^  Where  an  action  is  authorized  or 
directed  by  law  to  be  brought  in  the  name  of  a  public 
officer,  his  death  or  removal  shall  not  abate  the  suit,  but 
the  same  may  be  continued  by  his  successor,  who  shall  be 
substituted  by  the  court,  and  a  suggestion  of  such  substi- 
tution shall  be  entered  on  the  record/' 

This  applies  to  such  a  case  as  the  present,  and  the  plain- 
tiff's attorney  may  take  an  order  to  continue  the  action  in 
the  name  of  the  successsor  in  office  of  the  plaintifil   . 

[Nbw  Tobk  Special  Term,  September  80,  1871.    Ingraham,  Justioe.] 


SiLSBBB  and  others  vs.  Smith  and  others. 

In  order  to  obtain  an  account  of  the  personal  estate  which  came  to  the  hands 
of  an  administratrix — she  being  dead — ^her  personal  representatives  are  in- 
dispensable parties. 

Persons  in  possession  of  land  sold  under  an  order  of  the  surrogate,  to  pay  the 
testator's  debts,  are  interested  in  having  the  representatives  of  ihe  deceased 
administratrix  made  parties,  to  the  end  that  it  may  be  established,  if  possi- 
ble, that  debts  of  the  testator  were  unpaid,  at  the  time  the  order  of  the  sur- 
rogate to  sell  was  made. 

In  a  bill  to  redeem,  an  offer  to  pay  whatever  may  be  found  due  upon  the 
mortgage,  or  a  tender  of  the  amount  which  the  plaintiff  concedes  to  be  due, 
are  indispensable.  Without  one  or  the  other  of  these,  the  complaint  does 
not  set  forth  a  cause  of  action. 

APPEAL  from  a  judgment  rendered  at  a  special  term, 
allowing  a  demurrer  to  the  complaint. 

By  the  Oourty  Mullik,  P.  J.  There  is  but  a  single  count 
in  this  complaint,  and  upon  the  facts  alleged  in  it,  the 
plaintiffs  demand,  as  relief,  that  the  sales  of  real  estate 
owned  by  the  testator,  Ziba  W.  Cogswell,  at  the  time  of 
his  death,  and  devised  by  him  to  his  widow  for  life,  made 
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by  the  surrogAte^  on  the  petition  of  his  widow,  who  wad 
appointed  administratrix  with  ti^e  will  annexed,  in  order 
to  pay  the  testator's  debtB,  should  be  set  aside  as  irregular 
and  void ;  that  the  sales  of  portions  of  said  real  estate,  on 
foreclosure  of  mortgages  given  thereon  by  the  testator, 
should  also  be  set  aside  for  irregularity ;  and  that  certain 
other -mortgages  be  set  aside;  that  deeds  of  portions  of 
the  lands  sold,  as  aforesaid,  be  set  aside  as  fraudulent; 
that  an  accounting  by  the  administratrix  with  the  will  an- 
nexed be  ordered  ;  that  an  account  of  the  rents  and  profits 
received  by  the  widow  of  the  testator  during  her  life,  be 
also  directed,  as  well  as  of  the  assets  which  came  into  her 
hands  as  administratrix.  And  that  an  account  of  the 
rents  and  profits  since  the  death  of  Mr.  Cogswell^  be  also 
taken,  to  the  end,  as  I  infer,  that  the  real  estate  which 
descended  to  the  heirs  on  the  death  of  the  widow,  may  be 
relieved  fi*om  the  lien  of  the  debts  owing  by  the  testator 
in  his  lifetime.  The  plaintiffs  do  not,  in  terms,  ask  to  re- 
deem the  lands  from  the  liens  remaining  unpaid  thereon ; 
but  such  was  doubtless  the  intention  of  the  plaintiffs' 
counsel.  But  there  is  no  offer  to  pay  such  liens,  should 
anything  remain  unpaid  after  applying  the  amount  aris- 
ing from  the  sale  of  the  personal  estate,  and  from  the 
income  of  the  real. 

1st  In  order  to  obtain  an  account  of  the  personal  estate 
which  came  into  the  hands  of  the  administratrix,  she 
being  dSad,  her  personal  representatives  are  indispensable 
parties.  Those  defendants  who  are  in  possession  of  the 
land  sold  by  the  surrogate,  to  pay  the  testator's  debts,  are 
interested  in  having  Mr.  Cogswell's  representatives  made 
parties,  to  the  end  that  it  may  be  established,  if  it  can  be, 
that  debts  of  the  testator  were  unpaid  at  the  time  the 
order  of  the  surrogate  to  sell  was  made. 

2d.  An  offer  to  pay  whatever  may  be  found  due  upon 
the  mortgage,  was  an  indispensable  averment  in  a  bill  to 
redeem,  or  a  tender  of  an  amount  which  the  plaintiffs 
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concede  to  be  doe.  Without  one  or  other  of  these 
meats,  the  complaint  doee  not  set  forth  a  caoae  of  actioo. 
(Beekman  v.  Frost,  18  Joh^  544.  FraM  ▼.  Beetmrnm,  1 
John.  Ck.  288.)  There  is  a  misjoinder  of  causes  of  actkm 
in  the  complaint,  and  this  nuqoinder  has  led  to  bringing 
in  parties  proper  as  to  one  canse  of  action,  bat  wholly 
nnnecessary  as  to  several  others.  This  mingling  of  caoaes 
of  action  is  claimed  to  be  analogons,  in  principle,  to  the 
practice  which  permits,  in  creditors'  bills,  the  making  of 
sundry  debtors,  or  frandolent  assignees,  or  grantees  of  the 
judgment  debtor,  parties  defendant  Bat  there  is  no 
analogy  in  the  cases.  A  creditor's  bill  has  bat  one  object 
— ^the  satisfaction  of  the  debt ;  and  all  who  are  liable  to 
contribute  to  that  object  are  proper  parties. 

But  in  this  case,  the  objects  of  the  action  are  numeronsy 
and  in  some  respects  inconsistent  Such  pleading  cannot 
be  sustained. 

The  order  appealed  from  is  affirmed,  with  leave  to  the 
plaintiffs  to  amend,  oa  payment  of  costs  of  the  demurrer 
and  of  this  appeal,  within  twenty  days  after  service  of  a 
copy  of  the  order. 

[FouBTH  DBPABncBVT,  Obbbbal  Tbbm,  at  Bodiester,  Marah  6,  1S71» 
M,  P.  J.,  and  Jf^mton  and  TtHeoU^  Juatioea.] 
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In  thb  mattbb  of  thb  api>ligation  of  Hbkby  J.  Andbb- 
SON,  to  vacate  assessment  for  flagging  on  First  avenue, 
in  the  city  of  New  York. 

Where  an  ordinance  of  the  common  council  of  the  city  of  New  York  directed 
an  aTenne  to  be  curbed  and  guttered,  and  the  sidewalks  to  be  flagged,  with- 
out directing  that  new  flagging  should  be  used ;  Held  that  it  was  no  objec- 
tion to  the  assessment  that  a  part  of  the  old  flagging  was  relaid,  and  the  old 
curb  reset,  the  expense  of  the  labor,  only,  being  charged. 

Nor  is  it  an  objection  to  the  assessment  that  the  lots  are  charged  for  the  work 
done  opposite  each  lot,  while  the  expenses  are  charged  on  all  the  property, 
per  foot,  equally. 

Although  the  street  directly  in  front  of  a  lot  may  not  require  much  expense 
to  bring  it  to  the  grade,  still  the  lot  may  be  very  much  benefited  by  the 
grading  beyond  it ;  and  the  assessors  are  to  judge  of  the  extent  of  such 
benefit.    Ptr  Ihgbaham,  J. 

The  objection  that  more  than  one  lot,  owned  by  the  same  person,  is  included 
in  one  assessment,  is  not  a  valid  ground  for  vacating  the  same  \  provision 
being  made  for  apportioning  the  amount  upon  each  lot,  if  necessary ;  al- 
though it  would  be  better  to  assess  each  lot  by  itself. 
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Ingbaham,  J.  It  is  objected^  to  this  assessment,  that  part 
of  the  old  flagging  was  relaid  and  old  curb  reset,  and 
the  expense  included.  The  ordinance  directed  the  avenue 
to  be  curbed  and  guttered,  and  sidewalk  flagged.  It  did 
not  direct  that  new  flagging  should  be  used ;  and  if  the 
contractor  under  the  direction  of  the  street  commis- 
sioner, finds  good  flagging  on  part  of  the  line  and  resets 
it,  onl^  charging  the  expense  of  the  labor,  the  peti- 
tioner has  no  cause  to  complain.  The  ordinance  is  not 
violated;  it  does  not  appear  that  he  has  been  injured; 
and  there  is  clearly  no  fraud  shown ;  but  on  the  contrary,  a 
piece  of  honesty  in  fulfilling  the  contract,  which  is  to  be 
commended,  rather  than  to  be  condemned.  It  is  neither 
fraud  nor  legal  irregularity  in  laying  the  assessment  that 
warrants  setting  it  aside. 
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The  second  objection  is,  that  the  lots  are  charged  for 
the  work  done  opposite  each  lot,  while  the  expenses  are 
charged  on  all  the  property,  per  foot,  equally. 

For  a  long  time  past  it  has  been  the  custom  to  assess 
all  expenses  for  work,  and  for  making  the  assessment^ 
alike,  equally  on  all  the  owners,  per  foot.  I  believe  this 
mode  of  assessment  was  first  adopted  in  grading  Tenth 
avenue,  more  than  thirty  years  since,  and  has,  in  most 
instances,  been  followed  since  that  time.  The  reason  of 
the  charge,  in  the  avenue,  was,  that  a  large  mass  of  rock 
had  to  be  removed,  and  preparing  the  avenue  for  travel 
was  an  equal  benefit  to  all  the  owners  alike.  If  that  rule 
had  been  adopted  in  this  case,  it  would  have  been  within 
the  discretion  of  the  assessors,  who  are  to  make  the  assess- 
ment  according  to  the  amount  of  benefit  each  lot  receives, 
from  the  improvement  It  must  be  remembered  that 
although  the  street  directly  in  front  of  the  lot  may  not 
require  much  expense  to  bring  it  to  the  grade,  still  the  lot 
may  be  very  much  benefited  by  the  grading  beyond  it; 
and  the  assessors  are  to  judge  of  the  extent  of  such  benefit. 
There  is  no  wrong  done,  or  irregularity  committed,  in 
making  that  assessment. 

"Sot  is  the  objection  that  more  than  one  lot  is  included 
in  one  assessment,  any  ground  for  vacating  the  same.  The 
numbers  are  given,  both  for  ward  and  street,  and  the 
amount  for  all,  included  in  one  sum.  Provision  is  made 
for  apportioning  this  amount  on  each  lot  if  necessary ;  and 
although  it  would  be  better  to  assess  each  lot  by  itself, 
yet  where  the  same  person  owns  the  whole,  no  injury  can 
be  sustained  by  putting  them  together.  There  is  no  alle- 
gation that  the  petitioner  is  not  the  owner  of  all. 

No  good  reason  is  shown  for  interfering  with  this  assess- 
ment 

Application  denied. 

[Nbw  Tobx  Spxcial  Tbbm,  May  1, 1871.    Jngrahamt  Jostice.J 
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In  thb  mattbb  op  William  Dunning,  on  petition  to  vacate 
assessment  for  grading  &c.  129th  street,  in  the  city  of 
New  York. 

When  objections  are  made  by  a  person  assessed,  to  an  assessment  for  a  local 
improvement  in  the  city  of  New  York,  and  are  disallowed  by  the  assessors, 
it  is  the  duty  of  the  assessors  to  present  snch  objections,  with  the  assess^ 
ment,  to  the  board  of  revision,  for  the  purpose  of  enabling  that  board  to 
correct  the  errors,  if  any,  of  the  assessors. 

And  an  omission  by  the  assessors  to  snbmit  such  objections  to  the  board  of 
revision  is  an  "  irregnlarity  "  in  "  the  proceedings  relative  to  an  assessment,'* 
within  the  meaning  of  the  statute  of  1858,  in  relation  to  "  frauds  in  assess- 
ments for  local  improvements  in  the  city  of  New  York,*'  {Laws  of  1858, 
ck,  888,  (  1,)  which  authorizes  an  application  to  a  judge  of  this  court,  to 
vacate  the  assessment. 

MOTION  to  vacate  an  assessment  for  grading  &c.  One 
hundred  and  twenty-ninth  street,  in  the  city  of  New 
York. 

Ingraham,  J.  It  is  conceded  that  the  objections  of  the 
petitioner  to  the  assessment  were  regularly  made,  to  the 
assessors,  and  that  the  same  were  not  allowed  by  them. 
It  is  also  admitted  that  these  objections  were  not  sent  to 
the  board  of  revision,  and  that  the  assessment  was  con- 
firmed by  that  board  without  any  notice  on  their  part  that 
such  objections  had  been  made. 

The  statute  {Laws  of  1841,  vh.  171,)  provides  that  if,  on  : 
receiving  objections,  the  assessors  shall  not  deem  it  proper 
to  alter  their  assessment,  it  shall  be  their  duty  to  present 
such  objections,  with  the  assessment,  to  the  persons  au- 
thorized to  confirm  the  same.  It  is  apparent,  from  these 
provisions,  that  it  was  intended  that  objections  made  to 
the  assessors  should  be  submitted  to  the  board  of  revision 
for  the  purpose  of  enabling  them  to  correct  the  errors  (if 
any  were  made)  of  the  assessors.  No  other  mode  is  pro- 
vided by  which  the  parties  assessed  can  obtain  relief;  and 
if  the  assessors  can  refuse  to  submit  such  objections  to  the 
board^  and  excuse  such  refusal  by  saying  the  statute  is 
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merely  directory,  the  persons  assessed  are  to  be  left  with- 
out remedy.  This  deprives  them  of  a  substantial  right  to 
have  their  objections  heard  and  passed  upon  by  the  board 
of  revision,  and  was  not  only  clearly  irregular,  but. was 
the  means  of  depriving  them  of  any  relief  from  unjust 
assessment  at  fhe  mere  will  of  the  assessors. 

There  can  b^  no  doubt  that  it  was,  under  any  view  of 
it,  an  irregularity  in  levying  the  assessment.  The  sab- 
mission  to  the  board  of  revision  was  for  the  express  par- 
pose  of  confirming  the  assessment,  and  making  it  a  Hen 
on  the  property,  and  an  omission  so  to  submit  it  comes 
within  the  terms  used  in  the  act  of  1858,  as  '*  the  proceed- 
ings relative  to  an  assessment,"  (Laws  of  1858,  e?i.  338, 
§  1 ;)  and  being  an  act  in  violation  of  law,  is  at  least  a 
legal  irregularity,  as  provided  for  in  that  statute. 

I  think  the  assessment  should  be  vacated. 

Motion  granted. 

[Nbw  Yobk  Spboial  TbbMi  May  1,  1871.    Itt^rahmnj  Justioe.] 
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HiNES  v8.  The  City  op  Lockport. 

The  common  coimcil  of  the  dty  of  Lockport  hajs  the  power,  and  it  is  its  duty,  to 
make  and  repair  crosswalks  in  that  city.  Sach  power  and  duty  are  not 
left  to  be  inferred,  bnt  are  expressly  given  and  imposed  by  the  city  charter. 

If  the  common  council,  although  cognizant  of  defects  in  a  crosswalk,  render- 
ing it  unsafe,  gives  no  directions  to  any  person  or  officer  to  repair  the  walk, 
it  is  guilty  of  neglecting  a  duty  clearly  imposed. 

Besides  the  duty  of  repairing  crosswalks,  in  terms  imposed  upon  the  common 
councU,  by  the  city  charter,  it  has  also  the  powers  of  commissioners  of  high- 
ways of  towns  conferred  upon  it,  by  the  charter ;  and  under  that  power,  it 
is  the  imperative  duty  of  the  common  council  to  cause  crosswalks,  &c.,  to 
be  repaired ;  and  if  it  is  not  done,  the  city  is  liable  for  whatever  damages 
individuals  may  sustain  by  reason  of  such  omission. 

Although  the  language  of  the  charter  is  permissive,  "  The  common  council  imiy 
regulate,  repair,"  d&c.,  it  may  not  omit,  in  its  discretion,  to  perform  the  dntyt 
without  being  liable  for  damages  resulting  from  such  omission. 
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When  a  pablic  body  is  clothed  with  power  to  do  an  act,  which  the  public 
interest  requires  to  be  done,  and  the  means  of  performance  are  placed  at  its 
disposal,  the  execution  of  the  power  may  be  insisted  on  as  a  duty,  notwith- 
standing the  statute  conferring  it  is  only  permissiTe. 

When  the  common  council  of  a  city,  or  the'  trustees  of  a  village,  are  made 
commissioners  of  highways,  the  duty  to  repair  the  streets  becomes  imper- 
ative ;  unless  they  not  only  have  not  funds  applicable  to  that  use,  but  have 
not  by  the  charter  power  to  raise  them. 

Where  it  appeared  that  the  charter  of  a  city  provided  that  $2500  of  the  moneys 
raised  by  the  common  council,  might  be  used  to  defray  the  expenses  of 
repairing  and  keeping  in  order  the  highways,  &c.,  of  the  city,  and  that  in 
addition  to  this  sum,  the  proceeds  of  a  poll-tax  upon  each  male  inhabitant 
above  the  age  of  twenty-one  years,  not  assessed  for  real  or  personal  property, 
should  be  applied  to  the  repair  of  the  highways ;  t^  toot  held  that  it  must  be 
assumed  that  funds  sufficient  to  make  all  ordinary  repiurs  of  streets  and 
crosswalks  were  furnished.  And  that,  under  these  circumstances,  it  was 
incumbent  on  the  city,  when  sued  for  neglect  to  repair,*  to  show  that  there 
were  not  Amds  applicable  to  the  repairs  in  question ;  and  that  unless  a  want 
of  Amds  was  proved,  it  was  liable  for  the  consequences  of  its  neglect. 

APPEAL  by  the  plaintiff  from  a  judgment  entered  upon 
the  report  of  a  referee^  dismissing  the  complaint,  with 
costs. 

The  action  was  brought  to  recover  damages  for  a  per- 
sonal injury  claimed  to  have  been  sustained  by  the  plain- 
tiff in  consequence  of  the  negligence  of  the  defendant,  in 
not  causing  a  crosswalk  in  the  city  of  Lockport  to  be 
repaired.  The  facts  are  fully  stated  in  the  opinion  of  the 
court 

S.  W.  Locktvoodf  for  the  plaintiff. 

James  F.  TitUj  for  the  defendant 

By  the  Courtj  Mullin,  P.  J.  It  is  found  by  the  referee 
that  the  defendant,  by  its  officers,  in  August,  1867,  caused 
to  foe  constructed,  across  Spring  street,  in  the  city  of  Lock- 
port,  a  crosswalk  consisting  of  two  planks,  the  interior 
edges  of  which  were  so  crooked  as  to  leave  an  opening 
between  them,  across  the  gutter,  four  inches  wide,  and 
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Beveral  feet  in  length.  This  opening  was  filled  when  the 
walk  was  made,  with  a  piece  of  plank  which  was  kept 
in  its  place  by  spikes,  so  that  when  the  walk  was  com- 
pleted it  was  safe,  and  in  good  repair.  In  about  a  year 
after  the  completion  of  the  walk,  the  planks  of  which  it 
was  constructed  became  loosened,  and  the  piece  of  plank 
which  had  been  put  between  them  to  fill  the  opening  was 
in  some  way  removed,  and  a  hole  left  between  the  planks, 
of  from  four  to  six  inches  in  width.  This  opening  rendered 
the  walk  dangerous  to  persons  passing  over  it,  and  especi- 
ally so  in  the  night.  On  the  30th  of  June,  1870,  in  the 
night  time,,  and  during  a  severe  thunder  storm,  and  while 
it  was  very  dark,  except  when  lighted  by  the  flashes  of 
lightning,  the  plaintiflT  attempted  to  pass  along  this  walk, 
fell  through,  and  sustained  injury  to  the  extent  of  $300. 
The  walk  had  been  in  a  dangerous  condition  for  about  a 
year,  and  that  fact  was  known  to  the  common  council. 

The  referee  held  as  a  conclusion  of  law,  that  as  it  was  in 
the  discretion  of  the  common  council  to  direct  the  repairs 
of  crosswalks  in  said  city,  it  was  not  liable  because  of  the 
neglect  or  refusal  to  exercise  such  discretion;  and  he 
therefore  ordered  judgment  dismissing  the  plaintiff  *s  com- 
plaint. 

«  If  this  conclusion  of  the  referee  is  a  correct  exposition 
of  the  law  relating  to  the  powers  and  duties  of  the  com- 
mon council  of  Lockport,  the  inhabitants  of  that  city  are 
of  all  men  the  most  miserable. 

The  proposition  comes  to  this:  The  common  council 
may  make,  or  cause  to  be  made,  streets,  sidewalks,  cross- 
walks, culverts,  sewers  and  drains,  and  it  is,  thereafter, 
relieved  from  all  liability  in  respect  thereto,  notwithstand- 
ing the  streets  and  walks  may  be  washed  away  by  floods, 
the  sewers,  &c.,  fall  in  by  reason  of  defective  construction, 
or  become  filled  for  want  of  proper  care,  and  the  inhabitants 
whose  business  calls  them  into  the  streets  cut  night,  and 
who,  without  fault,  fall  into  the  opening  in  the  streets  or 
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sewers,  and  are  thereby  injured,  must  bear  the  loss,  because 
the  common  council  have  not  seen  fit  to  exercise  the  dis- 
cretion vested  in  them  by  the  charter,  and  cause  the  defects 
in  the  streets  to  be  repaired. 

It  rests  entirely  in  the  discretion  of  the  common  council, 
when  a  new  street  is  to  be  put  in  condition  for  public  use, 
when  a  new  side  or  crosswalk  is  to  be  laid,  or  street  paved, 
sewered  or  drained,  and  the  manner  in  which  such  work 
is  to  be  done.  It  is  also  a  matter  resting  in  discretion^ 
whether  any,  and  if  any,  what  part  of  the  work  or  expense 
of  making  a  local  improvement,  shall  be  done  or  borne  by 
the  city,  and  how  much  by  the  persons  benefited.  {Law9 
of  1869,  ch.  835,  §  10.)  This  is,  I  apprehend,  the  extent 
of  their  discretion. 

The  first,  and  one  of  the  most  important  questions 
arising  on  this  appeal  is,  whether  the  common  council 
has  the  power  to  make  or  repair  cross  and  sidewalks  in: 
said  city.  That  it  has  the  power  to  make  and  repair 
streets,  is  not  questioned.  A  crosswalk  lies  in  the  street^ 
and  is  a  part  of  it;  when  it  is  out  of  repair,  the  person  or 
corporation  bound  to  repair  the  street  is  bound  to  re- 
pair the  crosswalk,  or,  which  is  the  same  thing,  the  part 
of  the  street  on  which  it  lies  must  be  made  so  that  teamsf 
and  persons  may  pass  over  it  safely.  Where  there  is  a 
sidewalk  on  either  side  of  the  street,  the  crosswalk  lies 
between  them,  and  within  the  space  set  apart  for  teams, 
and  is  intended  to  furnish  the  foot  passengers  a  conve- 
nient passage  over  the  gutters  on  each  side  of  the  street 
TnOraves  v.  OttSj  (2  HtUy  466,)  it  was  held  that  the  com- 
missioners of  highways  had  control  of  the  whole  space 
set  apart  as  a  street ;  and  it  must  follow  that  it  is  their* 
duty  to  keep  such  space  in  repair.  This  does  not  mean: 
that  they  are  required  to  construct  side  or  crosswalks;' 
but  if  the  latter  are  constructed,  it  is  the  duty  of  the  com- 
missioners to  keep  in  repair  that  part  of  the  street  in  which 
they  lie. 
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•  But  the  power  and  the  duty  of  the  corporation  of  Lock- 
porty  to  make  and  repair  crosswalks,  are  not  left  to  be 
inferred.  They  are  expressly  given  and  imposed  by  the 
charter.  By  subdivision  17  of  section  8  of  title  3,  the  com- 
mon council  has  power  to  direct  the  making,  curbing,  re- 
pairing, macadamizing,  paving,  graveling  and  flagging  of 
any  of  the  streets,  alleys,  sidewalks  and  crosswalks  in  said 
city.  The  statute  does  not  say,  in  terms,  to  whom  the  dis- 
cretion shall  be  given ;  whether  to  the  street  superintend- 
eflt  or  to  the  persons  locally  benefited  by  the  work.  "  The 
discretion  is  to  be  given  to  the  superintendent  in  three 
cases :  Ist.  When  it  is  the  duty  of  the  common  council  to 
do  the  work  (1  Charter,  §  12,  tit.  4.)  2d.  When  the 
work  to  be  done  is  a  local  improvement,  and  the  expense 
to  be  assessed  upon  and  paid  by  the  persons  benefited. 
3d.  When  the  work  is  such  as  may  be  done  by  individuals, 
and  they  omit  to  do  it  within  the  time  allowed  for  that 
purpose.  {Charter y  §  3,  tit.  6.)  Individuals  are  permitted 
to  do  such  part  of  the  work  in  making  such  local  improve- 
ments as  may  be  assessed  to  them  by  the  assessors,  when 
the  work  is  of  such  description  as  may  be  done  by  those 
interested  severally.  {Id.  §  3,  tit  6.)  In  this  case  the 
common  council,  although  cognizant  of  the  de£acts  in  the 
walk,  gave  no  direction  to  any  person  or  officer  to  repair 
the  walk,  and  thus  a  duty  clearly  imposed  has  been  as 
clearly  neglected.  Whether  the  city  is  liable  to  the  plain- 
tiff by  reason  of  such  omission  is^  a  question  to  be  here- 
after considered. 

The  proposition  is  repugnant  to  every  man's  sense  of 
right  and  justice,  that  the  common  council  of  Lockport,  or 
of  any  other  city,  can  construct  a  crosswalk  in  a  public 
street,  knowingly  suffer  it  to  be  out  of  repair  until  a  trav- 
eler breaks  a  limb,  or  suffers  some  other  great  bodily  injury 
by  reason  of  defects  in  it,  and  nevertheless  be  exempt 
from  all  liability  for  such  gross,  culpable  negligence.  If 
the  statute  imposes  the  duty  to  build,  and  yet  deprives 
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tbem  of  the  power,  or  what  is  the  same  thing,  deprives 
them  of  the  means  to  repair,  the  legislature  and  not  the 
corporation  is  liable.  But  when  there  is  no  such  want  of 
means  or  power,  if  the  crosswalk  is  built  it  must  be  kept 
in  repair.  K  there  is  no  power  to  repair  a  walk  it  ought 
not  to  be  built^  and  those  building  under  such  circum- 
stances are  deserving  of  the  severest  condemnation. 

But  if  I  am  wrong  in  supposing  the  duty  of  repairing 
crosswalks  is,  in  terms,  imposed  upon  the  common  coun- 
cil, by  the  charter,  and  it  has  no  discretion  whether  it 
will  repair  a  walk  that  has  become  dangerous  to  travelers, 
it  has,  in  addition  to  the  powers  mentioned  above^  that 
of  commissioners  of  highways  of  towns,  (§  1,  titU  5  of  char- 
ter;)  and  under  their  power  it  is  the  imperative  duty  of 
the  common  council  to  cause  crosswalks  &c.  to  be  re- 
paired,  and  if  it  is  not  done,  the  city  is  liable  for  what- 
ever damages  individuals  may  sustain  by  reason  of  such 
omission.  The  section  referred  to,  is  in  the  following  words : 
^^  The  common  council  shall  be  commissioners  of  highways 
of  said  city,  and  they  may  regulate,  repair  and  amend, 
alter  and  clean  the  streets,  alleys,  highways  and  bridges, 
cross  and  sidewalks,  drains,  sewers,  wharves,  docks,  piers 
canals  and  slips  in  said  city."  But  nothing  herein  con- 
tained shall  prevent  the  improving  of  highways  by  local 
assessment. 

More  extensive  powers  over  the  streets,  cross  and  side- 
walks, could  not  be  well  conferred,  and  the  only  limitation 
is,  that  notwithstanding  the  power  is  thus  given  to  the  cor- 
poration, the  expense  of  improving  the  streets  may  be 
imposed  upon  the  persons  benefited.  The  duty  of  mak- 
ing the  improvement  rests  with  the  corporation,  but  the 
expense,  instead  of  being  a  charge  upon  the  city  treasury, 
may  be  imposed  upon  those  deriving  benefit  from  the  im- 
provement. 

The  langpage  of  the  charter  is  permissive,  ^^  the  com- 
mon council  may  regulate,"  &c.,  and  therefore  it  is  insisted 
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that  it  may  omit,  in  its  discretioDy  to  perform  the  duty, 
and  not  be  liable  for  damages  resulting  from  such  omission. 
Such,  however,  is  not  the  law.  The  rule  is  laid  down  in 
EuUan  v.  Mat/or  dc.  of  New  Tarky  (5  Seld.  163.)  It  is 
there  said  that  when  a  public  body  is  clothed  with  power 
to  do  an  act^  which  the  public  interest  requires  to  be  done, 
and  the  means  of  performance  are  placed  at  its  disposal, 
the  execution  of  the  power  may  be  iosisted  on  as  a  duty; 
notwithstanding  the  statute  conferring  it  is  only  permis* 
sive.     (The  Mayor  ^e.  v.  Furze^  3  Hillj  612.) 

It  was  for  a  long  time  considered  by  the  profession  as 
doubtful,  whether  the  commissioners  of  highways  of  towns 
were  liable  for  injuries  resulting  from  their  neglect  to  keep 
the  roads  and  bridges  in  the  town  in  repair ;  it  has,  how- 
ever, been  finally  settled,  that  they  are  not  liable,  unless 
they  have  in  their  hands  funds  applicable  to  such  repairs. 
(Oarlinghome  v.  Jacobs,  29  N,  7. 297.)  But  when  the  com- 
mon council  of  a  city,  or  the  trustees  of  a  village,  ar^ 
made  commissioners  of  highways,  the  duty  to  repair  the 
streets  becomes  imperative,  unless  they  not  only  have  not 
funds  applicable  to  that  use,  but  have  not  by  the  charter 
the  power  to  raise  them.  (  Weet  v.  The  Village  of  Brocks 
port,  16  N,  T.  159 ;  note  to  Conrad  v.  Triuteee  of  Ithaeay 
In  Hieok  v.  The  Trustees  of  PlaUshurgh,  (15  Barb.  427,> 
the  corporation  was  sued  for  damages  sustained  by  the 
plaintiff  in  falling,  in  the  night,  into  a  trench  dug  in  one 
of  the  streets  of  the  village,  which  was  left  without  lights 
or  guards,  notwithstanding  the  existence  of  the  trench 
was  known  to  one  of  the  trustees.  The  trustees  were,  by 
the  charter,  made  commissioners  of  highways,  and  it  was 
shown  that  there  remained  unapplied  800  out  of  1000 
days'  highway  labor  assessed  on  the  inhabitants.  The 
plaintiff  was  nonsuited,  on  the  ground  that  the  trustees^ 
as  commissioners  of  highways,  were  independent  officers, 
and  the  corporation  was  not  liable  for  their  neglect  of 
duty.    This  judgment  was  reversed  by  the  Court  of  Ap- 
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peals,  as  appears  by  the  statement  of  Denio,  J.,  in  Conrad 
V.  Tru%tee9  of  Ithaca^  on  the  ground  that  the  corporatiou  was 
liable  for  the  neglect  of  duty  of  the  trustees ;  that  they  were 
not  independent  officers,  but  stood  to  the  corporation  in  the 
relation  of  a  servant  to  his  master,  liable  to  the  same  extent 
as  a  master  would  be  for  the  misconduct  of  a  servant  In 
Cmrad  v.  The  Trustees  of  Ithaca,  (16  N.  7.  158,)  the  Court 
of  Appeals  adopted  the  opinion  of  Selden,  J.,  in  Weet  v. 
The  Village  of  Brochporty  qs  a  correct  exposition  of  the. 
law  applicable  to  the  liability  of  corporations  and  individ- 
uals upon  whom  the  sovereign  power  has  conferred,  by 
grant  or  charter,  the  obligation  to  perform  the  duties  for 
the  benefit  of  the  public. 

The  distinction  between  the  liability  of  commissioners 
©f  highways  of  towns  and  corporations,  whose  trustees  or 
common  council  are  declared  by  charter  to  be  commis- 
fiiouers  of  highways,  is  thus  stated  by  Selden,  J. :  "  When- 
ever an  individual  or  corporation,  for  a  consideratiou- 
received  from  the  sovereign  power,  has  become  bound  by 
covenant  or  agreement,  either  express  or  implied,  to  do 
certain  things,  such  individual  or  corporation  is  liable,  iu 
case  of  neglect  to  perform  such  covenant,  not  only  to  in* 
dictment,  but  to  private  action  at  the  suit  of  the  person 
injured  by  such  neglect  In  all  such  cases  the  contract 
made  with  the  government  is  deemed  to  enure  to  the  ben-* 
efit  of  every  individual  interested  in  its  performance." 
Again,  he  says :  "  The  liability  of  municipal  corporations 
for  the  acts  of  trustees  made  by  the  charter  commission'* 
ers  of  highways,  is  not  that  of  commissioners  depending 
on  whether  or  not  they  have  funds  applicable  to  a  use, 
but  is  an  absolute  liability  resulting  from  a  contract  with 
the  sovereign  power,  implied  from  the  acceptance  of  the 
charter,  that  they  would  perform  the  duties  thereby  im*- 
posed  upon  them."  Denio,  J.,  says,  in  Conrad  v.  Trustees 
of  Ithaca^  **  that  it  was  held  in  the  case  of  Eicoh  v.  The 
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Trustees  of  PlaUshurgh^  to  be  a  corporate  duty  to  keep  the 
streets  in  good  condition." 

It  seems  to  me  that  the  principles  thus  settled  by  the 
court  of  last  resort,  establish  the  liability  of  the  city  of 
Lockport,  for  the  neglect  of  its  common  council  to  keep 
the  crosswalk  in  question  in  repair,  provided  the  com- 
mon council  had  funds  which  it  could  appropriate  to  that 
use,  or  power  to  raise  them. 

The  next  and  only  remaining  inquiry  is,  whether  the 
common  council  was  furnished  with  funds  that  it  could 
apply  to  the  crosswalk  in  question.  The  charter  provides 
that  $2500  of  the  moneys  raised  by  the  common  council, 
and  no  more,  except  as  thereinafter  provided,  may  be  used 
to  defray  the  expenses  of  repairing  and  keeping  in  order 
the  highways,  sewers,  bridges,  and  public  grounds  of  the 
city.  By  sections  18  and  19,  each  male  inhabitant  above 
the  age  of  twenty-one  years,  not  assessed  for  real  or  per- 
sonal property  in  said  city,  and  not  paupers  or  lunatics, 
are  obliged  to  pay  one  day's  poll  tax,  which  may  be  com- 
muted for  one  dollar,  to  be  applied,  in  addition  to  the  sum 
named  in  the  preceding  section,  to  the  repair  of  the  high- 
ways. How  much  arises  from  the  poll  tax,  we  do  not 
know ;  but  it  must  be  assumed  that  proceeds  suf&cient  to 
make  all  ordinary  repairs  of  streets  and  crosswalks  are 
furnished.  Under  these  circumstances,  it  was  incumbent 
on  the  defendant  to  show,  if  it  could  be  shown,  that  there 
were  not  funds  applicable  to  the  repairs  of  the  crosswalk 
in  question.  They  have  the  means  of  showing  the  exact 
condition  of  the  highway  fund  at  any  and  all  times,  while 
the  citizen  cannot  be  presumed  to  have  any  knowledge  on 
the  subject. 

The  commissioners  of  highways  of  towns  owe  no  duty 
to  individuals  to  keep  the  highways  in  repair,  unless  fur- 
nished with  funds,  to  subject  them  to  liability.  That  fact 
roust  be  alleged  and  provedby  the  party  seeking  to  charge 
them.     But  when  the  trustees  of  towns,  or  the  aldermen  of 
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cities,  are  made  commissioners,  they  are  liable  for  neglect 
of  duty,  unless  the  charter  withholds  from  them  the  power 
to  raise  funds  to  keep  the  streets  &c.  in  repair.  If  any 
means  are  furnished  to  them,  which  they  are  authorized 
to  apply  to  repairs,  and  if  the  corporation  desires  to  ex- 
empt itself  from  liability  by  reason  of  the  want  of  funds, 
it  must  prove  the  fact ;  and  unless  proved,  it  is  liable. 

If  the  repair  of  crosswalks  is  not  a  charge  on  the  city 
treasury,  but  is  to  be  deemed  to  be  a  local  improvement, 
and  as  such  the  expense  is  to  be  borne  by  those  benefited, 
the  city  is  still  liable  for  damages  resulting  from  neglect 
to  keep  them  in  repair.  Its  power  to  direct  the  repair 
does  not  depend  upon  the  consent  of  the  people,  or  any 
portion  of  them.  The  common  council  have  but  to  make 
the  order,  and  the  work  must  be  done ;  and  the  property 
benefited  must  pay  the  expense,  or  the  persons  liable  to 
be  assessed  must  do  the  work  themselves.  There  is, 
therefore,  in  any  contingency,  ample  means  acce^ible  to 
the  common  council  with  which  to  do  the  work,  and,  upon 
every  principle,  the  city  should  be  liable  if  it  is  not  done. 

The  judgment  of  the  referee  is  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event 

[FouBTH  Dbfabtxent,  Gbkbbal  Tbbh,  at  Syracuse,  May  1, 1871.  MvUtn^ 
P.  J.,  and  Johnton  and  TaleoUf  Justices.] 
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In  an  action  for  wrongftilly  diverting  a  watercourse  on  the  plunti£r*t  land, 
where  the  defendant  Justifies  as  overseer  of  highways,  it  is  erroneous  for  the 
Judge  to  instruct  the  Jury  tliat  such  diversion  was  unlawful,  and  that  the 
plaintiff  is  entitled  to  recover  the  damages  he  has  sustained  hy  reason  thereof; 
it  heing  an  instruction  to  the  Jury  that  the  plaintiff  is  entitled  to  recoT^ 
and  not  a  mere  intimation  of  an  opinion  on  a  question  of  &ct. 

It  is  also  error  for  the  court  to  instruct  the  Jury  that  if  they  should  come  to 
the  conclusion  that  the  defendant  acted  maliekmdjf  in  diverting  the  water,  to 
injure  the  plaintiff,  then  the  latter  is  entitled  to  recover  all  the  damages  he 

.  has  sustained ;  whether  the  defendant  had  a  right  to  turn  tiie  water  or  not ; 
this  amounting  to  an  instruction  to  the  Jury  that  notwithstanding  a  pnbKc 
ofBcer  may  he  fully  warranted  and  duly  authorized,  in  law,  to  do  the  act 
complained  of,  yet  his  motives  are  the  subject  of  inquiry  by  the  jury,  and 
that  if  they  come  to  the  conclusion  that  his  motives  were  selfish  and  siius- 
ter,  then  the  act  becomes  unlawful. 

Such  a  rule,  determining  Uie  liability  of  public  officers,  not  according  to  the 
lawfulness  of  their  acts,  but  according  to  what  a  Jury  may  suppoaa  to  hare 
been  their  secret  motives,  could  not  be  tolerated. 

APPEAL  by  the  defendant  from  a  judgment  of  the 
county  court  of  Onondaga  county. 
The  action  was  commenced  in  a  justice's  court,  where 
the  plaintiff  recovered  a  judgment    for  $140  damages. 
On  appeal  to  the  county  court,  the  jury  found  a  verdict 
in  favor  of  the  plaintiff,  for  $150. 

The  material  facts  are  stated  in  the  opinion  of  the 
court. 


Fuller  dt  VanUj  for  the  appellant 
Ludington  dc  Gillespie^  for  the  respondent 

By  the  Courts  Talcott,  J.  The  action  was  for  wrong- 
fully diverting  a  watercourse  on  the  plaintiff's  land,  to 
his  damage.  The  defendant  justified  as  overseer  of  high- 
ways. The  facts  seem  to  have  been  that  the  defendant, 
as  overseer  of  highways,  had  opened  a  ditch  on  the  west 
side  of  a  road  in  his  district,  which  had,  for  some  time, 
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been  obstructed,  and  also  destroyed  a  sluiceway  which 
had  been  constructed  by  the  trustees  of  a  school  district, 
across  the  same  road,  whereby  the  water  flowing  on  the 
west  side  was  carried  across  onto  an  east  and  west  road ; 
the  effect  of  which  was,  at  times,  to  excavate  the  east  and 
west  road,  and  render  it  dangerous,  if  not  impassable. 
Another  effect  of  the  sluiceway  which  had  been  made  by 
the  trustees  of  the  school  district,  was  to  throw  upon  the 
defendant's  farm,  water  from  the  west  ditch,  which  had 
not  before  been  accustomed  to  flow  upon  his  land,  and  to 
subtract  a  considerable  quantity  of  water  from  that  which 
had  formerly  flowed  down  the  west  ditch,  and  thence,  by 
another  existing  sluiceway,  across  the  road  onto  the  land 
of  the  plaintifil  It  was  claimed  by  the  plaintiff,  that  in 
thus  changing  the  course  of  the  water,  the  defendant  was 
actuated  by  motives  of  self  interest,  to  protect  his  own 
land,  or  by  a  design  to  injure  the  plaintiff  and  not  by 
motives  connected  with  the  public  interest.  On  the  trial, 
the  question  as  to  where  the  water  had  been  accustomed 
to  flow  before  the  trustees  of  the  school  district  had 
changed  its  course,  was  litigated ;  and  the  defendant  gave 
evidence  tending  to  show  that,  from  time  immemorial, 
the  water  had  been  used  to  flow  down  the  west  ditch  until 
the  time  when  it  was  thus  intercepted  by  the  trustees  of 
the  school  district ;  and  also  tending  to  show  the  material 
injury  to  the  east  and  west  highway  which  was  produced 
by  the  change  which  had  been  made ;  and  tending  to 
show  that  the  acts  done  by  the  defendant  only  restored 
the  watercourse  to  its  ancient  condition,  and  were  proper 
to  protect  the  east  and  west  highway. 

Among  a  great  variety  of  propositions,  the  court,  on 
the  trial,  stated  to  the  jury  as  follows:  ^^I  think,  there- 
fore, that  the  diversion  of  these  waters  upon  the  plaintiff's 
land  was  wrongful,  and  that  the  plaintiff'  is  entitled  to 
recover  the  damages  he  has  sustained  by  reason  of  the 
diversion  of  these  waters  upon  his  land."    To  this  the 


390        CASES  m  THE  SUPREME  COURT. 

Horan  9.  HcCleuiu. 

defendant  excepted.  Thi3  appears  to  have  been  an  instrac- 
tion  to  the  jury  that  the  plaintiff  was  entitled  to  recover, 
and  not  a  mere  intimation  of  an  opinion  on  a  question  of 
fact,  and  must  have  been  so  received. 

!N'ow,  whether  the  diversion  was  wrongful  or  not,  de- 
pended upon  a  variety  of  questions  of  fact,  which  were, 
and  fairly  might  be,  controverted  upon  the  evidence ;  and 
the  statement  of  the  court  to  the  jury  seems  to  preclude 
any  consideration  by  them  of  the  various  facts  in  con- 
troversy, and  upon  which  the  legal  right  depended,  and 
which  it  was  error  to  withdraw  from  the  jury  and  pass 
upon  as  a  question  of  law. 

Again ;  the  court  instructed  the  jury  as  follows :  "  If 
you  come  to  the  conclusion  that  the  defendant  acted  ma- 
liciously in  diverting  this  water ;  that  he  did  not  do  it 
because  he  deemed  it  a  public  duty,  or  because  he  deemed 
it  reasonable  and  proper  for  him  to  do  it  as  a  public  officer, 
but  he  did  it  maliciously,  to  injure  Mr.  Moran,  then  the 
plaintiff  is  entitled  to  recover  all  the  damages  he  has  sus- 
tained, whether  he  had  a  right  to  turn  the  water  or  not" 
This  instruction  was  excepted  to.  It  amounts  to  an 
instruction  to  the  jury,  that  notwitstanding  a  public  officer 
may  be  fully  warranted  and  duly  authorized  in  law  to  do 
the  act  complained  of,  yet  his  motives  are,  in  such  a  case, 
the  subject  of  inquiry  by  the  jury,  and  if  they  come  to  the 
conclusion  that  his  motives  were  selfish  and  sinister,  then 
the  act  becomes  unlawful.  It  is  scarcely  necessary  to  say 
that  such  a  rule  determining  the  liability  of  public  officers, 
not  according  to  the  lawfulness  of  their  acts,  but  accord- 
ing to  what  a  jury  may  suppose  to  have  been  their  secret 
motives,  could  not  be  tolerated.  In  civil  actions  the  inquiry 
is,  first,  as  to  the  lawfulness  of  the  act  complained  of.  If 
the  act  be  unlawful,  the  motives  which  have  actuated  a 
party,  may,  in  many  cases,  operate  upon  the  question  of 
damages,  but  the  motives  can  rarely  be  a  subject  of  in- 
quiry where  the  act  done  was  in  the  exercise  of  a  clear 
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legal  right.  It  was  no  valid  objection  to  the  jastification 
of  the  defendant  that  he  had  not  been  ordered  by  the 
commiBsioners  of  highways  to-  make  the  repairs  in  ques- 
tion. It  is  made  the  duty  of  overseer  of  highways,  under 
A  penalty,  to  keep  the  highways  in  his  district  in  repair, 
and  it  is  well  settled  that  this  duty  devolves  upon  him 
whether  he  has  been  directed  by  the  commissioners  oi 
not.     {McFadden  v.  Kingsbury^  11  Wend.  667.) 

The  judgment  of  the  county  court  must  be  reversed, 
and  a  new  trial  in  that  court  granted ;  costs  to  abide  the 
event. 

[FouBTH   Dbpabtkbnt,    Gbnebal    Tebh,    at    Syraouse,    May  1,  1871. 
MuUtHf  P.  J.,  and  Johtuon  and  Taleottf  Justices.] 
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The  act  of  the  legislature,  of  May  9, 1867,  (ehap,  814,)  amending  the  act  of 
April  28,  1862,  "  to  prevent  animals  from  running  at  large  in  the  public 
highways,"  provides  for  a  judicial  proceeding,  in  which  the  justice  has  Juris- 
diction of  the  parties  and  of  the  subject  matter,  and  therefore,  so  far  as  it 
authorizes  the  seizure  of  animals  trespassing  on  a  private  inclosure,  is  not 
liable  to  the  objection  that  it  is  penal  in  its  character,  and  deprives  the 
owner  of  his  property  without  due  process  of  law ;  but  is  valid  and  con- 
stitutional. 

The  act  is  not  unconstitutional  because  it  interferes  with  the  right  of  trial  by 
jury.    Due  process  of  law  does  not  necessarily  import  a  trial  by  jury. 

As  to  the  damages  to  be  recovered,  the  act  is  indisputably  remedial  in  its 
character,  and  comes  under  the  same  principles  and  practice,  and  is  sus- 
tained by  the  same  reason,  as  the  proceeding  to  distrain  animals  damage 
feasant. 

The  words  "  without  due  process  of  law,"  as  tised  in  th)  constitution,  do  not 
mean  the  want  of  process  by  which  the  property  is  tafren,  bat  the  want  of 
a  judicial  proceeding  in  which  it  is  taken.  The  act  in  question  provides  for 
a  judicial  proceeding,  and  the  captor  seizes  and  retains  the  property  as  a 
part  of  the  proceeding. 
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Tbe  act  of  1867  gives  to  the  owner  of  the  property  seized,  by  virtue  of  its  pro- 
Tisions,  the  same  right  of  repleyhi  as  the  law  gave  in  case  of  distress  of 
animals  damage  feasant. 

MOTION  by  the  defendant  for  a  new  trial,  on  a  cJase 
and  exceptions. 
•  The  defendant,  under  the  act  of  the  legislature  of  May 
9,  1867,  amending  the  act  of  April  23,  1862,  "to  prevent 
animals  from  running  at  large  in  the  public  highway," 
(Laws  of  1867,  ch.  814,  p.  2036,)  on  the  13th  of  July,  1869, 
seized  a  colt  belonging  to  the  plaintiff,  of  the  value  of 
$150,  which  was  trespassing  upon  his  private  inclosure. 
He  immediately  endeavored  to  make  complaint  to  a  jus- 
tice of  the  peace  of  the  town  where  the  seizure  was  made, 
in  accordance  with  the  requirements  of  the  act ;  but  be- 
fore he  had  succeeded  in  doing  so,  the  plaintiff  brought 
this  action  of  replevin,  to  recover  possession  of  the  prop- 
erty. The  defendant  justified  under  said  act  On  the 
trial,  the  court  directed  a  verdict  for  the  plaintiff. 

« 

Wm.  OUasony  for  the  plaintiff. 
F.  Jacobs^  Jr.j  for  the  defendant. 

Murray,  J.  On  this  motion  two  points  are  presented 
for  consideration :  1st.  Is  the  said  act  as  amended  constitu- 
tional, in  authorizing  the  seizure  of  animals  trespassing  on 
a  private  inclosure  ?  2d.  If  it  is  constitutional,  was  the 
defendant  in  this  action  protected  in  seizing  and  retaining 
the  colt,  as  he  did,  before  any  complaint  was  made  ? 

In  section  2  of  chapter  459  of  the  laws  of  1862,  it  is 
provided  that  it  shall  be  lawful  for  any  person  to  seize 
and  take  into  his  custody  and  possession  any  animal  which 
may  be  in  any  public  highway,  and  opposite  the  land 
owned  or  occupied  by  him,  or  which  may  be  trespassing 
upon  premises  owned  or  occupied  by  him.  Section  3 
provides  that  on  such  seizure,  it  shall  be  the  duty  of  such 
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person  to  give  immediate  notice  to  some  justice  of  the 
peace  or  commissioner  of  highways  in  the  same  town,  and 
that  the  justice  or  commissioner  shall  give  notice  that  the 
animal  will  be  sold  at  a  certain  time  and  place,  and  on 
that  day  sell  the  same  at  public  auction,  and  out  of  the 
proceeds  of  the  sale,  pay  officers'  fees,  and  persons  making 
the  seizure,  certains  sums  for  each  animal  seized,  and  a 
reasonable  compensation  for  keeping  them,  to  be  estimated 
by  the  justice  or  commissioner,  and  pay  the  surplus  to  the 
owner. 

In  the  case  of  Rockwell  v.  Nearing^  (35  N.  T.  302,)  the 
constitutionality  of  this  act  was  brought  in  question.  It 
was  virtually  conceded,  in  the  Court  of  Appeals,  to  be 
constitutional  iu  authorizing  a  seizure  of  animals  running 
at  large  on  a  public  highway ;  but  in  authorizing  a  sei^* 
ure  of  animals  trespassing  on  a  private  inclosure,  it  was 
held  to  be  unconstitutional.  The  reason  for  this  decision 
was  that  it  deprived  the  owner  of  his  property  without 
due  process  of  law,  in  violation  of  section  6,  article  1,  of 
the  constitution  of  the  State.  The  reasons  are  very  clearly 
and  satisfactorily  stated  in  the  able  opinions  of  Judge 
Porter  and  Justice  Morgan.  This  decision  was  made  at 
the  March  term  of  that  court,  in  the  year  1866.  On  the 
9th  of  May,  1867,  the  legislature,  by  an  amendment  to 
said  act,  (chap.  814,)  attempted  to  remove  the  constitu^^ 
tional  objections  to  it.  In  citing  the  provisions  of  the 
amended  act,  and  in  consideration  thereof,  I  will  only 
refer  to  it  so  far  as  it  relates  to  private  trespasses. 

In  section  2  it  is  provided  that  it  shall  be  lawful  for  any 
person  to  seize  and  take  into  his  custody,  and  retain  until 
disposed  of  as  required  by  law,  any  animal  which  may  be 
trespassing  on  premises  owned  or  occupied  by  him.  Sec- 
tion 3  provides  that  on  such  seizure,  it  shall  be  the  duty 
of  such  person  to  make  immediate  complaint,  in  vrriting, 
under  oath,  stating  the  facts,  to  a  justice  of  the  peace  of 
the  same  town,  and  that  such  justice  shall  thereupon  have 
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jurisdiction  to  hear  and  determine  such  matter,  and  shall 
thereupon  proceed  in  the  same  manner  as  in  civil  actions, 
except  ds  specially  changed  hy  said  act ;  and  shall  forth- 
with issue  a  summons^  stating  the  fact  of  such  seizure 
and  complaint,  and  requiring  the  owner  or  any  party  in- 
terested in  the  property  seized,  to  show  cause,  at  a  time 
and  place  specified,  to  be  not  less  than  ten  nor  more  than 
twenty  days  from  the  date  thereof,  why  the  animals  so 
seized  should  not  be  sold,  and  the  proceeds  applied  aa 
directed  by  th6  act  The  summons  to  be  served  by  a 
constable,  or  an  elector  duly  appointed  by  the  justice  for 
that  purpose ;  the  service  to  be  made  by  posting  it  in  six 
different  public  places  in  the  town.  On  the  return  day 
the  complainant,  and  any  person  interested  in  tLe  prop- 
erty, or  his  agent,  may  appear  and  join  issue,  by  the 
claimant  filing  an  answer,  under  oath,  denying  the  mat- 
ters alleged  in  the  complaint.  That  the  subsequent  pro- 
ceedings shall  be  as  in  civil  actions,  so  far  as  they  can  be 
under  the  act.  The  issue  is  to  be  tried  by  a  jury,  if  either 
party  desires  it.  If  no  person  appears  as  claimant,  and 
files  an  answer,  or  if,  on  the  trial,  the  justice  or  jury  shall 
find  against  him,  the  justice  shall  issue  a  warrant  for  the 
sale  of  the  property.  The  sale  to  be  conducted  as  a  con- 
stable's sale;  the  proceeds  to  be  paid  to  the  justice;  after 
which  he  shall  adjudge  the  costs  of  the  proceedings,  allow- 
ing the  same  fees  as  in  civil  actions,  and  allow  the  party 
seizing,  a  certain  sum  for  each  animal  seized,  together 
with  the  actual  damages  sustained  by  reason  of  the  tres- 
pass, and  a  reasonable  compensation  for  the  care  and 
keeping  of  such  animals,  to  be  estimated  by  the  justice. 
The  justice  to  be  allowed  one  dollar  for  each  animal  sold. 
All  to  be  paid  by  the  justice,  out  of  such  proceeds,  and 
the  surplus  to  the  owner. 

By  section  4,  provision  is  made  for  the  owner  demand- 
ing and  receiving  a  return  of  his  animals,  on  the  payment 
of  certain  sums.     Section  6  provides  for  an  appeal  from 
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the  determination  of  the  issue  joined,  to  the  county  court 
of  the  county.  Section  7  provides  that  on  the  determina- 
tion of  the  issue  against  the  complainant,  the  justice  shall 
render  a  judgment  for  costs  against  him.  If  a  justice  or 
jury  shall  find  the  complaint  to  be  malicious,  and  with- 
out probable  cause,  the  justice  or  jury  shall  assess  the 
damages  sustained  by  the  owner  of  the  animals  by  reason 
of  such  seizure,  and  the  justice  shall  render  judgment  for 
double  the  amount  assessed,  with  costs. 

The  differences  between  the  act  as  amended,  and  the 
original  act,  mainly  are,  that  the  amended  act  provides 
for  a  regular  and  orderly  judicial  proceeding,  and  judg- 
ment by  virtue  of  which  the  property  is  sold.  The  orig- 
inal act  does  not.  The  amended  act,  also,  provides  for 
the  person  making  the  seizure  recovering  his  damages  by 
reason  of  the  trespass,  through  the  instrumentality  of  the 
proceeding.     The  original  does  not 

It  has  also  been  claimed  that  the  act  as  amended  is  un- 
constitutional, on  the  same  grounds  as  the  original.  The 
point  has  been  distinctly  made  in  a  number  of  cases.  In 
the  case  of  Cook  v.  Gregg,  tried  at  the  Madison  county 
circuit  in  October  1868,  the  point  was  distinctly  made. 
That  was  a  case  of  private  trespass,  where  the  property 
was  seized  while  trespassing  upon  the  lands  of  Gregg. 
The  action  of  replevin  was  not  brought  until  after  the 
adjudication  by  the  justice  of  the  peace.  The  justice  at 
the  circuit  held  the  amended  act  to  be  constitutional  as 
to  private  trespasses,  and  the  seizure  and  sale  justified. 
Cook  appealed  to  the  general  term  in  the  sixth  judicial 
district,  which  decided  the  same  way.  Justice  Parker  writ- 
ing the  opinion.  That  decision  was  made  in  January  1870, 
having  been  argued  in  November  1869.  The  opinion  of 
Justice  Parker  has  never  been  reported. 

In  the  case  of  Fox  v.  Dunckel,  (38  How,  136,)  decided 
in  October,  1869,  by  the  general  term  of  the  fourth  dis- 
trict^ Justice  Potter  writing  the  opinion,  the  same  is  held. 
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In  the  case  of  Campbell  v.  Evans,  (54  Barb.  566»)  decidal 
in  the  fifth  district  in  Jane,  1869,  Justice  Bacon  writing 
the  opinion,  the  amended  act  was  held  to  be  constitntional 
as  to  animals  running  at  large  on  a  public  highway.  In 
his  opinion,  Justice  Bacon  clearly  intimates  his  opinion, 
that  it  was  also  constitutional  as  to  private  trespasses.  In 
the  case  of  McConneU  v.  Van  Aerman,  (56  Barb,  534,)  the 
general  term  of  the  fifth  district  held  the  amended  act  to 
be  unconstitutional  as  to  private  trespasses.  This  case 
was  decided  in  December,  1869,  before  the  judges  bad 
seen  the  decision  in  the  fourth  district.  In  view  of  that 
fact,  in  the  case  of  Leavitt  v.  Thampsony  (56  Barb.  542,) 
the  same  general  term  reconsidered  and  reviewed  the 
« question,  and  reaffirmed  the  unconstitutionality  of  the 
amended  act,  as  to  private  trespasses.  Unfortunately  the 
Court  of  Appeals  has  not  passed  upon  the  question. 
With  the  greatest  respect  for  the  opinion  of  the  judges  of 
the  fifth  judicial  district,  I  think,  duty  in  this  matter  re- 
quires me  to  follow  the  decision  of  the  sixth  district,  more 
especially  when  another  district  has  held  the  same.  But 
as  the  general  term  of  the  sixth  district  gave  no  reasons 
for  its  opinion,  and  it  does  not  appear  that  it  considered 
all  the  objections  made  to  the  law,  it  may  be  well,  on  this 
occasion,  to  state  the  reasons  for  sustaining  it. 

Courts  should  proceed  to  the  consideration  of  a  ques- 
tion, as  to  the  constitutionality  of  an  act  of  the  legislature, 
with  great  caution.  It  is  a  responsible  and  delicate  duty 
courts  have  to  perform.  It  is  to  be  presumed  that  the 
act  under  consideration  was  not  passed  without  mature 
reflection,  and  a  full  consideration  of  the  provisions  con- 
tained in  it,  and  of  the  constitutional  principles  relating 
thereto.  It  is  presumed  to  be  constitutional,  yet,  the 
courts  have  a  right,  and  it  is  their  duty  in  case  they  find 
the  act  to  be  in  conflict  with  the  constitution,  to  so  declare 
it,  and  thus  far  hold  it  to  be  void  and  inoperative.  (1 
Kent's  Com.  500,  9th  ed.)  ,  But  so  careful  have  courts  been 
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in  the  performance  of  this  duty,  that  they  have  repeatedly 
beld  that  to  warrant  them  in  setting  aside  a  law  as  uncon- 
stitutional^ ihe  case  must  he  so  clear  that  no  reasonable 
doubt  can  be  said  to  exist.  (FletcJier  v.  Peckj  6  Oranch, 
128.  United  States  v.  Wheaton^  10  Wheat  53.  Parsons 
V.  Bedford,  3  Peters,  433,  438.  Ogden  v.  Saunders,  10 
Wheat.  294.  Sedgwick  on  Statute  and  Const  Law,  592. 
Roosevelt  v.  Oodard,  52  Barh.  545.)  Full  legislative  powers 
are  vested  in  the  legislature  of  the  State.  It  performs  its 
duties  under  the  restraints  of  the  constitutions  of  the  State 
and  of  the  United  States.     (1  Kent's  Com,  500,  9<A  ed,) 

The  objection  presented  to  the  act  under  consideration 
is,  that  it  is  penal  in  its  character,  and  so  far  as  it  au- 
thorizes the  seizure  of  animals  trespassing  on  a  private 
inclosure,  it  deprives  the  owner  of  his  property  without 
due  process  of  law,  in  violation  of  section  6,  of  article 
1,  of  the  constitution  of  the  State.     That  section,  among 
other  things,  provides  that  no  person  shall  be  deprived  of 
life,  liberty  or  property,  without  due   process  of  law. 
Judge  Porter,  in  the  case  of  Rockwell  v.  Nearing,  very 
forcibly,  and  correctly,  states  what  is  meant  by  the  words 
*'  due  process  of  law,"  as  used  in  the  constitution.    The 
whol6  may  be  summed  up  in  these  words :  no  person  shall 
be  deprived  of  his  life,  liberty  or  property,  by  force  of  a 
legislative  enactment,  without  the  due  course  of  a  judicial 
proceeding.     It  is  of  kindred  principle  to  the  inhibition 
of  bills  of  attainder,  in  the  constitution  of  the  United 
States.     (Sub.  3,  §  9,  art.  1.)    No  law  can  be  passed  taking 
the  property  of  one  person  and  giving  it  to  another,  with- 
out the  safeguard  of  a  judicial  proceeding.     Legislative 
bodies  cannot  assume  judicial  powers  and  perform  the 
duties  of  judges,  in  addition  to  their  own  legitimate  func- 
tions.    It  can  take  the  property  of  individuals  for  public 
improvements  only  on  rendering  a  just  compensation.    It 
has  the  power  to  provide  the  ways  and  means  by  which 
the  rights  of  persons  may  be  protected,  and  their  wrongs 
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redressed,  and  to  compel  amends  to  be  made  to  the  party 
injured,  from  the  property  of  the  person  in  the  wrong. 
But  it  must  be  made  through  the  instrumentality  of  some 
judicial  proceeding.  The  nature  and  character  of  the 
proceeding,  the  practice  to  be  adopted  therein,  and  the 
manner  in  which  the  parties  shall  be  brought  before  the 
tribunal,  to  give  it  jurisdiction,  are  within  the  province 
and  constitutional  power  of  the  legislature.  The  nature 
of  the  process  to  be  issued,  and  the  manner  of  service, 
and  what  circumstances  may  render  it  necessary  to  omit 
personal  service,  are  proper  subjects  for  legislative  regula- 
tion. {Matter  of  the  Umpire  City  Bank,  18  N.  T.  214,  216. 
Jackson  v.  Babcock,  16  id.  246.) 

The  rules  of  evidence  to  govern  the  courts  in  their  pro- 
ceedings, and  the  competency  of  wittfesses  therein,  are 
also  subject  to  its  control ;  also  the  manner  of  enforcing 
the  judgments  of  the  courts,  the  property  that  may  be 
seized,  and  the  manner  of  seizure  for  that  purpose ;  when 
the  seizure  of  property  is  necessary  to  secure  the  antici- 
pated judgment  of  either  of  the  parties  to  the  proceeding; 
the  manner  of  its  seizure  and  detention  ;  and  under  what 
circumstances,  and  on  what  evidence  and  authority ;  and 
through  what  instrumentalities ;  all  are  subjects  of  legis- 
lative regulation. 

In  applying  these  principles  to  the  act  in  question,  I 
cannot  resist  the  conclusion,  that  by  a  due  exercise  of  its 
legitimate  and  constitutional  powers,  the  legislature  has 
obviated  the  constitutional  objection  existing  in  the  orig- 
inal act,  by  providing,  in  the  amended  act,  for  a  regular 
judicial  proceeding,  so  as  to  constitute  a  due  proceeding 
at  law.  It  is  not  an  action,  but  a  special  proceeding.  It 
requires  a  complaint  to  be  made  on  oath  before  the  justice, 
a  summons  to  be  issued  and  served.  In  view  of  the  fact 
that,  in  many  cases,  the  owner  of  the  animal  trespassing 
is  unknown,  personal  service  is  not  required,  but  service 
by  posting  in  six  public  places  of  the  town  is  substituted. 
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On  the  return  of  the  summons,  the  parties  may  appear 
and  join  issue,  and  have  a  trial  before  the  justice,  or  with 
a  jury,  as  in  civil  actions.    If  the  issue  is  found  against 
the  complainant,  the  justice  is  required  to  render  judg- 
ment against  him  for  the  costs  of  the  other  party.    If  no 
one  appears,  or  the  issue  is  found  in  favor  of  the  com- 
plainant, the  justice  is  required  to  issue  a  warrant  for  the 
sale  of  the  animals.     The  sale  is  to  be  made  by  a  consta- 
ble, as  on  an  execution,  the  money  to  be  paid  to  the  justice. 
He  is  then  required  to  assess  the  damages,  and  pay  the 
costs,  damages,  compensation  for  keeping,  and  a  certain 
sum  for  seizure,  to  the  captor.     From  this  summary  of  the 
act  it  will  be  readily  seen  that  it  contains  all  the  require- 
ments of  a  regular  judicial  proceeding.     !ffc  is,  however,, 
urged  with  much  •force,  that  service  by  posting  as  to  a 
known  owner  of  the  animal   seized,  is  not  a  sufficient 
service  on  which  to  predicate  a  due  proceeding  at  law. 
With  the  propriety  of  the  enactment,  courts  have  nothing 
to  do ;  that  is  for  the  legislature,  in  its  wisdom  and  dis- 
cretion to  consider.     I  deem  it  well  settled  that  the  legis- 
lature has  the  power  to  allow  such  service.     (18  N.  F. 
214,  215.)     Service  by  publication  is  allowed ;  service  by 
posting  on  the  door  of  a  concealed  defendant  is  allowed. 
In  this  case,  it  makes  one  rule  of  service  for  all,  both  when 
the  owner  is  known  and  when  he  is  unknown.    If  the 
owner  was  unknown,  more  could  not  reasonably  be  re- 
quired ;  if  known,  it  would  be  well  calculated  to  give  the 
person  notice  of  the  proceedings ;  so  that  the  propriety 
of  the  manner  of  service  cannot  reasonably  be  questioned. 
The  legislature  is  required  to  make  general  rules ;  it  can- 
not make  a  rule  for  each  particular  case.     It  is^  however, 
sufficient  to  say  that  the  legislature  deemed  that  mode  of 
service  sufficient. 

That  objection  being  removed,  it  is  still  urged  that  the 
allowances  under  the  original  act  were  held  to  be  penal,  in 
the  case  of  BockweU  v.  Nearing^  in  the  Court  of  Appeals, 
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and  that  the  same  are  in  the  amended  act,  with  the  addition 
that  by  virtue  of  the  proceedings  the  captor  is  allowed  to 
recover  the  damages  he  sustained  by  the  trespass ;  and 
that  if,  as  to  the  recovery  of  the  damages,  the  proceeding 
is  remedial  in  its  character,  as  to  the  other  allowances  it  is 
penal,  and  therefore  not  within  the  power  of  the  legislatare. 
I  understand  the  court,  in  that  case,  to  have  held  thoee 
allowances  to  be  penal,  and  that  they  were  made  the  in- 
strument of  depriving  the  owner  of  his  property,  withoat 
due  process  of  law,  and  to  have  held  that  the  original  act 
did  not  provide  for  a  regular  judicial  proceeding.    I  have 
endeavored  to  show  that  the  amended  act  provides  for  a 
judicial  proceeding,  in  which  the  justice  has  jurisdiction 
of  the  parties  and  the  subject  matter.    If  I  am  right  in 
that,  the  constitutional  objection,  held*  by  the  Court  of 
Appeal,  is  removed.    The  legislature  had  the  power  to 
regulate  the  amount  of  the  recovery  in  the  judicial  pro- 
ceeding provided  for.    It  had  the  power  to  allow  the  captor 
to  recover  double  or  treble  damages.    It  had  the  power  to 
allow  him  to  recover,  in  addition  to  the  damages  upon  his 
land,  a  fixed  sum  as  an  indemnity  for  his  trouble  in  seiising 
the  animals,  and  removing  them  to  a  place  of  safety,  also 
for  keeping  them.     That  the  legislature  has  done  in  this 
proceeding.    These  allowances,  in  this  judicial  proceeding, 
,are  within  the  power  of  the  legislature.    There  is  reason  for 
allowing  to  the  captor  more  than  he  would  be  allowed  in  an 
action  at  law.     The  act  is  intended  to  meet  cases  where  ani- 
mals are  wandering  from  place  to  place,  without  a  keeper, 
and  trespassing  upon  every  spot  where  they  can  enter. 
They  are  found  in  the  grain  field,  in  the  meadow  or  the 
garden.    They  must  be  attended  to  immediately.    In  most 
of  the  cases,  to  notify  the  owner,  if  he  is  known,  would  be 
leaving  the  land  owner's  property  to  destruction.     They 
must  be  removed  at  once ;  they  must  be  driven  somewhere. 
If  the  owner  is  unknown,  or  lives  at  a  distance,  where  can 
they  be  driven  ?    To  drive  them  on  the  public  highway,  to 
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wander  on  a  neighbor's  land,  would  be  to  canse  them  to 
commit  new  trespasses.  The  most  proper  thing  that  can 
be  done,  is  to  take  the  animals  trespassing  to  some  place 
of  safety.  The  legislature  has  provided  that  the  land 
owner  may  do  so,  and  secures  to  him,  by  this  proceeding, 
an  indemnity. 

It  is  further  urged  that  a  person  blameless  and  entirely 
innocent  of  any  wrong,  is  liable  to  have  his  animals  seized, 
and  be  compelled  to  pay  as  required  by  said  act,  which 
would  be  unauthorized.  The  force  of  the  point  is  very 
much  weakened  by  the  amendment  of  the  act  by  section  5 
of  chapter  424  of  the  laws  of  1867.  However,  if  he  is  in- 
nocent of  any  wrong,  either  by  himself  or  his  animals,  his 
animals  cannot  be  legally  seized,  and  he  cannot  be  legally 
compelled  to  pay  any  sum.  But  every  person  is  liable  for 
the  acts  of  his  domestic  animals.  He  is  bound  to  keep 
them  on  his  own  land.  This  requirement,  however,  is 
subject  to  the  rules  and  regulations  in  regard  to  line  fences. 
If  animals  trespass,  the  owner  is  liable  for  the  trespass. 
If  they  are  in  the  custody  of  a  bailee,  the  owner  may  still 
be  sued  for  their  trespasses.  Whenever  they  are  trespass- 
ing, they  may  be  seized  by  virtue  of  this  act.  But  when 
innocently  on  another's  land,  they  cannot  legally  be  seized. 
There  is,  therefore,  nothing  in  this  objection. 

It  is  also  urged  that  the  act  requires  only  the  issue  to  be 
joined,  and  a  trial  to  be  had  upon  the  right  of  seizure, 
leaving  the  amount  of  the  captor's  damage  to  be  after- 
wards determined  by  the  justice,  taking  that  question 
away  from  the  jury.  It  is,  therefore,  claimed  that  the  act 
interferes  with  the  right  of  trial  by  jury.  I  think  that  is 
the  true  construction  of  the  act,  but  it  is  not  for  that  rea- 
son unconstitutional.  Due  process  of  law  does  not  neces- 
sarily import  a  trial  by  jury.  {Wtfnehamer  v.  The  People, 
13  N.  T.  378,  425.)  The  second  section  of  article  1  of  the 
State  constitution,  provides  that  the  trial  by  jury,  in  all 
cases  in  which  it  has  heretofore  been  used,  shall  remain 
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inviolate  forever.   This  act  provides  for  a  special  proceeding, 
in  which  the  main  and  vital  issue  is  the  right  of  seizure  and 
sale.    That  is  allowed  to  be  tried  before  a  j  ury  or  the  j  ustice, 
at  the  option  of  the  parties.     The  other  questions  are  to  be 
disposed  of  by  the  justice,  among  which  is  the  amount  of 
the  captor's  damage.     Those  the  justice  is  to  assess,  after 
he  receives  the  money,  and  pay  to  the  captor.     Special 
proceedings  of  various  characters  existed,  and  were  prac- 
ticed, long  before  the  adoption  of  the  constitution.     Pro- 
ceedings, too,  in  which  the  amount  of  damages  sustained 
in  consequence  of  an  interference  with  lands  was  involved, 
such  as  proceedings  to  ascertain  the  amount  of  damages 
sustained  by  a  land  owner,  in  having  a  public  highway, 
plank-road,  or  railroad  run  through  his  lands.     How  these 
damages  should  be  assessed  has  always  been  subject  to 
legislative  control.     As  to  the  damages  to  be  recovered, 
the  proceeding  is  indisputably  remedial  in  its  character, 
and  comes  under  the  same  principles  and  practice,  and  is 
sustained  by  the  same  reason,  as  the  proceeding  to  dlstraia 
animals  damage  feasant.     In  those  proceedings,  the  dam- 
ages were  authorized  to  be  assessed  by  the  fence  viewers, 
and  such  assessment  has  always  been  allowed,  and  sus- 
tained by  our  courts.     There  is  no  diflFerence,  in  principle, 
between  the  two  proceedings  in  this  respect.     The  pro- 
ceeding to   distrain   animals  damage  feasant,  existed  at 
common  law,  and  was  authorized  by  English  statutes,  and 
all  of  our  own,  from  the  earliest  period  of  our  State.     The 
legislature,  therefore,  was  fully  justified  in  assuming  that 
this  mode  of  assessing  damages  in  such  remedial  proceed- 
ings, had  existed  prior  to  the  adoption  of  the  constitution 
of  our  State,  and  therefore  was  not  within  the  provisions 
of  the  constitution,  giving  the  party  an  absolute  right  to 
a  trial  by  jury.    {Matter  of  Umpire  City  Bank,  18  N.  Y,  210.) 
There  is  no  constitutional  objection  to  the  legislature's 
authorizing  the  main  issue  in  this  special  proceeding  to  be 
tried  by  a  jury,  and  the  damages  to  be  assessed  by  the 
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juBtice.  It  is  made  a  part  of  the  proceeding  of  which  the 
original  complaint  and  summons  give  the  justice  jurisdic- 
tion. The  act  does  not  require  ariy  notice  of  the  assess- 
ment to  be  given  to  the  owner.  The  assessment  being  a 
part  of  the  proceeding  of  which  the  justice  had  jurisdiction, 
the  want  of  notice  does  not  affect  his  jurisdiction  of  the 
matter,  or  the  constitutionality  of  the  act.  It  might  have 
been  more  wise,  and  better,  if  notice  had  been  required 
when  the  owner  is  known  ;  but  with  that  the  courts  have 
nothing  to  do.     It  was  for  legislative  discretion. 

It  has  also  been  urged  before  me,  (and  I  am  referred  to 
a  note  of  the  reporter,  to  the  case  oi  Fox  v.  Dunckely)  that 
by  this  act,  the  animals  are  allowed  to  be  seized  without 
process,  and  before  the  commencement  of  the  proceeding, 
and  therefore  the  property  is  taken  without  due  process 
of  law.    By  reference  to  all  the  authorities  it  will  be  read- 
ily seen,  that  without  due  process  of  law,  as  used  in  the 
constitution,  does  not  mean  the  want  of  process  by  which 
the  property  is  taken,  but  the  want  of  a  judicial  proceed- 
ing in  which  it  is  taken.     This  act  provides  for  a  judicial 
proceeding,  and  the  captor  seizes  and  retains  the  property 
as  a  part  of  the  proceeding.     He  is  allowed  to  do  so  be- 
cause of  the  peculiar  nature  of  the  trespass,  the  imme- 
diate necessity  of  action,  and  of  some  disposition  of  the 
animals  trespassing,  and  to  secure  to  him  the  result  of  the 
proceedings.    He  is  required  to  make  immediate  com- 
plaint, so  that  the  proceeding  may  at  once  progress,  and 
the  property  be  not  unnecessarily  detained.     This  means 
that  he  shall  proceed  as  soon  as  he  reasonably  can,  under 
all  the  circumstances.     This  mode  of  seizure  is  similar  in 
principle  to  allowing  an  attachment  to  issue  at  the  com- 
mencement of  an  action,  and  the  defendant's  property 
thereby  to  be  seized  and  retained  until  sold  on  an  execu- 
tion on  the  judgment  obtained  in  the  ^action.     The  mode 
of  seizure,  the  circumstances  rendering  it  necessary,  by 
whom,  and  bow  it  is  to  be  made,  and  on  what  process,  if 
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A  muiied  womn,  havins  a  lepante  futilr,  bit  coqiloj  ha 
a^ent,  to  triiwiif f  any  or  afl  of  her  baiineM;  and  knee  dhe  aaj 
vlUi  him  to  do  an  her  woifc,  or  any  part  of  it,  bj  tfao  job,  for  a  stipnlited 

prioeu 
A  manied  woami,  betng  engaged  in  boDdiiig  a  boose  oo  prendaes  owned  by 
bopr  aepoiatelj,  lei  the  difcgmg  of  tbe  cellar,  aad  the  lariiig  of  the  eellar  wall, 
to  ber  bnaband  bj  the  job.  The  haabaod  employed  tbe  plaintifl'  to  pknr 
a/id  acrape  aad  lerel  off  tbe  lot,  aad  be  petfonned  vork  of  that  kind,  sap- 
potiog  tbe  bnaband  to  be  the  owner  of  the  property.  Ko  part  of  sadi  work, 
however,  was  daote  apoo  the  bosband'a  job  <^  digging  and  waffing  np  tbe 
f-ellar.  Sdd  that  tbe  case  stood  simply  npon  an  employment  of  the  phm- 
tlff  by  tbe  bnaband,  to  work  for  bis  wife,  npon  ber  separate  property,  witboe^ 
any  exptesa  agrsement  whether  be  abonld  be  paid  by  tbe  husband,  or  tbe 
wife.  And  that  tbe  wife  knowing  tbe  plaintiff  was  at  work  there,  and  see- 
ing tbe  kind  of  woik  be  was  doing,  tbe  law  would  imply  a  promise,  on  ber 
part,  to  pay  for  the  serrioes,  if  it  was  in  ftct  her  work. 

APPEAL  bj  the  defendant  from  a  judgment  of  the 
county  court  of  Jefferson  county,  affirming  a  judg- 
ment rendered  by  a  justice  of  tbe  peace. 

The  action  was  commenced  in  a  justice's  court*  The 
complaint  alleged  that  the  defendant  was  a  married  woman, 
owning,  in  her  own  right,  a  lot  of  land  situated  on  Wash- 
ington street,  in  the  city  of  Watertown,  and  that  she  was 
indebted  to  the  plaintiff  in  the  sum  of  $50,  for  work,  labor 
and  services  performed  for  her  by  the  plaintiff,  in  or  about 
the  month  of  November,  1868,  at  her  request,  and  for  the 
benefit  of  her  separate  estate.  The  answer  was  a  general 
denial.  On  the  trial,  it  was  admitted  that  the  defendant 
owned  the  real  estate,  as  stated  in  the  complaint. 

The  justice  rendered  a  judgment  for  the  plaintiff  for 
837.50,  and  costs. 


D.  O^Brietiy  for  the  appellant 

ilfoore  dt  MoOartinj  for  the  respondent. 
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By  the  Court,  Johnson,  J.  The  work  and  labor  for 
which  this  action  was  brought,  was  confessedly  performed 
by  the  plaintiff,  on  the  defendant's  separate  property  and 
estate;  and  she  received  the  benefit  and  advantage  of  such 
labor.  She  was  engaged  in  building  a  house. for  herself, 
on  premises  owned  by  her  separately ;  and  the  labor  was 
performed  on  the  premises,  in  some  way,  as  clearly  appears, 
as  preparatory  to,  or  in  connection  with,  the  erection  of 
such  building.  The  defense  to  this  claim  is  that  the  work 
was  done  upon  the  employment  of  the  defendant's  hus- 
band, on  his  own  account,  and  not  for  the  defendant,  in 
any  legal  sense.  That  the  defendant  let  the  digging  of  the 
cellar,  and  the  laying  of  the  cellar  wall,  to  her  husband, 
by  the  job,  and  paid  him  therefor,  according  to  agreement, 
$138,  and  that  this  work  was  done  upon  that  job,  for  the 
husband.  It  appears  that  the  husband  requested  the  plain- 
tiff to  do  the  work,  and  the  plaintiff  did  not  know,  at  the 
time,  but  that  the  husband  owned  the  premises,  and  sup-  * 
posed  he  was  working  for  him  upon  his  own  property.  He 
did  not  know,  and  was  not  informed,  that  the  wife  owned 
the  property,  and  the  husband  was  a  mere  jobber  under 
her  for  any  portion  of  the  work. 

I  suppose,  as  the  law  now  is,  in  regard  to  the  separate 
property  of  married  women,  they  may  make  special  con- 
tracts with  their  husbands  and  let  jobs  to  them  of  particu- 
lar work,  such  as  building  and  the  like,  the  same  as  though 
they  were  strangers ;  and  in  such  a  case,  where  the  trans- 
action is,  in  all  respects,  in  good  faith,  and  the  husband 
employs  the  men  on  his  work  in  his  own  name,  and  for 
his  own  benefit,  as  contractor  or  jobber,  and  in  no  respect 
on  the  wife's  credit,  the  laborers  so  employed  would  have 
to  look  to  the  husband  for  pay,  and  could  not  make  the 
wife  liable,  the  same  as  in  any  other  case  where  a  jobber 
employs  laborers  for  himself,  to  work  on  his  job.  Such 
an  arrangement,  however,  between  husband  and  wife  must 
be  an  exceedingly  suspicious  one,  where  the  laborers  had 
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not  been  paid  by  the  husband,  and  would  be  open  to,  and 
invite  the  most  searching  and  rigorous  scrutiny.  Doobt- 
less,  in  such  a  case,  in  view  of  the  relations  between  the 
proprietor  and  jobber,  the  honesty  and  good  faith  of  the 
transaction  should  be  made  to  appear  very  clearly,  in  order 
to  shield  the  wife  from  liability.  It  has  been  repeatedly 
held  that  the  wife  may  employ  her  husband  as  her  ageut, 
to  transact  any  or  all  of  her  business ;  and  this  being  so,  I 
do  not  see  why  she  may  not  contract  with  him  to  do  any 
and  all  her  work  by  the  job,  for  a  stipulated  price. 

In  this  case,  however,  it  is  not  shown  that  the  work 
performed  by  the  plaintift'  was  upon  the  job  of  digging* 
and  walling  up  the  cellar.  The  husband  had  no  other  job 
than  the  cellar.  All  the  rest  of  the  work  on  the  lot  was 
done  for  the  defendant,  as  clearly  appears.  The  plaintiff's 
work,  as  the  proof  shows,  was  plowing  and  scraping,  in 
leveling  off  the  lot.  It  was  not  upon  the  cellar,  or  at  least 
that  does  not  clearly  appear  from  the  evidence,  and  I 
think  the  justice  might  have  well  so  found.  This  being 
so,  the  case  stands  simply  upon  an  employment  by  the 
husband  to  work  for  his  wife,  on  her  separate  property, 
without  any  express  agreement  whether  he  should  be  paid 
by  the  husband  or  wife.  The  defendant  knew  the  plain- 
tiff was  at  work  there,  and  saw  the  kind  of  work  he  was 
doing,  and  the  law  will  imply  a  promise,  on  her  part,  to 
pay  for  the  services,  if  it  was  in  fact  her  work. 

Upon  the  question  of  payment,  the  evidence  was  con- 
flicting, and  the  finding  of  the  justice  is  conclusive.  The 
defendant  testifies  that  she  gave  her  husband  a  check  to 
pay  for  this  very  work;  but  as  the  claim  was  not  paid,  she 
remained  liable  as  before.  The  fact  that  she  gave  her  hus- 
band the  check  to  pay  for  the  labor,  is  some  evidence  that 
she  expected  to  pay  for  it  It  appears  that  the  plaintiff 
did  not  charge  the  work  to  any  one  until  after  he  ascer- 
tained that  the  wife  owned  the  property.  No  entry  had 
been  made  of  it  against  any  one  in  particular,  though  he 
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supposed  he  was  doing  the  husband's  work,  and  expected 
he  would  pay  him.  There  was  no  credit  given  to  the  hus- 
band in  any  other  way.  It  was  not,  therefore,  the  husband's 
debt,  as  it  was  not  on  his  job,  nor  was  it  his  duty  to  pay  it. 
The  judgment  is  right,  and  must  be  affirmed 

[Fourth  DsPABTMEifT,  General  Term,  at  Buffido,  June  6, 1871.    MuUin, 
P.  J.,  and  Johmon  and  Taleottj  Justices.] 


•  •• 


Cook  vs,  Ebaft  and  others. 

An  equitable  claim  on  land,  which  existed  prior  to  the  recovery  of  a  judg- 
ment, is  given  a  preference  over  judgments  docketed  afterwards ;  but  in  no 
case  is  that  preference  given  where  the  equitable  right  did  not  exist  prior  to 
the  recovery  of  the  judgment. 

There  is  no  principle  of  equity  by  which  a  purchaser  of  real  estate,  or  of  a 
lease  which,  at  the  time  of  the  purchase,  is  subject  to  the  lien  of  a  judgment, 
can  claim  that  improvements  subsequently  made  by  him,  although  without 
knowledge  of  the  judgment,  are  exempt  from  the  lien. 

If,  when  such  lien  exists,  a  party  voluntarily  expends  money  on  the  premises, 
the  same  becomes  subject  to  the  lien. 

The  principle  upon  which  equitable  liens  are  allowed  to  have  priorty  is,  that 
the  contract  was  made  before  the  docketing  of  the  judgment.  After  that 
date,  the  property,  with  any  subsequent  improvements,  is  subject  to  the  lien. 

APPEAL,  by  the  defendants,  from  a  judgment  rendered 
at  a.  special  term. 
On  the  3d  of  Tebruary,  1863,  the  defendant  Banker  re- 
covered a  judgment  against  Martin  Kraft,  also  a  defend- 
ant, for  $442.21,  which  was,  on  the  same  day,  docketed  in 
the  oflSce  of  the  clerk  of  the  city  and  county  of  New  York. 
On  the  18th  of  June,  1863,  the  defendant  Keeve  also  re- 
covered a  judgment  against  said  Kraft,  for  $305.06,  which 
was  docketed  in  the  same  office.  On  the  1st  of  May, 
1867,  Kraft  took  a  lease  of  certain  premises  from  J.  L. 
Phelps,  for  the  term  of  nineteen  years,  which  was  recorded 
the  same  day.    This  lease  was  subsequently  assigned  to 
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the  plaintift  On  the  8th  of  July,  1867,  Kraft  executed  a 
mortgage  upon  the  premises  to  one  Klanber,  for  $2000. 
Od  the  15th  of  August,  1867,  a  mortgage  thereon  for 
$1800,  was  executed  to  one  Herdtfelder,  for  an  indebted- 
ness then  due  to  the  latter,  without  any  equity.  And  on 
the  23d  of  January,  1868,  a  mortgage  thereon,  for  $1000, 
was  executed  to  one  Kreuder. 

Each  of  said  mortgages  had  been  paid,  and  the  lien 
thereof  discharged.  The  plaintiff  had  assumed  to  pay 
them,  as  a  part  of  the  consideration  for  the  transfer  of  the 
lease  to  her. 

This  action  was  brought  by  the  plaintiff  to  recover  back 
moneys  expended  by  her  in  improvements  upon  the  prem- 
ises after  she  became  the  assignee  of  the  lease,  and  in 
saving  the  same  from  forfeiture ;  and  to  have  it  decreed 
that  she  had  a  superior  lien,  as  to  those  amounts,  over 
every  other  person.  By  the  judgment  appealed  from,  the 
premises  were  directed  to  be  sold,  and  out  of  the  proceeds 
the  plaintiff  was  to  be  first  paid,  and  the  surplus  was  to  be 
paid  to  the  defendants  Banker  and  Beeves,  the  judgment 
creditors. 

D.  M.  Porter^  for  the  appellants. 

Peter  Cook  and  Thomas  Darlington^  for  the  respondent 

By  the  Courts  Ingraham,  P.  J.  The  case  of  TaUman  v. 
Farley^  (1  Barb.  280,)  is  not  a  case  similar  to  the  present 
In  that  case,  the  deed  of  the  lots  was  left  in  escrow, 
under  an  agreement  that  the  purchaser  should  go  on  and 
erect  buildings  thereon,  and  when  money  sufficient  had 
been  expended  on  the  buildings  to  secure  the  considersr 
tion  money  for  the  land,  and  the  amount  of  money  ad- 
vanced by  the  seller,  the  deed  was  to  be  delivered  and  a 
mortgage  executed  for  the  whole.  The  judgment  in  the 
case  was  recovered  prior  to  delivering  the  deed,  and  the 
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judgment  creditor  sought  to  be  preferred  over  the  mort- 
gage, and  the  court  held  that  the  mortgage  constituted  an 
equitable  lien  entitled  to  preference  over  the  judgment 
It  was  there  said,  that  the'  judgment  creditors  are  entitled 
to  all  that  the  debtor  has  in  the  property,  at  the  time  of 
the  recovery  of  the  judgment  They  can  take  all  that  be- 
longed to  the  debtor,  and  no  more.  Part  of  the  considera- 
tion of  the  mortgage  in  that  case,  was  the  consideration 
money  for  the  land,  which  is  always  entitled  to  priority 
over  a  prior  judgment.  The  correct  rule  is  given  by  the 
chancellor,  in  Kierated  v.  Avery^  (4  PaigBj  9,)  where  he 
says  :  ''A  judgment,  being  a  general  lien  on  the  land  of 
the  debtor,  is  subject  to  every  equity  which  existed  against 
the  land  in  the  hands  of  the  judgment  debtor  at  the  time 
of  the  docketing  of  the  judgment"  So  in  the  Matter  of 
Sawe,  (1  Paige,  125,)  it  was  helji,  that  judgment  creditors 
had  no  preference  over  prior  equitable  claims,  but  were 
limited  to  the  estate  as  it  existed  at  the  time  of  recovering 
the  judgment  An  equitable  mortgage  not  recorded,  was 
given  priority  over  judgments  docketed  subsequent  to  the 
agreement  for  the  mortgage.  So  where  a  defective  mort- 
gage was  perfected  after  judgment  recovered  prior  thereto, 
the  court  decreed  a  perpetual  injunction  against  the  judg- 
ment, unless  the  creditor  would  redeem  the  mortgage. 
(See  aUo  Bum  v.  JBwm,  3  Veeey  Jr.  576 ;  Finch  v.  Earl 
of  Wincheheay  1  P.  Wms.  Rep.  282  ;  Foster  v.  Fouat,  2 
Serg,  <k  Rawle,  11 ;  Burchard  v.  PhillipSy  11  Paige^  66.) 

In  all  the  cases,  I  find  the  principle  is  the  same,  viz : 
that  the  equitable  claim  on  land,  which  existed  prior  to 
the  recovery  of  the  judgment,  is  given  a  preference  over 
judgments  docketed  afterwards ;  but  in  no  case  is  that 
preference  given  where  the  equitable  right  did  not  exist 
prior  to  the  recovery  of  the  judgment 

I  know  of  no  principle  of  equity  by  which  a  purchaser 
of  real  estate,  or  of  a  lease,  which,  at  the  time  of  the  pur- 
chase^  is  subject  to  the  lien  of  a  judgment,  can  claim  im- 
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provements  subsequently  made  by  him,  although  without 
knowledge  of  the  judgment,  to  be  exempt  from  the  lien. 
The  law  supposes  the  party  purchasing  to  know  of  the 
lien,  and  charges  on  him  all  the  consequences  of  such 
knowledge.  If,  when  such  lien  exists,  he  voluntarily 
spends  money  on  the  premises,  the  same  becomes  subject 
to  the  lien.  Any  other  rule  would  virtually  destroy  the 
lien  of  a  judgment  on  real  estate.  The  principle  upon 
which  equitable  liens  are  allowed  to  have  priority  is,  that 
the  contract  was  made  before  the  docketing  of  the  judg- 
ment. After  that  date,  the  property,  with  any  subsequent 
improvements,  is  subject  to  the  lien. 

Where  something  has  been  done  by  the  assignee  of  a 
lease  to  prevent  the  lease  from  forfeiture,  it  may  be  that 
equity  would  enforce  a  priority  for  the  payment  of  such 
claim  over  a  prior  judgment.  But  such  claim  must  be  for 
some  other  cause  than  the  ordinary  rent  and  taxes  of  the 
premises.  It  must  be  something  which  the  lessee  was  not 
bound  by  the  lease  to  pay,  and  which  has  had  the  effect 
to  preserve  the  security  for  the  benefit  of  a  judgment 
creditor.  Such  a  claim  would  be  the  payment  of  an  as- 
sessment which  the  lessor  was  bound  to  pay  and  did  not^ 
the  payment  of  which  prevented  the  termination  of  the 
lease  by  a  sale. 

The  learned  justice  erred  in  holding  that  the  moneys 
expended  after  the  recovery  of  the  judgment  by  the 
plaintiff  were  exempt  from  the  lien  of  the  judgment  re- 
covered prior  thereto,  and  should  be  paid  before  such 
judgment 

Judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event 

[F1B8T  Dbpabtvbnt,  Gbhbbal  TbbMi  at  New  Tork,  Jane  5, 1871.    Jbigrtt- 
ham,  P.  J.,  and  Oeo,  O,  Barnard  and  Sutherland^  Justices.] 
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Chablana  Hasbrouce,  by  her  guardian,  vs.  Charles 

BOUTON. 

The  plaiDtiff  received  a  lamb,  as  a  gift,  from  her  mother,  who  at  the  same 
time  made  an  agreement  with  H.  to  keep  the  same  for  the  plaintiff,  upon  the 
terms  of  giving  the  latter  all  the  increase,  and  H.  to  have  all  the  wool,  for 
the  keeping.  The  increase  amounted,  in  six  years,  to  some  seventeen  sheep, 
which  were  levied  upon  by  the  defendant,  as  the  property  of  H.  Meld  that 
H.  had  no  title  to  the  sheep,  but  was  merely  a  bailee  thereof.  That  he  had 
no  title  to  the  wool,  until  he  had  performed  his  entire  contract  by  keeping 
the  sheep  until  shearing  time.  That  for  the  entire  performance  of  the  con- 
tract, on  his  part,  he  would  be  entitled  to  the  consideration  promised,  to  wit, 
the  wool ;  but  that  a  part  performance,  only,  gave  no  title;  and  the  defendant 
took,  by  his  levy,  no  other  or  better  title  than  H.  had. 

Meldf  ahOf  that  the  title  to  the  sheep  was  in  the  plaintiff. 

There  is  not  known  in  practice,  and  cannot  be  in  law,  such  a  union  of  interest  or 
title,  or  partnership,  in  animals,  as  that  one  party  shall  own  the  carcass,  and 
the  other  the  wool,  the  hair,  or  the  feathers.    Fer  Pottbb,  J 

THIS  action  was  brought  by  the  plaintiff,  an  infant,  by 
her  guardian,  to  recover  for  the  value  of  seventeen 
sheep,  which  were  taken  by  the  defendant,  who  was  a 
constable,  by  virtue  of  an  execution  issued  upon  a  judg- 
ment recovered  in  a  justice's  court  against  one  George 
Hasbrouck.  The  judgment  and  execution  were  fair  on 
their  face,  and  no  question  was  raised  as  to  their  validity ; 
and  the  property  was  regularly  advertised  and  sold. 

The  action  was  commenced  in  a  justice's  court,  and 
tried  there.  The  plaintiff"  recovered  a  judgment,  from 
which  an  appeal  was  taken  to  the  county  court  of  Cort- 
land county.  By  reason  of  the  relationship  of  the  county 
judge  to  one  of  the  parties,  it  was  certified  into  the 
Supreme  Court,  and  tried  at  a  circuit  court,  at  which  the 
plaintiff  again  recovered  a  judgment,  for  $65,  damages. 
Upon  a  case  and  exceptions  a  motion  was  made,  at  a 
special  term,  for  a  new  trial.  The  motion  was  denied, 
and  judgment  having  been  entered,  the  defendant  ap- 
pealed to  the  general  term. 
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Leans  BatUon,  for  the  plaintiff. 
McDowell  &  EdwardSy  for  the  defendant 

By  the  Courty  Pottbr,  J.  The  plaintiff  claimed  title  to 
the  property  in  question ;  first,  as  a  gift  from  her  mother  of 
an  ewe  lamb,  and  an  agreement  then  made  by  the  mother 
with  George  Hasbrouck  (the  defendant  in  the  execation 
under  which  the  sheep  were  taken)  to  keep  the  sheep  for 
the  plaintiff,  upon  the  terms  of  giving  the  plaintiff  all  the 
increase,  and  Hasbrouck  to  have  the  wool  for  the  keeping. 
The  claim  by  the  plaintiff  is,  that  this  sheep  and  its  in- 
crease  for  some  six  years,  amounted  to  some  seventeen 
sheep.  The  claim  of  the  defendant  was,  that  these  sheep, 
and  the  wool  upon  them,  belonged  to  George  Hasbrouck, 
and  that  if  the  sheep  belonged  to  the  plaintiff,  the  de* 
fendant  still  had  a  right  to  levy  upon  them  and  sell  Has- 
brouck's  interest  in  the  wool.  The  question  of  the 
ownership  of  the  sheep  was  a  question  of  fact,  fairly 
tried,  and  found  in  favor  of  the  plaintiff,  and  I  am  not 
able  to  see  any  question  that  we  can  review,  upon  that 
point  It  was  the  main  and  material  issue  upon  the  trial, 
and  no  error  prejudicial  to  the  defendant  seems  to  have 
been  committed  on  the  trial,  upon  this  point  The  defend* 
ant  urges  the  argument  that  the  sheep  in  question,  upon 
the  plaintiff's  theory,  belonged,  with  special  defined  inter- 
ests, to  the  plaintiff  and  George  Hasbrouck  together; 
the  plaintifi*  having  title  to  the  carcasses,  and  Hasbrouck 
the  title  to  the  wool,  as  a  consideration  for  the  care  and 
keeping;  that  the  plaintiff  had  no  right  to  the  wool  be- 
cause she  owned  the  carcass;  and  that  the  measure  of 
damages  was  wrong,  because  she  recovered  for  both  car- 
cass and  wool 

The  questions  of  law  were  disposed  of  by  the  judge,  al 
the  trial,  as  follows :  "  Although  the  defendant  (in  the 
execution)  was  entitled  to  the  wool  raised  from  the  sheep, 
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yet,  nevertheless,  the  title  to  the  sheep  was  in  the  girl,  if 
they  are  the  increase  of  the  lamb,  as  against  this  defend- 
ant, who  would  not  have  a  right  to  levy  upon  the  wool 
upon  the  backs  of  the  sheep,  for  a  debt  against  fhe  grand- 
father. He  has  no  right  to  set  up  that  claim  for  the  wool, 
and  the  plaintiff  has  the  right  to  set  up  the  claim  for  the 
fall  value  of  the  sheep." 

The  defendants  counsel  duly  excepted  to  that  portion 
of  the  charge  in  which  the  court  charged  the  jury  that, 
"  although  the  defendant  (in  the  execution)  was  entitled 
to  the  wool  raised  from  the  sheep,  yet,  nevertheless,  the 
title  of  the  sheep  was  in  the  girl,  if  they  are  the  increase 
of  that  lamb,  as  against  this  defendant,  who  would  not 
have  the  right  to  levy  upon  the  wool  upon  the  backs  of 
the  sheep,  for  a  debt  against  the  grandfather.  He  has  no 
right  to  set  up  that  claim  for  the  wool,  and  the  plaintiff 
has  the  right  to  set  up  the  claim  for  the  full  value  of  the 
sheep ;"  and  to  every  part  of  such  portion  of  the  charge. 
The  defendant's  counsel  requested  the  court  to  charge  the 
jury,  that  George  Hasbrouck  had  an  interest  in  the  sheep 
claimed  for,  at  least  to  the  extent  of  the  wool  growing 
thereon  at  the  time  of  the  levy  and  sale.  The  court  re- 
fused so  to  charge,  and  the  defendant  duly  excepted.  The 
defendant's  counsel  also  requested  the  court  fo  charge  the 
jury,  that  if  George  Hasbrouck  had  an  interest  in  the 
sheep  to  the  extent  of  the  wool  growing  thereon,  at  the 
time  of  the  levy  and  sale,  the  defendant  had  a  right  to 
levy  upon  and  sell  such  interest.  The  court  refused  so  to 
charge,  and  the  defendant  duly  excepted.  The  defend- 
ant's counsel  also  requested  the  court  to  charge  the  jury, 
that  if  the  plaintiff  is  entitled  to  recover  for  any  of  the 
sheep  claimed  for,  her  recovery  must  be  limited  to  the 
value  of  the  sheep,  less  that  part  of  the  value  which  the 
wool  constituted.  The  court  refused  so  to  charge,  and 
the  defendant  duly  excepted.  This  presents  all  the  ques- 
tions of  law  that  arise  in  the  case. 
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I  think  the  learned  judge  correctly  laid  down  the  law 
in  this  case.  George  Hasbroack  had  no  title  to  these 
sheep  ;  he  was  a  mere  bailee  of  the  sheep.  Nor  had  he 
any  title  to  the  wool,  until  he  had  performed  his  entire 
contract  of  keeping  the  sheep  till  shearing  time ;  and  for 
the  entire  performance  of  this  contract  on  his  part,  he  was 
entitled  to  the  consideration  promised,  to  wit,  the  wool- 
Part  performance  on  his  part,  only,  gives  no  title ;  and 
the  defendant,  by  his  levy,  took  no  other  or  better  title 
than  George  Hasbroack,  the  bailee,  had.  The  case  of 
Pierce  v.  Schanck,  (3  Etllj  28,)  illustrates  the  rule.  The 
plaintiff  delivered  logs  at  a  saw- mill,  to  be  sawed  under  a 
contract  with  the  miller,  that  he  should  saw  them  into 
boards,  within  a  specified  time,  and  that  each  party  should 
then  have  one  half  of  the  boards.  This  was  held  to  be  a 
bailment,  merely;  the  title  remained  in  the  plaintiff  until 
the  logs  were  manufactured  into  boards,  according  to  the 
contract;  that  the  contract  was  entire;  the  sawyer  ob- 
tained no  title  by  sawing  a  part  of  them ;  and  it  was  held, 
that  the  bailor  could  bring  trover  for  any  part  of  the  boards 
that  wa9  converted  before  a  full  performance  of  the  con- 
tract. (See  Cunningham  v.  JoneSy  20  K  Y.  486 ;  22  id.  162; 
JoTiea  on  Bailm.  100,  101.) 

George  Hasbrouck  had  no  interest  even  in  the  wool,  in 
February,  that  could  be  levied  upon,  and  none  before 
shearing  time,  which  was  conceded  to  be  in  June.  Before 
that  time  his  interest  was  a  mere  contingent  one,  dependent 
upoD  the  full  performance  of  his  contract.  The  wool  was 
thi  compensation  he  was  to  receive  for  keeping  and  sup- 
porting Jthese  sheep.  There  is  not  known  in  practice,  and 
cannot  be  in  law,  such  a  union  of  interest  or  title,  or  part- 
nership, in  animals,  as  that  one  party  shall  own  the  carcass, 
the  other  the  wool,  the  hair  or  the  feathers.  Though  we 
are  not  called  upon  to  decide  what  interests  parties  might 
create  by  special  contract,  expressing  such  a  union.  This 
was  no  such  contract. 
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But  the  defense  proceeded  upon  no  such  theory,  either 
in  their  answer  or  on  the  trial.  They  levied  upon  and 
sold  the  whole  property ;  they  sold  the  plaintiff's  property 
as  the  property  of  George  Hasbrouck ;  not  as  bailee,  but  as 
absolute  owner  of  the  sheep ;  not  the  wool  only,  but  the  car- 
cass, carrying  the  wool  with  it  He  took,  and  assumed  the 
right  to  sell,  and  did  sell,  the  plaintiff's  interest  in  the 
sheep,  and  this  title  being  found  by  the  jury  to  be  in  the 
plaintiff,  the  charge,  and  refusals  to  charge,  by  the  learned 
judge,  were  right    The  judgment  should  be  affirmed. 

[Thiso  Dbpartment,  General    Terk,  at   Binghamton,  June  6,  18*71. 
MtUeTj  P.  J.,  and  Fotterj  Justice.] 


Brekn  v8.  The  City  op  Trot. 

Where  the  charter  of  a  city  gave  to  the  common  council  the  power  to  cauae 
streets,  alleys  and  avenues  to  he  opened  and  widened,  and  to  he  regulated, 
graded  and  paved,  and  from  time  to  time  to  he  repaired  or  regraded,  and 
provided  that  "  the  expense  of  all  new  work  or  improvements  and  alterations 
not  in  the  nature  of  ordinary  repairs,  shall  he  assessed  and  he  a  lien  upon 
the  property  heneflted,  when  completed,  in  sections  or  as  a  whole,  and  so 
certified  to  the  comptroller,  hy  the  local  assessors;"  and  the  common  council, 
hy  resolution,  directed  the  city  engineer  to  estahlish  the  grade  of  an  avenue, 
from  one  specified  point  to  another,  at  an  expense  not  exceeding  $2500,  and 
directed  the  proper  authorities  to  advertise  for  proposals  for  grading  said 
avenue ;  Seid  that  the  latter  clause  of  the  ahove  provision  required  the  ex- 
pense  of  the  work  in  question  to  he  assessed  upon  the  property  directly 
benefited  thereby,  and  not  upon  the  property  of  the  city  at  large ;  tlR  work 
contemplated  being  "  new  work,"  within  the  meaning  of  the  charter,  and  not 
in  the  nature  of  "  ordinary  repairs." 

Mdtl,  ahOf  that  to  justify  a  general  tax  upon  the  property  of  the  city  for  a  work 
or  improvement  in  the  nature  of  that  proposed,  two  things  were  required 
by  the  charter:  1st.  The  work  must  not  be  new.  2d.  It  must  he  only  an 
ordinary  repair, 

ON  the  18th  day  of  May,  1871,  the  common  council  of 
the  city  of  Troy,  by  resolution,  directed  the  city  en- 
gineer to  establish  the  grade  of  Oakwood  avenue,  from 
Vol.  LX.  27 
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the  HooBick  road  northerly  to  the  water  works  gate.  And 
also  directed  the  proper  authorities  to  advertise  for  proposals 
for  grading  said  avenue,  when  the  grade  should  be  estab- 
lished by  the  engineer.  This  resolution  was  approved  by 
the  mayor,  but  the  expense  was  limited  to  a  sum  not  ex- 
ceeding $2500.  The  city  engineer  established  the  grade, 
which  required  an  excavation  upon  a  portion  of  the  avenue 
varying  from  a  few  inches  to  four  and  a  half  feet,  and  upon 
another  portion  thereof  required  a  filling  varying  from  a 
few  inches  to  about  four  feet  There  was  an  advertise- 
ment soliciting  proposals  to  execute  the  work,  and  some 
bids  had  been  received,  but  no  contract  had  yet  been 
awarded.  It  was  contemplated  by  the  city  authorities  to 
let  the  contract  for  executing  the  work,  to  the  lowest  re- 
sponsible bidder,  and  to  raise  the  money  necessary  to 
defray  the  expense  of  said  work,  by  a  tax  upon  all  the 
property  liable  to  taxation,  within  the  city.  For  the  pur- 
poses of  a  highway,  the  proposed  grade  was  preferable  to 
the  present  grade. 

J.  jP.  Att>erUon^  for  the  plaintiff 

B.  A.  ParmenteTf  for  the  defendant 

Ingalls,  J.  Substantially  but  one  question  has  been 
discussed  by  counsel  upon  this  motion,  which  is,  whether 
the  money  necessary  to  defray  the  expense  of  said  work 
is,  by  the  charter  of  said  city,  required  to  be  raised  by 
tax  upon  all  the  taxable  property  within  the  city,  or  upon 
the  property  to  be  directly  benefited  by  such  improvement 

This  presents  for  determinatin  a  simple  question  of  power 
to  tax,  which  must  be  derived  from  the  charter,  and  laws 
not  inconsistent  therewith.  And  all  considerations  of  ex- 
pediency or  equality  of  taxation  must  be  rejected  as  be- 
longing to  the  legislature  and  not  to  the  judiciary.  It  is 
the  duty  of  the  court  to  fairly  construe  and  enforce  the 
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law  as  it  is  enacted,  but  not  to  legislate.  The  first  section 
of  title  3  of  said  charter  provides  as  follows :  "  The  legis- 
lative powers  of  said  city  shall  be  vested  in  the  common 
council."  Such  powers  are  subordinate  to  the  authority 
of  the  legislature  of  the  State,  and  must  be  exercised  in 
accordance  with  the  charter  of  said  city,  and  the  laws  not 
inconsistent  therewith,  enacted  by  the  legislature.  In 
construing  such  charter,  its  language  must  receive  a  reason- 
able interpretation,  with  a  view  to  ascertain  and  effectuate, 
as  far  as  possible,  the  intention  of  the  legislature. 

Section  1  of  title  4  of  said  charter  provides  as  follows : 
**  The  common  council  shall  have  power,  under  the  re- 
strictions and  limitations  hereafter  mentioned,  and  in  pur- 
suance of  existing  laws  not  inconsistent  herewith,  to  cause 
streets,  alleys  and  avenues  to  be  opened  and  widened, 
and  to  be  regulated,  graded  and  paved,  and  the  streets, 
alleys  and  avenues  to  be  kept  in  repair,  and  from  time  to 
time  to  be  repaired  or  regraded  and  repaved ;  to  provide 
that  lamp  posts  and  lamps  be  erected,  and  cisterns  made 
for  the  purpose  of  providing  water  in  case  of  fire ;  to 
cause  sewers  and  drains,  wells  and  pumps  to  be  constructed 
and  repaired  ;  and  generally  to  cause  such  other  improve- 
ments in  and  about  such  streets,  alleys,  avenues  and 
squares,  to  be  made  as  the  public  want  or  convenience 
shall  require.  The  expense  of  all  new  work  or  improve- 
ments  and  alterations  not  in  the  nature  of  ordinary  repairs, 
shall  be  assessed  and  be  a  lien  upon  the  property  benefited, 
when  completed,  in  sections  or  as  a  whole,  and  so  certified 
to  the  comptroller,  by  the  local  assessors."  In  my  judg- 
ment, the  latter  clause  of  the  above  section,  reasonably 
construed,  requires  the  expense  of  the  work  in  question 
to  be  assessed  upon  the  property  to  be  directly  benefited 
thereby,  and  not  upon  the  property  of  the  city  at  large. 
The  language  employed  is  clear  and  unambiguous.  "  The 
expense  of  all  new  work  or  improvements  and  alterations 
not  in  the  nature  of  ordinary  repairs."    The  last  express- 
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ion,  '^  not  in  the  nature  of  ordinary  repairs,"  used  in  that 
connection,  is  significant,  and  has  the  effect  to  qualify  the 
portion  of  the  section  which  immediately  precedes  it,  in 
regard  to  new  work,  or  improvements  and  alterationsi 
and  aids  very  much  in  determining  what  should  be  re- 
garded new  work  within  the  meaning  of  said  section. 
To  justify  a  general  tax  upon  the  property  of  the  city  for 
a  work  or  improvement  in  the  nature  of  the  work  in 
question,  two  things  are  required  by  the  charter :  1st.  The 
work  must  not  be  new.  2d.  It  must  be  only  an  ordinary 
repair.  It  would  seem  to  be  an  unwarrantable  construc- 
tion to  hold  that  a  work  or  improvement  involving  an 
excavation  and  filling  of  the  magnitude  of  the  one  contem- 
plated, and  attended  with  such  an  expenditure  of  money, 
and  which  would  wholly  change  the  grade  and  condition 
of  the  avenue,  did  not  constitute  a  new  wor]c,  but  should 
be  regarded  only  an  ordinary  repair  of  the  highway.  The 
very  words,  "  in  the  nature  of  ordinary  repairs,"  used  in 
that  connection,  naturally  suggest  to  the  mind  the  idea 
that  only  such  work  as  would  be  necessary  to  preserve  the 
highway  in  W»  usual  condition  without  any  material  change 
in  its  grade,  was  intended.  If  by  wear  or  otherwise  it 
became  uneven,  it  should  be  repaired  by  depositing  thereon 
^avel  or  other  material  to  create  an  even  surface ;  or,  if 
a  bridge  decayed  and  became  insecure,  it  should  be  re- 
paired, or  even  replaced,  if  necessary,  by  a  new  one. 
These  would  be  regarded  in  the  nature  of  ordinary  re- 
pairs, because  they  would  be  such  as  were  necessary  to 
the  reasonable  use  and  enjoyment  of  the  highway  in  its 
usual  condition. 

The  improvement  contemplated  must  be  fairly  consid- 
ered extraordinary,  both  in  regard  to  the  proposed  change 
in  the  grade  and  condition  of  the  highway,  and  the  ex- 
pense attending  the  work.  Again ;  section  16  of  the 
same  title  provides:  "Whenever  an  improvement  shall 
be  ordered  by  the  common  council,  contemplated  in  the 
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foregoing  provisions,  except  th«  opening  or  widening  of 
streets,  alleys  and  avenues,  the  expense  of  such  improve- 
ment shall,  within  fifteen  days  thereafter,  be  apportioned 
and  charged  upon  the  property  and  persons  benefited 
thereby."  The  language  employed  in  this  section  seems 
to  imply  that  the  city  at  large  can  only  be  taxed  in  this 
respect  for  the  purpose  of  ordinary  repairs  to  the  high- 
ways, and  that  all  other  improvements  of  this  nature 
must  be  borne  by  the  persons  and  property  directly  ben- 
efited. Again ;  in  section  25  of  the  same  title,. the  expres- 
sion, **  ordinary  expenses  of  repairing  streets,"  is  employed, 
and  in  such  connection  as  to  indicate  that  it  was  the  de- 
sign  to  limit  the  nature  and  extent  of  snch  repairs;  in 
which  particular  it  is  in  harmony  with  the  other  provis- 
ions referred  to,  in  which  substantially  the  same  expression 
is  employed. 

But  I  deem  the  following  section  of  said  title  still  more 
eignificant,  as  bearing  upon  this  question  of  construction : 
Section  26  provides  "  that  the  said  common  council,  in 
addition  to  the  foregoing,  shall  and  may,  in  each  and 
every  year,  cause  a  sum  suflicient  to  pay  all  the  ordinary 
and  necessary  expenses  of  maintaining  the  city  govern- 
ment, including  the  maintaining  of  the  highways  of  said  oity 
and  the  bridges  thereon,  and  the  maintenance  of  the  Hud- 
son river  been  Troy  and  Albany,  to  be  raised,  levied  and 
collected  by  tax,  which  sum  shall  be  raised,  apportioned, 
levied  and  assessed  in  one  tax  upon  the  real  and  personal 
property  liable  to  taxation  in  the  city  of  Troy." 

Oakwood  avenue  is,  by  section  30  of  said  4th  title,  ex- 
pressly declared  to  be  one  of  the  highways  of  said  city. 
In  section  26  the  expression  is,  "  maintaining  the  high- 
ways." Webster's  Dictionary,  which  has  become  in  effect 
a  law  book  on  questions  of  construction,  defines  the  word 
** maintain"  as  follows:  "To  hold,  preserve,  or  keep  in 
any  particular  state  or  condition ;  to  sustain ;  not  to  suflfer 
to  fail  or  decline."    It  would  certainly  be  unwarrantable 
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to  bold  that  the  work  in  qnestion  was  embraced  within 
the  terms  '^maintaining  of  highways."  The  change  con- 
templated is  too  radical  and  extensive  to  be  regarded  as  or- 
dinary repair,  essential  to  maintaining  the  highway  in  its 
usaal  or  ordinary  condition. 

Suppose  a  contract  had  been  entered  into,  by  which  a 
party  agreed  to  maintain  the  highway  in  quention^  and  make 
all  ordinary  repairs.  I  apprehend  no  person  would  con- 
tend that  such  obligation  would  embrace  the  improvement 
in  question.  The  various  provisions  of  the  charter,  so  far 
as  they  bear  upon  this  question,  seem  to  be  harmonious ; 
and  it  is  quite  apparent  that  it  was  the  intention  of  the 
authors  of  such  charter,  acting  through  the  legislature,  to 
restrict,  as  far  as  practicable,  the  liability  of  the  city  to 
taxation  for  improvements  of  the  nature  of  the  one  in 
question,  and  to  impose  the  burden  upon  those  who  were 
expected  to  derive  direct  benefit  therefrom.  With  the 
wisdom  of  such  policy  we  have  nothing  to  do.  The  ques- 
tion presented  by  this  motion  is  one  of  power,  not  of 
expediency,  and  if  such  policy  is  unwise,  the  legislature 
must  provide  the  remedy.  I  therefore  conclude  that  the 
expense  of  the  contemplated  improvement,  if  incurred, 
cannot  legally  be  imposed  by  tax  upon  the  city  at  large, 
but  must  be  assessed  upon  the  property  to  be  directly 
benefited  thereby. 

I  have  examined  the  case  cited  by  the  city  attorney, 
The  People  v.  The  City  of  Brooklyn,  (23  Barb.  180.)  The 
particular  provisions  of  the  charter  of  Brooklyn  are  not 
stated,  and  the  reasoning  of  Judge  Strong,  in  his  opinion, 
does  not,  in  my  judgment,  conflict  materially  with  the 
views  herein  expressed. 

[Rbnbsblabb  Sfbcial  Term,  June  22, 1871.    /n^o/Zv,  Justice.] 
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In  the  matter  of  the  National  Mechanics  Banking  As- 
sociation V8.  The  Mariposa  Company. 

In  the  matter  of  Samuel  B.  White  vs.  The  Same. 


There  is  no  propriety  in  allowing  one  creditor  to  make  a  motion  for  a  receiver 
and,  by  stipulation  with  the  attorney  for  the  defendants,  to  allow  the  pro- 
ceedings to  lie  dormant  for  months,  until  other  creditors  proceed  to  col- 
lect their  claims,  and  then,  by  consent  of  the  attorney,  attempt  to  gain  a 
priority. 

The  rule  which  is  applied  to  dormant  executions  should  be  applied  to  such 
proceedings,  and  the  vigilant  creditor  should  be  allowed  priority ;  especially 
when  it  is  apparent,  from  all  the  fiicts  in  the  case,  that  there  has  been  collu- 
sion in  regard  to  the  prosecution  of  the  claim  of  one  creditor,  to  defeat  the 
claim  of  the  other. 


I^N*  these  cases  two  applications  had  been  made  for  re- 
ceivers, and  both  had  been  granted.  In  White  v.  Hie 
Mariposa  Company^  the  first  application  was  made  on  the 
4th  of  March,  1870,  and  after  two  or  three  adjournments, 
a  stipulation  was  agreed  to  by  the  counsel  for  both  parties, 
that  the  hearing  should  be  adjourned  to  such  time  as 
either  party  might  desire  to  bring  the  same  on,  upon  one 
day's  notice.  This  was  in  October,  1870.  Nothing  was 
done,  under  the  stipulation,  until  May  13,  1871,  when  a 
notice  was  served  of  bringing  on  the  motion,  pursuant  to 
the  stipulation,  which  was  adjourned  by  consent  until  the 
18th  of  May,  1871,  when  the  order  was  made  appointing 
a  receiveA 

In  the  other  case,  the  petition  and  notice  of  motion  was 
served  on  the  11th  of  May,  1871,  adjourned  on  the  con- 
sent of  parties  to  the  17th  of  May,  1871,  when  an  order 
appointing  a  receiver  was  made,  and  the  bond  approved 
on  the  18th,  and  filed  on  the  20th,  of  May. 

A  motion  was  now  made  to  set  aside  the  order  appoint- 
ing a  receiver  in  the  case  of  White. 
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Inqraham,  J.    I  think  the  motion  should  be  granted : 

Ist.  Because  there  is  no  propriety  in  allowing  one  cred- 
itor to  make  a  motion  for  a  receiver,  and,  by  stipulation 
with  the  attorney  for  the  defendants,  to  allow  said  pro- 
ceeding to  lie  dormant  for  months,  until  other  creditors 
proceed  to  collect  their  claims,  and  then  by  consent  of  the 
attorney,  attempt  to  gain  a  priority.  The  rule  which  i^ 
applied  to  dormant  executions  should  be  applied  to  each 
proceedings,  and  the  vigilant  creditor  should  be  allowed 
priority. 

2d.  Because  it  is  apparent,  from  the  whole  facts  in  the 
case,  that  there  was  collusion  in  regard  to  the  proceeding  in 
the  case  of  White  against  the  company,  to  defeat  the  claim 
of  the  Bank.  The  same  attorney  appeafed  for  the  de- 
fendants, in  both  cases ;  and  while  he  was  postponing  the 
case  of  the  bank,  from  day  to  day,  under  oflfers  of  settle- 
rnent,  and  after  the  appointment  of  a  receiver,  and  ap- 
proval of  the  bond,  while,  under  another  promise  of  an 
oiFer  of  settlement,  he  obtained  a  postponement  of  the 
filing  of  the  papers,  and  a  further  delay  for  the  same  pur- 
pose, such  attorney  was  consenting  to  the  proceeding  in 
the  case  of  "White;  which  was  concealed  from  the  at- 
torneys for  the  bank,  and  the  application  for  which  was 
made  out  of  the  ordinary  course  of  business,  and  not  at 
the  usual  place  for  hearing  such  motions,  as  prescribed  by 
the  rules  of  the  court.  ^ 

3d.  Because,  in  fact,  the  receiver  in  the  ci^e  of  the 
bank  was  appointed  on  the  17th  of  May,  and  the  bond 
approved  on  the  18th  of  May ;  while  the  order  in  the 
other  case  was  made  on  the  18th  of  May,  and  the  bond 
approved  on  that  day. 

The  attempt  to  overreach  and  defeat  proceedings  of 
other  creditors,  by  obtaining  a  postponement  of  the  filing 
of  the  papers,  should  not  b^  allowed  to  succeed,  when  it 
is  apparent  that  the  attorney  of  the  defendants  knew  of 
both  proceedings ;  knew  that  the  receiver  had  been  ap- 
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pointed  on  the  17tb  of  May ;  and  obtained  such  delay  for 
the  evident  purpose  of  advancing  the  other  application, 
with  the  view  of  giving  priority  therein. 

The  motion  should  be  granted,  with  }10  costs. 

[Nbw  Tobk  Special  Term,  July  19,  1871.    Ingrahami  Justice.] 


-••»- 


Ballou  v9.  Cunningham. 

Where  a  chattel  mortgage  contained  a  power  to  the  mortgagee,  in  case  of  de- 
Ikolt  in  payment,  to  take  possession  of  the  property,  and  sell  the  same,  and 
after  deducting  all  expenses,  to  apply  the  proceeds  in  payment  of  the  debt ; 
and  in  case  he  should  at  any  time  deem  himself  unsafe,  that  he  might  take 
possession  of  the  property  and  sell  the  same  at  public  or  private  sale,  before 
the  day  of  imyment;  Held  that  on  default  in  payment  at  the  day,  the 
mortgagee  might  sell  the  property  at  private  sale,  without  notice  to  the 
mortgagor ;  and  that  if  the  sale  was  fair  and  b<majlde,  the  right  of  the  mort- 
gagor to  redeem  was  foreclosed. 

Heldf  aUOj  that  under  such  circumstances,  the  mortgagee  did  not,  by  selling 
the  property  at  private  sale,  render  himself  liable  to  account  to  the  mort- 
gagor for  its  full  value ;  nor  could  the  latter  be  allowed  to  prove  the  value 
of  the  property,  for  the  purpose  of  recovering  the  difference  between -that 
sum  and  the  amount  realized  from  the  sale.    Mullin,  P.  J.,  dissented. 

APPEAL  by  the  plaintiff  from  a  judgment  entered  at  a 
special  term,  on  the  verdict  of  a  jury,  in  his  favor,  for 
947,  a  smaller  amount  than  was  claimed  by  him. 

The  action  was  brought  by  the  plaintiff,  the  mortgagee 
named  in  a  chattel  mortgage  executed  by  the  defendant, 
to' recover  a  balance  claimed  to  be  still  due  thereon.  The 
mortgage  was  given  to  secure  the  payment  of  $200,  with 
interest,  stated  to  be  borrowed  money.  It  was  dated 
November  1,  1867,  and  contained  the  following  proviso : 
"Provided  always,  and  this  mortgage  is  on  the  express 
condition,  that  if  the  said  Cunningham  shall  pay  to  the 
said  Ballou  the  sum  of  two  hundred  dollars  ($200)  with 
interest  thereon,  as  follows,  viz :  three  months  after  date^ 


426      CASES  m  the  supreme  court. 

Ballon  r.  CanninghanL 

which  the  said  "Wm.  Cunningham  hereby  agrees  to  pay, 
then  this  transfer  to  be  void  and  of  no  effect ;  bat  in  case 
of  non-payment  of  the  said  debt  and  interest  at  the  time 
above  mentioned,  the  said  Ballon  shall  have  full  power  to 
enter  upon  the  premises  of  the  said  party  of  the  first  part, 
or  any  other  place  or  places  where  the  goods  and  chattels 
aforesaid  may  be,  to  take  possession  of  said  property  to 
sell  the  same,  and  the  avails  (after  deducting  all  expenses 
of  the  sale  and  keeping  of  the  said  property,)  to  apply  in 
payment  of  the  above  debt ;  and  in  case  the  said  Ballon 
shall  at  any  time  deem  himself  unsafe,  it  shall  be  lawful 
for  him  to  take  possession  of  said  property  and  to  sell  the 
same  at  public  or  private  sale  previous  to  the  time  above 
mentioned  for  the  payment  of  said  debt,  applying  the 
proceeds  as  aforesaid,  after  deducting  all  expenses  of  the 
sale  and  keeping  of  the  said  property.  If  from  any  cause 
said  property  shall  fail  to  satisfy  said  debt,  interest,  costs 
and  charges,  I  covenant  and  agree  to  pay  the  deficiency." 
The  other  material  facts  are  stated  in  the  opinion  of 
the  court. 

Jonen  dt  BaUou^  for  the  appellant. 

I.  The  mortgage  in  this  case  contains  an  express  prom- 
ise to  pay  the  amount  secured ;  hence  this  action  will  lie. 
(Gulver  v.  Smon,  3  Comst  264  ) 

U.  The  mortgage  provides  that  in  case  default  is  made 
in  payment,  the  mortgagee  may  take  possession  of  the 
mortgaged  property  and  sell  the  same ;  and  in  a  subse- 
quent clause  of  the  same  sentence,  that  in  case  the  mort- 
gagee shall  at  any  time  deem  himself  unsafe,  he  may  take 
possession  of  the  mortgaged  property  and  sell  the  same  at 
public  OT  private  sale.  This  language,  by  construction  and 
upon  authority,  authorizes  a  public  or  private  sale  in 
either  case.  {Chamberlain  v.  Martin^  43  Barb.  607.)  1.  The 
mortgage  provides  for  a  sale  in  case  of  default  in  payment, 
but  does  not  specify  whether  a  public  or  private  sale,,  leav- 
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ing  the  manner  of  sale  doubtful  or  ambiguous ;  hence  the 
ambiguity  must  be  taken  most  strongly  against  the  mort- 
gagor, whose  language  is  used.  ^^  Verba  chartarum  fortius 
aecipiunter  contra  prof erentum.^'  (Breasted  v.  Earmera'  Loan 
and  Trust  Co.,  8  N.  Y.  305.)  2.  By  the  acknowledged 
rule  of  construction,  noscitur  a  sociisj  the  first  member  of 
the  sentence,  if  there  be  any  doubt  in  its  meaning,  should 
be  controlled  by  the  other  members  which  are  entirely 
unequivocal.  {Broom's  Leg,  Maxims,  450,  and  cases  cited, 
8  N.  Y.  304.)  3.  The  word  "  sale,"  in  the  first  clause  of 
the  sentence,  being  unqualified,  but  being  coupled  with 
the  words  "public  or  private,"  in  the  second  clause  of  the 
same  sentence,  shows  that  it  is  used  in  the  same  sense  in 
both  places*  "  Oopulatio  verborum  indicat  acceptationem  in 
eodem  sensu.'*    (^Broom's  Legal  Maxims,  450.) 

IIL  The  property  mentioned  in  the  mortgage  having 
been  regularly  sold,  under  a  power  contained  in  the  mort- 
gage, and  credited  upon  the  mortgage  debt,  and  the  sale 
being  free  from  fraud  or  collusion,  evidence  as  to  the 
value  of  the  mortgaged  property  is  inadmissible,  and  the 
balance  may  be  collected  of  the  mortgagor  by  action. 
{OhoU  V.  Tioga  R.  B.  Co,,  ^  Barb.  180;  27  N.  Y.  546.) 

J.  T.  Spriggs  and  A.  Cobum,  for  the  respondent. 

I.  The  answer  of  the  defendant  sets  up  an  equitable 
defense,  which  the  court  below  excluded,  except  as  to  the 
cow.  This  was  error;  but  it  was  an  error  in  favor  of  the 
plaintifi^,  and  affords  no  grounds  for  a  new  trial  on  this 
appeal.  (  Western  Bank  v.  Sherwood,  29  Barb,  383.  Pratt 
V.  Stiles,  17  ffottf.  Pr.  211,  221.  Archer  v.  Cole,  22  id,  411. 
Hinman  v.  Judaon,  13  Barb,  629.)  1.  The  ofter  was,  in 
substance,  to  show  that  the  property  was  amply  sufficient, 
if  properly  sold,  to  pay  the  debt  and  expenses.  2.  The 
hay  mortgaged  was  ten  tons.  Three  tons  of  it  sold  for 
$51,  or  $17  per  ton,  "What  became  of  the  remaining 
seven  tons  ?    There  is  no  pretense  that  the  defendant  used 
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or  8old  any  of  it.  3.  If  this  hay  remained  unsold^  as  we 
insist  it  did,  there  was  at  least  JlOO  worth  of  hay  which 
should  have  been  applied ;  and  if  applied,  the  mortgage 
was  paid  in  fall.  4.  Instead  of  this,  the  case  shows,  if  it 
shows  any  thing  about  the  balance  of  the  hay,  that  the 
hay,  the  black  mare,  the  double  harness  and  the  bob- 
sleighs were  sold  for  860.87.  5.  The  sale  was  without 
notice  to  the  mortgagor,  and  did  not  foreclose  his  equity 
of  redemption.  And  having  the  right  in  equity  to  redeem, 
he  had  the  right  to  insist  that  upon  a  fair  sale  and  appli- 
cation of  the  property,  the  mortgage  debt  was  paid.  {Hari 
V.  Ten  Eychy  2  John.  Oh,  62,  100,  per  Kent,  Ch,  Chamber- 
lain  V,  Martinj  43  Barh,  607,  609.  Manning  v.  Monaghan^ 
23  N.  T.  549,  555,  per  Comstock,  J,)  6.  But  this  was  an 
error  in  favor  of  the  plaintifi',  and  he  cannot  take  advan- 
tage of  it  on  this  appeal. 

n.  The  appeal  in  this  case  is  from  the  judgment,  and 
does  not  bring  up  for  review  the  motion  for  a  new  trial  ou 
the  judge's  minutes.  {Code,  §  348,  and  notes,  Coyle  v.  Ctiy 
of  Brooklyn^  53  Barb.  41,  and  cases  cited.)  1.  On  appeal 
from  the  judgment,  it  cannot  be  urged  that  the  verdict  is 
against  the  "^weight  of  evidence.  (Anthony  v.  Smithy  A 
Bosw.  503.  Hozie  v.  Oreene,  37  Sow.  Pr.  97.)  2.  Nor  can 
the  finding  of  the  jury  be  reviewed  on  this  appeal,  except 
so  far  as  the  question  of  law  raised  at  the  trial,  and  the 
exception  taken,  may  render  it  necessary.  {Marquart  v. 
LaFargCy  5  Duer^  559.  Stettiner  v.  Granite  Ins.  Co.j  Id. 
594.)  3.  Such  an  appeal  only  brings  up  questions  of  law. 
(Bulkeley  v.  Kettletas,  4  Sandf.  450.  Benedict  v.  N.  T.  and 
Marlem  R.  B.  Co.,  8  N.  Y.  Leg.  Obs.  168.) 

in.  The  ruling  at  the  circuit,  as  to  the  value  of  the 
cpw,  was  correct,  both  upon  the  law  and  the  facts,  and  the 
judgment  should  be  affirmed.  (Archer  v.  Cole,  22  How. 
Fr.  411.  Pratt  v.  Stiles,  17  id.  211,  221,  and  eases  cited. 
Chamberlain  v.  Martin,  43  Barb.  607.  Manning  v.  Mona- 
ghan,  23  N.  T.  549,  550.     Craig  v.  Tappin,  2  Sandf.  Ch.  78, 


BUFFALO— FEBRUARY,  1871.  429 

.  • 

Ballou  9.  GanQingham. 

90,  91.  Stoddard  v.  DenUm^  38  Sow.  Pr.  296,  299.  Case 
V.  Boughtofiy  11  Wend,  106.  Charter  v.  Stevens^  3  DeniOy 
33.)  1.  The  cow  was  sold  at  private  sale,  withont  notice 
to  the  defendant,  and  at  much  less  than  her  fair  value. 
2.  If  the  plaintiff  had  kept  the  cow,  as  he  might  have 
done,  there  could  be  no  question  that  he  must  allow  her  full 
value.  {Craig  v.  Tappin,  supra.)  3.  The  plaintiff's  own 
witness,  Jones,  testified  that  she  was  worth  at  that  time 
of  year,  865.  The  defendant  testified  she  was  worth  $100, 
and  gave  his  reasons  for  it  4.  The  jury  had  the  whole 
testimony  before  them,  and  settled  the  question  of  her 
value,  as  a  question  of  fact  5.  We  have  the  right  to  say, 
and  we  insist,  upon  the  facts  proved,  that  the  sale  was 
neither  fair  nor  bona  fide.  {Chamberlain  v.  Martin,  43 
Barb.  607.  Manning  v.  Monaghan,  23  N.  T.  549,  550.) 
(a.)  It  was  without  notice  to  the  mortgagor.  (6.)  The 
wagon  was  sold  for  a  mere  nominal  amount,  and  far  less 
than  its  value  for  the  iron  upon  it.  (c.)  As  to  the  seven 
tons  of  hay  mortgaged,  no  account  is  given,  (d.)  The 
horse,  harness  and  bob-sleighs  were  sold  at  Boonville, 
while  the  wagon  and  hay  were  sold  at  the  defandant's  fartn. 
Was  the  property  sold  at  Boonville  present  and  subject  to 
inspection  ?  The  case  does  not  show  that  it  was,  and  we  in- 
sist that  it  was  not.  (e.)  The  defendant's  farm  was  near 
Forestport,  and  several  miles  from  Boonville.  Two  of 
the  notices  were  posted  at  Boonville,  and  the  other  at 
Forestport,  in  the  town  of  Remsen,  while  the  mortgagor 
was'in  TJtica,  thirty  miles  from  either  place.  (2  Stat,  at 
Large^  p.  269,  §  148.)  Upon  these  facts,  it  is  submitted 
that  the  sale  neither  was,  nor  was  intended  to  be,  a  fair, 
bma  fide  sale ;  that  advantage  was  taken  of  the  defend- 
ant's absence,  to  sell  the  property  without  his  knowledge, 
and  for  much  less  than  its  fair  market  value.  6.  The 
hay  remaining  unsold  and  unaccounted  for,  was  properly 
tak^n  into  account  in  adjusting  the  amount  of  damages. 
The  amount  mortgaged  was  ten  tons,  and  three  tons  of  it 
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Bold  for  $17  per  ton.  What  became  of  the  balance? 
{Manning  v.  Monaghan,  supra,)  7.  The  objection  was  that 
evidence  of  value  was  not  admissible  under  the  pleadings 
and  upon  the  facts  proven.  The  answer  alleged^  in  sub- 
stance, and  as  an  equitable  defense,  that  the  sale  was  not 
a  fair  one,  and  that  the  property,  if  fairly  sold,  was  ample 
to  pay  the  debt  The  proof  merely  showed  a  sale  of  part 
of  it,  and  a  portion  of  it,  to  wit,  the  cow  and  the  wagon, 
for  much  less  than  their  value.  Hence  we  submit  that 
the  objection  was  unfounded  in  fact.  Suppose  we  had 
tendered  a  sum  of  money  and  sought  to  redeem  the  prop- 
erty, could  the  plaintiff  hold  the  property  without  regard 
to  its  value  ?  Clearly  not.  He  is  only  entitled,  in  equity, 
to  the  money  due  upon  his  mortgage.  So,  too,  if  the  prop- 
erty is  ample  to  pay  the  mortgage  debt,  the  mortgagee  is 
bound  in  equity  to  apply  it  fairly  and  honestly  in  satifac- 
tion  of  his  claim.  And  all  we  sought  to  show  was  that 
he  had  not  thus  applied  it,  but  had  sold  it  unfairly,  and 
thus  sacrificed  a  large  portion  of  its  value ;  that  in  equity 
the  debt  was  paid.  {Stoddard  v.  Denisony  38  Soto,  Pr, 
296.  Manning  v.  Monaghan,  23  N.  T.  549,  550.  Case  v. 
Boughton^  11  Wend.  106.     Charter  v.  Stevens,  3  Denio,  33.) 

rV.  Upon  the  facts  proved,  the  jury  were  fully  war- 
ranted in  finding,  as  they  did,  that  only  part  of  the  plain- 
tiff's  claim  was  unpaid;  and  it  was  his  misfortune  that 
the  balance  found  to  be  due  was  less  than  J50.  The  only 
question  submitted  to  the  jury  was  the  fair  market  value 
of  the  cow,  and  the  testimony  of  Jones,  the  plaintiff's 
witness,  showed  her  to  be  worth  $25  more  than  he  sold 
her  for,  thus  reducing  the  balance  below  $50. 

The  verdict  and  judgment  were  right  upon  the  law, 
and  should  not  be  disturbed. 

'  Johnson,  J.  The  action  was  to  recover  the  balance  re- 
maining due  upon  a  chattel  mortgage,  after  a  sale  of  the 
mortgaged  property,  and  the  application  of  the  proceeds. 


BUFFALO— FEBRUARY,  1871.  4^1 

Balloa  V.  GanDingham. 

The  mortgage  was  to  secure  the  payment  of  the  $200, 
three  months  from  date,  which  sum  the  mortgagor  agreed 
then  to  pay.  He  further  stipulated  and  agreed  that  in 
case  he  should  make  default,  the  mortgagee  might  take 
possession  of  the  property,  and  sell  the  same,  either  at 
public  or  private  sale,  and  after  deducting  all  expenses, 
apply  the  proceeds.  The  mortgage  further  provides  that 
"  if  from  any  cause  said  property  shall  fail  to  satisfy  said 
debt,  interest,  costs  and  charges,  I  covenant  and  agree  to 
pay  the  deficiency."  The  debt  was  not  paid  at  the  day 
specified,  and  the  plaintiff  took  possession  of  the  property 
by  virtue  of  the  mortgage,  by  his  agent,  one  Jones,  who 
was  a  constable.  Jones  advertised  and  sold  the  property 
at  public  auction,  except  one  cow,  which  the  plaintiff  sold 
at  private  sale  the  day  before  the  auction,  for  $40. 

The  defendant  claimed  that  by  taking  the  property  upon 
the  mortgage,  and  selling  it,  the  debt  was  paid,  if  he  could 
prove,  as  he  proposed  to  do,  that  the  property  was  really 
worth  much  more  than  the  amount  of  the  debt.  This 
evidence  was  objected  to  by  the  plaintiff's  counsel. 

The  judge  ruled  that  inasmuch  as  the  plaintiff  had  sold 
the  cow  at  private  sale  he  must  account  for  her  full  value, 
and  that  the  defendant  might  prove  the  value  of  the  cow. 
To  this  ruling  the  plaintiff's  counsel  excepted.  This  ex- 
ception presents  the  only  question  in  the  case. 

I  think  this  ruling  was  clearly  erroneous.  The  ruling 
is  placed  simply  upon  the  ground  that  the  sale  was  private. 
Sy  the  terms  of  the  mortgage,  the  plaintiff  had  the  same 
right  to  make  a  private  sale  that  he  had  to  make  a  public 
sale,  and  there  is  no  reason  why  he  should  be  held  to 
account  for  the  value  of  the  property  sold  in  that  way, 
more  than  for  that  sold  in  the  other.  Each  sale  was  under 
the  power  contained  in  the  instrument.  The  defendant 
had  clothed  the  plaintiff  with  this  power,  and  made  him 
his  agent  to  sell  his  remaining  interest,  which  was  a  mere 
equity  of  redemption.     The  title  of  the  plaintiff  had  be- 
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come  absolate  by  the  default  of  the  defendant  in  making 
payment  All  that  was  then  left  to  the  defendant  was  the 
right  to  redeem,  by  paying  the  debt  before  the  property 
should  be  sold. 

By  the  sale,  in  the  mode  prescribed  in  the  mortgage, 
the  right  of  redemption  was  cut  ofi^  and  the  defendant  had 
expressly  agreed  to  pay  any  deficiency  after  the  proceeds 
of  the  sale,  (less  costs  and  expenses,)  should  be  applied. 
The  parties  agreed  that  in  case  of  default,  which  might 
render  a  resort  to  the  property  necessary  in  order  to  give 
the  plaintiff  his  money,  the  property  might  be  sold  by  the 
mortgagee,  and  its  value  ascertained  in  that  way,  and  ap* 
plied  in  payment  of  the  debt 

It  is  now  said  that  the  defendant  should  have  had  notice 
of  the  private  sale,  before  it  was  made,  and  that  as  he  had 
no  notice  he  is  not  bound  by  it,  but  may  have  the  full  value 
of  the  cow  applied  in  payment,  contrary  to  his  express 
agreement  No  such  question  was  raised  or  suggested  at 
the  circuit,  and  the  ruling  was  not  placed  upon  any  such 
ground.  But  if  it  had  been,  the  position  is  clearly  unten- 
able. The  nature  of  the  power  exercised  must  be  gathered 
from  the  terms  of  the  instrument,  and  that  certainly  does 
not  require  or  contemplate  any  notice  to  the  defendant  in 
case  of  a  private  sale.  The  plaintiff  was  acting  as  the  de- 
fendant's agent  or  attorney,  with  full  power  to  sell  and 
convey  all  the  right  the  defendant  might  have,  and  it 
would  be  an  unheard  of  thing  to  require  the  agent  or 
attorney  to  give  his  principal  notice,  before  he  could  sell 
and  conclude  such  principal.  Had  notice  been  given, 
could  the  defendant,  by  objecting,  have  prevented  the 
plaintiff  selling  in  that  way  ?  Clearly  not  It  might  just 
as  well  be  said  that  he  could  prevent  a  public  sale  in  that 
way.  But  the  precise  question  has  been  decided  by  the 
court,  in  the  eighth  judicial  district,  which  is  authority  in 
this  court  {Chamberlain  v.  Martin,  43  Barb,  607.)  It  was 
there  expressly  held  that  a  private  sale,  under  such  a 
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power  in  a  mortgage,  without  notice  to  the  mortgagor, 
was  valid,  and  concluded  the  mortgagor,  if  made  in  good 
faith.  No  case  can  be  found  to  the  contrary,  where  the 
sale  has  been  made  in  good  faith,  under  a  power  and 
authority  like  this.  There  is  no  room  for  pretending  here 
that  the  plaintiff  did  not  act  in  good  faith,  in  selling  the 
cow  at  private  sale.  He  testifies  that  he  sold  her  for  all 
he  could  get,  and  that  he  intended  to  sell  her  for  all  she 
was  worth;  and  there  is  no  testimony  or  circumstance 
*  leading  to  a  contrary  conclusion.  No  one  testifies  that  he 
would  have  given  more  for  the  cow,  or  that  she  could  have 
been  sold  for  more  at  that  season  of  the  year.  No  one 
can  suppose  that  the  cow  would  have  sold  for  a  better 
price  at  public  sale;  much  less  will  the  law  infer  it,  without 
some  proof.  Indeed  it  would  appear,  judging  from  results, 
that  the  cow  was  in  fact  sold  more  advantageously  to  the 
defendant's  interests  than  the  property  sold  at  public 
auction.  The  net  proceeds  of  all  the  other  property  sold  at 
the  public  sale  were  only  about  $90.  The  expenses  of  the 
public  sale  and  keeping  the  property,  amounted  to  $23.75. 
This  shows  how  expensive  it  was  to  keep  animals  on  hand 
at  that  season  of  the  year,  and  the  importance  of  their 
being  sold  at  the  earliest  practicable  moment.  But  these 
considerations  bear  only  upon  the  question  of  good  faith, 
which  was  not  raised  upon  the  trial.  The  ruling  there 
was,  that  upon  the  mere  fact  of  selling  at  private  sale,  the 
law  gave  the  defendant  the  right  to  have  applied  upon  his 
debt  all  he  could  prove  his  property  to  be  worth.  This 
surely  cannot  be  the  law  in  a  case  like  this.  The  parties 
have  agreed  that  in  case  the  debtor  fails  to  pay  as  he  has 
promised,  the  property  may  be  converted  into  money  by 
the  creditor,  either  at  public  or  private  sale  as  he  may 
elect,  and  the  net  proceeds  only  applied  in  extinguishment 
of  the  debt.  Surely  the  creditor  who  has  pursued  the 
remedy  secured  to  him  by  his  agreement,  cannoi,  upon 
any  just  principle,  be  made  liable  beyond  the  amount 
Vol.  LX.  28 
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realized,  unless  he  has  violated  the  letter  or  spirit  of  the 
agreement  Under  the  ruling  at  the  circuit,  the  jury 
allowed  the  defendant,  for  his  cow,  $36  more  than  the 
plaintiff  had  realized.  This  is  certainly  a  novel  contrivance 
for  the  payment  of  debts.  The  parties  have  agreed  what 
shall  be  applied,  in  case  the  plaintiff  is  driven  to  a  sale  of 
the  property  to  get  back  his  money  loaned ;  but  the  court 
and  jury  undertake  to  make  payment  and  satisfaction  upon 
a  basis  altogether  different  from  the  agreement ;  tb  make, 
in  fact,  a  new  agreement  The  ruling  must  have  proceeded 
upon  the  ground  that  the  plaintiff  had  no  right  to  sell  ex- 
cept at  public  sale,  and  having  sold  at  private  sale,  con- 
trary to  the  agreement,  he  was  to  be  charged,  and  the 
defendant  credited,  upon  the  same  principle  that  would 
have  been  applied  had  the  plaintiff  kept  the  cow  himself 
instead  of  selling  her  and  converting  her  into  money.  This 
was  clearly  errroneous.  There  is,  indeed,  no  ground  upon 
which  this  ruling  can  be  sustained,  without  proof  that  the 
plaintiff,  in  making  the  private  sale,  acted  in  bad  faith, 
and  might,  had  he  acted  fairly  and  honestly,  or  with  proper 
care  and  diligence,  have  obtained  a  better  price. 

The  judgment  should  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 

Talcott,  J.,  concurred. 

MuLLiK,  P.  J.,  dissented,  on  the  ground  that  when  a 

mortgagee  sells  at  private  sale,  without  notice,  he  must 

allow  to  the  mortgagor  what  the  property  thus  sold  is 

reasonably  worth. 

"Sew  trial  granted. 

[Fourth  Dbpartmbitt,  Gbvbral  Tbrx,  at  BuffiJOi  Febroaiy  6,  1871. 
MuUin,  P.  J.|  and  Johntim  and  ToUqUj  Ji^stices.] 
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WAGENBRy  impleaded  &a 

Whether,  in  the  case  of  a  voluntary  partition,  between  tenants  in  common  of 
lands,  which  has  been  consummated  by  conveyances  to  each,  of  his  share, 
in  severalty,  when  no  question  is  raised  in  regard  to  the  fairness  and  equity 
of  the  partition,  a  court  of  equity  has  not  power  to  compel  a  creditor  having 
a  lien  on  an  undivided  interest,  by  judgment  or  mortgage,  before  such  par- 
tition, to  resort  to  the  share  so  partitioned  to  his  creditor,  for  the  satisfaction 
of  his  lien,  and  restrain  him  fh>m  enforcing  such  lien  against  the  shares  so 
partitioned  and  conveyed  to  the  other  tenants  1     Quare, 

Where  several  agreements  and  conveyances  between  the  heirs  of  a  person  dying 
seised  of  land,  were  not  in  the  nature  of  a  partition  of  the  estate,  and  were 
not  intended  to  be  a  partition,  but  were  mere  contracts  of  bargain  and  sale, 
and  conveyances  thereon,  and  the  plaintiffb  conveyed  their  interests  in  the 
common  lands  to  R.  M.,  and  thus  subjected  them  to  the  lien  of  a  judgment 
existing  against  him,  in  exchange  for  a  conveyance  of  an  interest  in  other 
lands  also  incumbered  by  the  same  judgment;  it  was  hM  that  the  plaintifik 
having  done  so  voluntarily,  and  without  any  mistake,  or  ignorance  as  to  the 
facts,  the  court,  upon  a  complaint  alleging  that  B.  M.  had  disposed  of  all 
the  property  he  received  in  and  by  said  exchange,  which  was  amply  suffi- 
cient to  satisfy  the  judgment,  and  that  he  was  insolvent  and  unable  to  restore 
the  same,  or  procure  restitution  thereof,  could  not  relieve  them  from  the  con- 
sequences  of  their  own  act,  by  decreeing  the  lands  conveyed  to  them  by 
B.  M.  to  be  free  from  the  lien  of  such  judgment,  and  restnuning  Uie  sale 
thereof  upon  execution  issued  on  such  judgment. 

JSeidf  alaOf  that,  other  judgments  against  B.  M.  having  been  enforced,  and  his 
title  to  the  lands  whicli  were  conveyed  to  him  by  the  plaintiffs,  and  all  the 
other  lands  held  by  him  in  severalty,  having  been  alienated  in  executing  the 
judgments,  and  the  title  vested  in  different  purchasers,  it  became  a  mere 
question  as  to  the  order  in  which  the  lands  subject  to  the  lien  of  the  original 
judgment  should  be  sold,  or  made  liable  to  contribution  to  such  judgment; 
and  that  the  order  was  regulated  by  statute.    (2  JI.  8.  875,  ^^  70,  71.) 

THIS  was  an  appeal  by  the  plaintifisy  from  a  judgment 
entered  on  the  decision  and  report  of  a  referee,  dis- 
missing the  plaintiffs'  complaint.  The  action  was  to  de- 
termine the  equitable  rights  of  the  parties  in  certain  lands^ 
which  were  subject  to  the  lien  and  operation  of  a  judgment 
recovered  against  Russell  Martin.  The  plaintiffi,  by  their 
complaint,  demanded  a  decision  declaring  the  judgment 
in  question  to  be  a  lien  on  certain  of  such  lands,  and  de- 
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Glaring  that  the  other  lands  were  free  from  the  lien  of  the 
judgment.  The  plaintiffs  also  demanded  a  judgment 
awarding  a  perpetual  injunction  against  selling  the  lands 
claimed  by  them  to  be  exempt  from  the  lien  of  the  judg- 
ment. The  judgment  in  question  was  recovered  by  Joseph 
W,  Upham,  on  the  17th  day  of  May,  1866,  against  Russell 
Martin  and  Alfred  Tallent,  which  was  so  docketed  as  to 
become  a  lien  on  the  premises  in  question,  which  are  all 
situated  in  Cattaraugus  county.  The  plaintifl^,  in  their 
complaint,  claimed  that  the  judgment  was  a  lien  on  lots 

4,  5,  6,  8  and  10,  in  section  7,  township  1,  and  range  4, 
and  lots  17,  19,  20,  21  and  22,  in  block  85,  in  the  village 
of  Olean.  The  residue  of  the  lands  described  in  the  com- 
plaint, the  plaintiffs  claimed  were  not  subject  to  the  lien 
and  operation  of  the  judgment  The  lots  numbered  4,  5, 
6,  8  and  10,  contain  597  acres  of  land,  and  belonged  to 
Frederick  S.  Martin,  who  died  on  the  28th  day  of  June, 
1865,  intestate,  leaving  Russell  Martin  and  sik  others  his 
heirs  at  law.  Russell  Martin  owned  one  equal  undivided 
seventh  of  these  lots  when  the  judgment  in  question  was 
recovered.     The  plaintiffs  are  two  of  the  heirs  of  Frederick 

5.  Martin.  On  the  Slst  day  of  August,  1866,  Russell  Mar- 
tin entered  into  a  written  agreement,  bearing  date  on  that 
day,  with  the  plaintiff,  George  Martin,  by  which  he  agreed 
to  convey  to  the  plaintiffs  his  interest  in  the  real  and  per- 
sonal  property  coming  to  him  from  his  father,  and  in 
consideration  thereof,  George  Martin  was  to  procure  a 
conveyance  to  Russell  Martin  and  Stanley  Martin,  of  594 
acres  of  land,  lying  south  of  the  Allegany  river,  in  the 
town  of  Olean,  being  the  lots  numbered  4,  5,  6,  8  and  10. 
The  conveyances  were  made  pursuant  to  this  contract, 
except  that  one  of  the  heirs,  Henry  Martin,  declined  to 
join  in  the  conveyance  to  Russell  of  his  individual  interest. 
Russell  Martin  afterwards  parted  with  his  interest  in  mq^t 
of  the  land,  thus  acquired  by  him,  in  the  following  order : 
1.  On  the  6th  day  of  June,  1866,  he  conveyed  to  Joseph 
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E.  Jewell  lots  1  to  25  inclusive,  being  in  block  No.  84,  in 
the  village  of  Olean.  On  the  7th  day  of  July,  1866,  Jewell 
conveyed  a  life  estate  in  these  lots  to  Lydia  Martin,  the 
wife  of  Russell  Martin,  with  remainder  to  his  children. 
The  plaintiffs  had  no  interest  in  these  lots.  2.  On  the 
18th  day  of  June,  1866,  the  Chautauqua  County  Bank 
recovered  a  judgment  against  Russell  Martin,  and  his  in- 
terest in  lots  Nos.  4,  5,  6,  8  «ind  10,  above  mentioned,  was 
sold,  and  bid  in  by  the  bank.  The  sheriff's  certificate  was 
assigned  to  Joseph  H.  Clark,  who,  on  the  6th  day  of  May, 
1868,  received  a  deed  from  the  sheriff.  The  plaintiffs 
had  no  interest  in  these  lots.  3.  On  the  18th  day  of 
October,  1866,  Russell  Martin,  in  connection  with  hia 
brother,  Stanley  Martin,  under  and  pursuant  to  the  con- 
tract, bearing  date  the  31st  day  of  August,  1866,  conveyed 
to  the  plaintiffs  his  interest  in  all  of  the  real  property,  in- 
herited by  Mm  from  his  fatfter,  saving  the  land  lying  on 
the  south  side  of  the  Allegany  river,  in  the  town  of  Olean. 
The  plaintiffs  and  other  heirs  conveyed  to  Russell  and 
Stanley  their  interest  in  the  above  excepted  premises,  at 
the  same  time.  4.  On  the  13th  day  of  June,  1867,  the 
First  National  Bank  of  Titusville  recovered  a  judgment 
against  Russell  Martin.  The  sheriff,  on  the  2d  day  of 
November,  1867,  sold  lots  numbered  17, 19, 20,  21  and  22, 
in  block  85,  in  the  village  of  Olean,  under  this  judgment, 
to* Charles  S.  Cary,  who  assigned  the. sheriff's  certificate 
to  the  defendant  Truman  R.  Coleman,  to  whom  the  sheriff 
deeded  the  lots  on  the  8th  day  of  February,  1869.  The 
plaintiffs  had  no  interest  in  this  land.  5.  For  aught 
that  appeared,  Russell  Martin  had  an  interest  in  lot  18, 
block  85,  subject  to  the  lien  of  the  judgment  in  question. 
The  plaintiffs  did  not  claim  any  interest  in  this  lot,  by 
their  complaint.  6.  Russell  Martin  held  the  legal  title  to 
one-third  of  the  one  undivided  seventh  conveyed  by  Olean 
Smith  to  Russell,  George,  and  Clarissa  Martin.  The  judg- 
ment recovered  by  Upham  against  Russell  Martin  was 
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assigned  to  Josephus  H.  Clark,  and  by  him  assigned  to 
the  defendant  Kebecca  B.  Wagener,  who,  in  consideration 
thereof,  agreed  with  Clark  not  to  permit  lots  numbered 
4y  5y  6,  8  and  10,  in  the  town  of  Glean,  to  be  sold  on  the 
judgment.  The  defendant  Rebecca  R.  Wagener  directed 
the  sheriff  of  Cattaraagns  coanty  to  advertise  and  sell,  on 
the  execution  issued  and  delivered  to  him,  on  the  judgment 
in  question,  all  of  the  land  excepting  the  lots  above  desig- 
nated as  lots  Nos.  4,  5, 6,  8  and  10.  The  sheriff  advertised 
accordingly.  This  action  was  commenced  to  restrain  the 
sheriff's  sale. 

The  complaint,  among  other  things,  alleged  the  above 
facts;  also  that  the  interest  of  Russell  Martin,  in  the 
estate  of  his  father,  and  in  said  lands,  did  not  exceed 
in  value  the  sum  of  $12,000 ;  that  the  property  conveyed 
and  transferred  to  him  in  consideration  thereof,  and  in 
exchange  therefor,  greatly  exceeded  that  su^  in  value; 
that  said  Russell  had,  since  the  date  of  the  contract  and 
conveyance,  disposed  of  all  the  property  he  received  in 
and  by  said  exchange,  and  was  insolvent,  and  utterly  un- 
able to  restore  the  same  or  procure  restitution  thereof, 
or  of  any  part  of  it;  but  that  said  judgment,  upon  the 
execution  of  said  conveyance,  became  a  lien  and  charge 
upon  an  undivided  three-sevenths  of  the  land  conveyed 
to  him  by  the  plaintiffs,  that  being  the  measure  of  the 
interest  acquired  by  said  Russell,  and  had  ever  since  fe- 
mained,  and  now  is,  a  lien  and  charge  thereon,  and  was 
superior  to  every  and  any  other  incumbrance  thereon ; 
and  that  the  said  three-sevenths  was  of  the  value  of 
$5000,  and  amply  sufficient  to  satisfy  said  judgment,  and 
all  the  costs  and  expenses  of  enforcing  the  collection 
thereof.  The  prayer  of  the  complaint  was,  that  the  said 
TJpham  judgment  might  be  adjudged  to  be  a  lien,  charge 
and  incumbrance  upon  none  of  the  lands,  except  said  lots 
4,  5,  6,  8,  10,  17,  19,  21  and  22,  and  that  all  the  others 
of  said  lands  and  premises  be  adjudged  free^  clear  and 
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exempt  from  said  jadgment,  and  the  lien,  effect  or  opera- 
tion thereof;  that  the  defendant  Rebecca  R.  Wagener^  her 
assiguB,  agents,  servants  and  attorneys,  be  forever  enjoined 
and  restrained  from  causing  or  permitting  any  of  said 
lands  or  premises  to  be  sold  on  said  judgment,  or  by 
virtue  thereof,  or  of  any  execution  already  issued  or  here- 
after to  be  issued  thereon,  except  the  lots  last  above 
named  and  described,  and  from  enforcing  or  endeavoring 
to  enforce  said  judgment  against  any  of  said  lands  and 
premises  except  said  last  named  lots;  and  for  general 
relief. 

The  referee  found  and  decided,  as  conclusions  of  law, 
from  the  foregoing  facts :  1.  That  the  equitable  title  and 
interest  of  Russell  Martin  to  the  lands  conveyed  by  Olean 
Smith  to  him  and  the  plaintiffs,  was  transferred  to  the 
plaintiffs  before  the  said  conveyance,  and  that  said  Russell 
Martin  acquired  no  title  by  the  said  conveyance,  which 
was  subject  to  the  lien  of  said  judgment.  2.  That  the  in- 
terests of  Russell  Martin,  except  the  legal  title  conveyed 
by  Olean  Smith  by  her  deed  of  June  1,  1867,  and  the 
lands  described  in  the  complaint,  were  liable  to  contribute 
to  the  satisfaction  of  the  said  judgment  in  favor  of  Joseph 
W.  IJpham  against  Russell  Martin,  in  succession  in  the 
following  order :  (1.)  The  lands  described  as  all  that  cer- 
tain piece  or  parcel  of  land  of  lot  18  in  block  85  in  the 
village  of  Olean,  Cattaraugus  county,  of  the  T.  J.  Gossel- 
ine  survey,  situated  in  the  northwest  corner  of  said  lot  18. 
(2.)  The  lands  conveyed  by  the  sheriff  of  Cattaraugus 
county  to  Truman  R.  Coleman,  pursuant  to  sale  upon  the 
judgment  in  favor  of  the  First  National  Bank  of  Titus- 
ville,  against  Russell  Martin,  docketed  June  13th,  1867. 
(3.)  The  lands  conveyed  by  Russell  and  Stanley  Maii;in  to 
the  plaintiffs,  October  18,  1866.  (4.)  The  lands  described 
as  lots  4,  5,  6,  8  and  10,  south  of  Allegany  river,  conveyed 
by  the  sheriff  of  Cattaraugus  county,  pursuant  to  sale  upon, 
judgment  of  Chautauqua  National  Bank  against  Russell 
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MariiD,  docketed  Jane,  18,  1866.  (5.)  The  lands  con- 
veyed by  Russell  Martin  to  Joseph  B.  Jewell,  Jane  6, 
1866.  3.  The  referee  found  and  decided,  that  all  the  in* 
terest  which  Russell  Martin  had  in  the  lands  of  the  plain* 
tiffs,  at  or  subsequent  to  the  docketing  of  the  said  Upham 
judgment,  except  the  title  conveyed  to  him  by  Olean 
Smith,  was  subject  to  the  lien  of  said  judgment,  and  liable 
to  be  sold  upon  execution  thereon,  before  resorting  to  the 
lands  conveyed  by  the  sheriff  of  Cattaraugus  county  to 
said  Josephus  H.  Clark,  or  to  the  lands  conveyed  by  Rus- 
sell Martin  to  Joseph  R.  Jewell.  4.  That  the  plaintiffs 
had  no  such  interest  in  said  lands  conveyed  by  Russell 
Martin  to  said  Jewell,  or  in  the  relief  prayed  for  in  re- 
spect to  such  lands,  as  entitled  them  to  maintain  this 
action.  5.  That  the  defendant  Rebecca  R.  Wagener  was 
entitled  to  judgment  that  the  complaint  be  dismissed, 
with  costs,  to  be  recovered  by  her  of  the  plaintiffs. 
Judgment  was  entered  accordingly. 

D.  H.  BoUe$y  for  the  appellants. 

First.  The  ultimate  determination  of  the  referee,  and 
the  judgment  for  which  he  provided  in  his  repo^  are 
wholly  inconsistent  with,  and  absolutely  unsustained  by, 
his  preliminary  conclusions  of  law^  in  several  important 
particulars. 

I.  He  expressly  decided  that  the  interest  of  Russell 
Martin  in  the  village  lots  17,  18, 19,  20;  21  and  22,  block 
85,  was  primarily  chargeable  with  the  Upham  judgment, 
and  was  liable  to  be  sold  thereon,  before  the  interest 
acquired  by  the  appellants  from  Russell  Martin  was  re- 
sorted to,  and  yet  he  withheld  from  the  plaintiff  all  relief 
predicable  upon  that  decision,  and  awarded  to  the  defend- 
ant Wagener,  who  owned  and  was  seeking  to  enforce  that 
judgment,  a  simple  and  absolute  judgment  of  dismissal 
^  of  the  complaint.  If  this  preliminary  decision  was  sound, 
as  it  unquestionably  was^  the  plaintiffs  were  entitled  to  a 
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judgment  contaiaiDg  a  provision  to  that  effect.  Such 
relief  was  not  only  consistent  with  the  ease  made  by  the 
complaint,  and  embraced  within  the  issue,  bnt  was  prac« 
ticaliy,  though  perhaps  not  in  express  terms,  demanded  in 
the  complaint  itself,  and  should  have  been  accorded  by 
the  referee.  (Codej  §  275.  Marquat  v.  Marq&at^  2  Kern. 
336.     Beach  v.  Cooke,  28  N.  Y,  608.) 

II.  But  the  error  of  the  referee  as  to  another  aspect  of 
the  case  is  still  more  singular  and  important  He  expressly 
decides,  as  an  abstract  proposition,  that  the  interest  in 
Olean  Smith's  original  seventh  of  the  property,  acquired 
by  the  appellants  from  Russell  Martin,  was  absolutely  ex- 
empt from  liability  on  the  Upham  judgment.  In  this  he 
was  undoubtedly  right,  for  although  Russell  Martin  held 
the  nominal  legal  title  to  a  third  of  that  seventh,  he  had, 
long  before  that  title  accrued  to  him,  divested  himself  of 
all  equitable  interest,  in  favor  of  the  appellants ;  and  it  is 
well  settled  that  such  a  title  does  not  subject  the  land  to 
the  charge  of  a  judgment.  {ElU  v.  TousUy,  1  Paige,  280. 
Towsley  v.  McDonald,  32  Barh,  604.  Moyer  v.  Hinman,  3 
Kern,  180.  Tisdale  v.  JoneB,  38  Barb.  623.  Siemon  v. 
iSehurck,  29  N.  T.  698.)  If  the  price  paid  for  Mrs.  Smith's 
seventh  is  any  test  of  the  value  of  the  interest  thus  decided 
to  be  exempt,  the  report  determines  in  effect,  as  an  ab- 
stract proposition,  that  an  interest  of  the  value  of  4^4000, 
belonging  to  the  appellants,  which  is  nominally  subject  to 
the  judgment  the  defendant  Wagener  is  seeking  to  enforce 
against  it,  is  actually  entitled  to  be  exonerated  from  it, 
and  yet  by  withholding  any  relief  based  upon  that  propo- 
sition, practically  decides  that  she  is  entitled  to  sell  this 
identical  exempt  interest  upon  her  judgment.  And  this, 
too,  when  the  very  relief  the  appellants  demand  in  their 
complaint  consists  in  vindicating  this  interest  with  others, 
from  the  lien  and  charge  of  that  judgment. 

Second.  As  between  the  lands  south  of  the  Allegany 
river,  the  title  to  which  was  held  by  Clark,  and  the  inter- 
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est  acquired  by  the  appellants  ander  their  deed  from  Rus^ 
sell  Martin,  the  former  were  chargeable  primarily  with 
the  payment  of  the  Upham  judgment,  although  the  judg- 
ment under  which  Clark  acquired  his  title  was  recovered 
prior  to  Russell  Martin's  conveyance  to  the  appellants. 

I.  The  ordinary  rule,  as  to  the  grades  of  liability  of 
lands  incumbered  by  mortgage  or  judgment,  is  that  they 
are  chargeable  in  the  inverse  order  of  alienation.  (Stuff- 
vesant  v.  HaUy  2  Barb.  Ch,  151.  Clowes  v.  Dickenson^  5 
John.  Ch.  235.  9  Cowen,  402.  Crafts  v.  Aspintodllj  2  Cam. 
289.)  The  absolute  alienation  by  deed  does  not,  however, 
always  determine  the  question  of  time.  If  the  deed  is 
executed  in  pursuance  of  a  preliminary  contract,  the  date 
of  the  contract  determines  that  question.  {James  v.  Hub- 
hardy  1  Paige^  228.  Crafts  v.  AspinwaU,  2  Com.  289.)  If 
the  alienation  accrues  from  a  judicial  sale,  the  time  the 
judgment  under  which  the  sale  took  place>  became  a  lien, 
will  control.  (  Woods  v.  Spalding,  45  Barb.  602.  Stuyvesant 
V.  HaUj  supra.)  But  time  is  by  no  means  the  exclusive 
test,  and  only  applies  where  the  equities  are  otherwise 
equal.  (Patty  v.  Pease,  8  Paige,  277.  Woods  v.  Spald'- 
ing,  supra,  p,  608.)  It  is  not  at  all  uncommon,  and  cer* 
tainly  not  inequitable,  where  special  reasons  exist  in  par- 
ticular cases,  to  modify  the  rule  as  to  time,  and  to  charge 
the  incumbrance  uppn  the  lands  first  alienated.  When- 
ever the  original  incumbrance  debtor  on  the  one  hand,  and 
a  successor  in  interest  in  part  of  his  realty,  on  the  other, 
either  by  apt  agreement  or  by  act  or  implication,  have 
charged  that  part  of  the  realty  with  the  incumbrance,  or 
the  imperative  equities  of  the  case  require  it  to  be  so 
charged,  the  test  of  time  is  destroyed.  (Marsh  v.  Pike^ 
10  Paige,  595.  Ferris  v.  Crawford,  2  Denio,  595.  Russell 
V.  Pistor,  3  SeU.  171.) 

n.  The  equities  of  the  appellants  are  in  their  intrin- 
sic character  superior  to  those  of  the  defendant  Clark. 
1.  They  had  no  notice  of  either  judgment  at  the  time  they 
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purchased  from  Russell  Martin.  No  deduction  or  allow- 
ance  was  made  by  the  parties  on  account  of  these  judg- 
ments. The  contract  of  August  Slst,  1866,  contemplated 
and  expressed  that  Bussell  Martin  should  convey  to  the 
plaintiffs  the  interests  he  acquired  by  and  after  the  death 
of  his  father  in  all  the  lands  except  those  south  of  the 
river,  in  the  precise  condition  in  which  that  interest  ac- 
crued to  him.  His  deed  of  October  18th,  1866,  in  pursu- 
ance of  that  contract,  puiported  to  convey  that  interest  in 
the  condition  in  which  it  accrued  to  him.  This  was  tanta- 
mount, in  every  essential,  so  far  as  this  question  is  con- 
cerned, to  a  covenant  of  warranty  on  his  part  (  Wood  v. 
Spaldinffj  suprUy  608.  2  Lead.  Gas^s  in  Equity^  p.  244,  3d 
Am.  ed.)  2.  The  transaction  between  Bussell  Martin  and 
the  appellants,  on  the  3d  day  of  August,  1866,  consum- 
mated on  the  18th  of  October  of  the  same  year,  was  tanta- 
mount, in  legal  effect,  to  an  appropriation  on  his  part  of 
the  lands  south  of  the  river  to  the  payment  of  both  judg- 
ments, and  the  conveyance  to  him  by  the  appellants  of  an 
additional  estate  in  these  lands  for  that  purpose.  When 
Clark  took  his  deed  he  took  it  charged  with  that  burden 
and  subject  to  all  the  equities  existing  against  these  lands; 
for  although  the  bank  judgment  was  recovered  prior  to 
the  transfer,  it  gave  rise  to  no;  equity  before  it  became  a 
lien,  and  the  equity  of  the  appellants  was  prior  in  time,' 
and  superior  in  character.  {Matter  of  Howe^  1  Paige^  124. 
Buchan  v.  Sumner,  2  Barb.  Ch.  165.  White  v.  Carpenter, 
2  Paige,  217.  Keirsted  v.  Avery,  4  id.  9.)  3.  The  transac- 
tion between  the  appellants  and  Bussell  Martin  was  tanta- 
mount to  a  voluntary  partition  of  the  estate  of  their  father. 
Such  a  partition  is  recognized  by  the  courts  as  valid  and 
binding,  and  should  have  the  same  effect,  as  to  a  judg-> 
ment  against  him,  that  a  partition  by  action  should  have 
under  the  provisions  of  the  statute.  (3  R,  S.  §  9,  tit.  3, 
ch.  5,  part  3.)  The  case  of  Wbtten  v.  Copeland,  (7  John. 
Ch.  141,)  cited  by  the  referee  in  his  opinion  on  this  pointy 
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does  not  militate  against  this  position,  or  indeed  touch  it 
in  any  point.  The  incumbrances  upon  the  property  in 
that  case  were  against  the  common  ancestor,  not  as  in  this 
case  against  one  of  the  co-tenants.  It  was  not  a  case  of 
voluntary  partition.  The  case  arose,  and  was  decided, 
before  the  adoption  of  the  Bevised  Statutes.  The  interest 
seems  to  have  been  less  than  the  fee,  and  although  the 
court  awarded  a  partition,  it  is  decided  that  the  law,  at 
that  time,  did  not  sanction  a  judicial  sale  of  that  species 
of  common  property,  and  a  distribution  of  the  proceeds 
of  the  sale  among  the  incumbrances  and  co-tenants,  as 
was  prayed  for  in  that  case. 

UL  In  addition  to  those  already  adverted  to,  there  are 
other  special  circumstances  in  the  case,  imparting  cumula- 
tive energy  to  the  appellants'  equity.  1.  The  interest, 
original  and  acquired,  of  Hussell  Martin  in  the  land  south 
of  the  river,  is  ample  in  value  to  satisfy  both  judgments, 
and  was  made  so  by  the  property  the  appellants  parted 
with  as  a  consideration  for  the  interest  they  acquired  from 
him.  2.  If  the  appellants'  interest  is  to  be  sacrificed  lor 
the  benefit  of  Clark,  they  have  no  redress  whatever;  Rus- 
sell Martin's  insolvency  has  precluded  them  from  the 
possibility  of  reimbursement  In  a  case  like  this,  the  in- 
solvency of  the  judgment  debtor  is  the  recognized  basis 
of  an  appeal  to  the  consideration  of  the  court.  (Wright  v. 
AtAstiUj  66  Barb.  13.  Skeel  v.  Spraker^  8  Paige^  194.) 
Clark,  however,  can  lose  nothing  which  he  is  equitably 
entitled  to,  by  the  enforcement  of  the  Upham  judgment 
against  the  lands  south  of  the  river,  for  the  value  of  those 
lands  is  the  best  possible  indemnity  to  him. 

rV.  The  equities  of  the  appellants  are  not  affected  by 
the  fact  that  the  judgment  in  favor  of  the  Chautauqua 
County  IT^ational  Bank,  under  which  Clark  acquired  title . 
to  the  lands  south  of  the  river,  was  rendered  prior  to  the 
conveyance  from  Kussell  Martin  to  them.    Clark  took  no 
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greater  equity  by  his  purchase  than  that  which  the  bank 
itself  had. 

V.  The  provisions  of  the  Revised  Statutes,  (§§  70  to  74, 
art.  3,  tUle  5,  cA.  6,  part  3,)  cited  by  the  referee  in  his  opin- 
ion, have  no  efiect  whatever  upon  the  question  in  this 
case,  against  the  appellants.  1.  Those  provisions  only  ap- 
ply to  the  case  of  equities  affected  by  an  execution  sale 
that  has  already  taken  place,  and  have  no  necessary  bear- 
ing upon  questions  involved  in  an  action  like  this,  anti- 
cipating and  providing  against  a  sale.  2.  The  sole  object 
of  the  provisions,  as  clearly  appears  from  the  context,  and 
as  stated  by  the  revisers,  is  to  give  a  party,  whose  property 
has  been  sold  against  his  equity,  a  right  to  use  the  judg- 
ment, under  which  the  sale  took  place,  for  his  own  in- 
demnity and  reimbursement,  and  for  that  purpose  to  pre- 
vent its  satisfaction.  The  revisers  indeed  expressly  state, 
that  the  statute  is  not  designed  to  supersede,  but  to  con- 
form to  the  rules  as  to  priority  of  right  embodied  in  the  un- 
written law  of  the  State.  So  also  says  the  court  in  the  only 
case  in  which  these  provisions  are  referred  to,  (James  v.  iTui- 
bardy  1  Paige^  228.)  3.  The  statute  itself  comprehensively 
and  expressly  recognizes  the  unwritten  law  as  the  rule  of 
construction,  and  is  far  from  imperatively  embodying  the 
theory  that  time  is  the  test  of  priority.  Section  70  enacts 
that  when  the  whole  of  a  judgment  *'or  more  than  a  due 
proportion  thereof^  shall  be  levied  upon  the  lands"  of  a 
party,  he  may  compel  a  contribution  from  other  lauds. 
The  words  italicised,  taken  in  connection  with  the  context^ 
clearly  imply  that  the  lands  of  such  party  may,  for  some 
special  reason,  be  liable  primarily  upon  the  common  in- 
cumbrance, even  as  agaiust  subsequent  grants  or  incum- 
brances. 4.  That  the  statute  does  not  exclude  the  modifi- 
cation of  the  time  rule  by  the  interposition  of  other  equities, 
will  appear  from  another  consideration.  If  a  judgment 
debtor,  owning  several  parcels  of  realty,  should  alienate 
one  parcel  under  a  deed  coatulLiiiig  the  express  provision 
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that  the  grantee  should  pay  the  jadgment,  and  should 
afterwards  convey  the  other  parcels  to  different  parchaaers, 
can  it  be  contended  that  the  statute  would  confer  upon 
the  first  grantee  the  right  to  levy  contribution  against  the 
other  purchasers,  or  prevent  them  from  insisting  that  his 
parcel  should  be  first  resorted  to  under  the  judgment 
Again ;  can  it  be  claimed,  as  the  true  construction  of  the 
statute,  when  it  uses  the  term  ^'  conveyance,"  that  the 
rights  of  a  party,  who  purchases  by  contract  and  after- 
wards takes  a  deed,  are  governed  by  the  date  of  the  deed 
itself,  and  not  by  the  date  of  the  contract 

Third,  If  the  second  proposition  is  sound,  it  follows,  as 
an  inevitable  deduction,  that  the  interest  acquired  by  the 
appellants  from  Russell  Martin,  have  by  the  act  of  the 
respondent,  Mrs.  Wagener,  been  exempted  from  liability 
on  the  Upham  judgment,  and  she  has  precluded  herself 
from  enforcing  it  against  that  interest 

L  The  appellants,  by  their  transaction  with  Russell 
Martin,  became,  in  equity,  his  sureties  in  relation  to  this 
judgment,  and  were  entitled  to  vindicate  their  equitable 
right  as  such,  by  an  action  instituted  for  that  purpose  in 
advance  of  a  sale  under  the  judgment,  or,  in  the  event  of 
a  sale  of  their  interest  under  it,  to  be  subrogated  to  it,  as 
a  means  of  reimbursement  out  of  the  land  south  of  the 
river.  (Eddy  v.  Traverj  6  Paiffey  521.  Manh  v.  Fike^  10  id. 
595.  Olawes  v.  Diekinsonj  9  Gonn,  402.  HayeM  v.  Wardj 
4  John.  Gh.  122.  Ferris  v.  Craufordy  2  Denio,  595.  Vartie 
V.  Underwood,  18  Barb.  561.     Tisdale  v.  Jones^  38  id.  523.) 

n.  The  value  of  the  interest  of  Russell  Martin,  in  the 
land  south  of  the  river,  acquired  from  the  appellants,  was, 
as  found  by  the  referee,  amply  sufficient  to  satisfy  this 
judgment,  and  was  the  only  means  of  indemnity  and  reim- 
bursement available  to  the  appellants. 

in.  If,  as  the  referee  has  decided,  and  is  probably  the 
fact,  the  contract  executed  by  Mrs.  Wagener  to  the  defend- 
ant Clark,  at  the  time  she  took  the  assignment  of  the 


BOOHES-raa-SEPTEMBER,  187L  447 

Martin  r.  Wagener. 

judgment,  was  binding  upon  her,  and  consequently  upon 
whomsoever  should  succeed  her  under  it,  whether  by  sub- 
rogation or  otherwise,  it  operated  as  an  utter  destruction  of 
the  judgment  as  a  means  of  security  or  reimbursement  to 
the  appellants,  and  therefore,  within  well  established  and 
unexceptionable  rules  of  law,  precludes  her  from  resorting 
to  the  property  of  the  appellants.  (3  Kent's  Gom.  124,  marg. 
Ouion  Y.  Knappj  6  Paige^  35.  Stuyvescmt  v.  Hallj  supra^ 
Jame%  v.  Hubhard^  supra.  Pitts  v.  Oongdon^  2  Oomst.  352.) 
rV.  It  is  a  matter  of  no  importance  that  Mrs.  Wagener 
executed  this  contract  without  actual  notice  of  the  ap- 
pellants' equities.  1.  Notice  is  never  exacted  where  it  is 
intrinsically  impossible  to  be  given.  The  appellants  had  no 
available  means  of  affecting  her  with  actual  notice,  for  they 
could  not  anticipate  that  she  contemplated  purchasing  the 
judgment,  or  that  if  she  did  purchase  it,  she  would  be  re- 
quired to,  or  would,  enter  into  such  a  contract.  They  had 
no  more  reason  to  suppose  she  designed  to  buy  it,  than 
that  any  other  citizen  of  the  United  States  would  do  so. 
2.  As  all  the  contracts  and  conveyances  that  evidenced 
their  equities,  were  on  record  at  the  time  she  entered  into 
the  contract,  she  was  affected  by  constructive  notice,  the 
only  notice,  indeed,  that  could  be  given  to  any  purchaser 
of  the  judgment  3.  Her  position  did  not,  in  any  view  of 
the  case,  entitle  her  to  notice,  or  call  for  the  exercise  of 
any  diligence  on  the  part  of  the  appellants  to  give  her 
notice,  even  if  any  degree  of  diligence  in  that  direction 
would  have  resulted  in  giving  it  She  was  in  no  sense 
within  the  rule  which  exempts  the  owner  qf  the  incum- 
brance, who,  in  good  faith  and  without  notice  of  an  equity 
subsequent  to  his  incumbrance,  releases  a  part  of  the  in- 
cumbered property  to  the  prejudice  of  that  equity^  from 
responsibility  to  the  person  in  whose  favor  the  equity  ex- 
ists. The  reason  of  the  distinction  between  the  two  cases 
is  obvious.  In  the  one  case  the  owner  of  the  equity  knows, 
or  is  bound  to  know,  and  can  always  ascertain,  who  and 
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where  the  owner  of  the  incombrance  is^  and  has  the  power, 
to  affect  him  with  notice.  Not  so,  however,  with  the  pur- 
chaser of  an  incambrance.  No  amount  of  diligence  can 
identify  him  in  advance  of  his  purchase.  It  is  only  after 
the  fact  is  accomplished  that  he  is  ascertainable.  4.  The 
purchase  by  Mrs.  Wagener  of  the  Upham  judgment  was 
the  purchase  simply  of  a  chose  in  action,  and  she  took  the 
assignment  of  it  burdened  with  all  the  equities  pertaining  to 
it  in  favor  of  the  appellants,  whether  she  had  notice  of  those 
equities  or  not.  {Mtf  v.  McNighty  30  How,  97.  Westfall  v. 
JoneSy  23  Barb.  9.  Mickles  v.  Totomendj  18  N.  T.  575.  Bush 
y.  Lathropj  22  id,  535,  and  cases  there  cited.  Eartlsy  v. 
Tatham^  1  Keyes,  222.  Blyderiburgh  v.  Thayer^  3  id,  293.) 
Fourth,  If  the  contract  of  Mrs.  Wagener  did  not  have  the 
effect  of  exonerating  the  appellants'  property  from  the 
judgment,  it  was  void  as  to  the  appellants,  as  being  an  ap- 
parent obstruction  to  the  vindication  of  their  rights ;  and 
they  are  entitled  to  judgment,  postponing  a  sale  of  their  in- 
terest to  that  of  the  land  south  of  the  river,  under  the  judg- 
ment, there  is  no  principle  of  equity  that  would  prevent  the 
court  from  declaring  it  void.  I.  It  was  a  fraud  upon  the 
appellants.  2.  It  was  a  fraud  upon  Mrs.  Wagener,  if  she 
made  the  contract  in  good  faith,  and  without  notice,  because 
its  effect  was,  if  carried  out,  to  prevent  her  from  enforcing 
a  judgment,  for  which  she  paid  value,  against  the  only 
property  liable  upon  it.  3.  Clark  had,  or  was  bound  from 
his  situation  to  have,  full  knowledge  of  the  condition  and 
rights  of  all  the  parties  in  interest.  He  purchased  the 
lands  south  of  the  river  under  the  judgment  in  favor  of 
the  bank,  and  could  not  avoid  understanding  by  what 
means  the  interest  of  Russell  Martin,  thus  acquired  by  him, 
had  been  made  three  sevenths  instead  of  one  seventh.  He 
had  owned  the  TJpham  judgment  ever  since  July  1867. 
All  the  elements  of  information  were  within  his  own  hand, 
and  that  he  had  availed  himself  of  them  is  proved  by 
the  fact,  that  he  exacted  the  contract  in  question  from 
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Mrs.  Wagener.  The  attempt  thus  made  to  exempt  hia  own 
property  from  the  burden  properly  resting  upon  it,  at  the 
expense  of  the  appellants,  is  characterized  by  every  index 
of  bad  faith.  4.  The  question  in  the  case  is  substantially 
a  question  between  the  appellants  and  Clark.  The  con- 
tract^ by  which  he  sought  to  exempt  his  own  interests,  was 
a  contract  exacted  by  himself.  It  was  substantially  a  con- 
tract executed  by  himself,  and  had  no  more  effect  as 
between  him  and  the  appellants,  than  any  other  act  of  his^ 
not  participated  in  by  them,  could  have  had.  He  certainly 
could  not  fortify  himself  by  a  contract,  in  contravention 
of  the  equities  of  the  appellants,  made  by  an  utter  stranger 
to  those  equities,  without  the  appellants'  sanction. 

Fifth.  The  refusal  of  the  referee  to  find  as  a  fact,  that 
the  transaction  between  the  appellants  and  Russell  Martin 
took  place,  on  the  theory  that  the  interest  they  acquired 
from  him  was,  in  contemplation  of  the  parties,  free  and 
clear  of  incumbrance  against  him,  was  erroneous.  The 
evidence  on  that  subject  is  supplied  by  the  papers  executed 
between  them,  is  in  no  way  contradicted,  and  is  decisive 
in  favor  of  the  fact  he  refused  to  find. 

John  Gansan,  for  the  respondent  Rebecca  R  Wagener. 

I.  The  premises  designated  as  lots  numbers  1  to  25  in- 
clusive, in  block  84  in  the  village  of  Olean,  were  first 
conveyed  by  Russell  Martin,  after  the  recovery  of  the  judg- 
ment in  question.  His  wife  has  a  life  estate  in  these  prem- 
ises, and  the  remainder  is  in  his  children.  The  plaintiffs 
have  not  any  interest  in  these  lots,  and  cannot  predicate 
any  claim  upon  them.  If  there  be  nothing  in  the  case  to 
vary  the  ordinary  rule,  they  would  be  the  last  to  be  sold, 
as  they  were  the  first  conveyed  by  the  judgment  debtor 
after  the  recovery  of  the  judgment     (2  B.  S.  375,  §  71.) 

n.  The  lots  next  conveyed  by  the  judgment  debtor  are 
those  numbered  4,  5,  6, 8  and  10.  These  lots  are  owned  by 
Joseph  H.  Clark.    The  defendant  Rebecca  R.  Wagener 
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stipulated  with  him,  in  consideration  of  the  assignment  to 
her  of  the  judgment  in  question,  not  to  permit  these  lots 
to  be  sold  on  the  execution  then  in  the  sheriff's  hands,  or 
upon  any  other  execution  to  be  issued  on  that  judgment. 
1.  The  plaintiffs  had  not  any  interest  in  these  lots,  and  their 
interests  were  not  affected  by  this  stipulation  in  any  other 
lands  subject  to  the  lien  of  the  judgment  against  Russell 
Martin.  2.  The  only  persons  affected  by  the  stipulation 
between  Mr.  Clark  and  Rebecca  R,  Wagener  are  those 
who  owned  lots  1  to  25,  inclusive,  which  were  first  con- 
veyed and  the  last  to  be  sold.  These  lots  could  not  be 
rightfully  sold  until  the  judgment  creditor  had  sold  lots 
4,  5,  6,  8  and  10.  So  that  the  effect  of  the  stipulation 
would  be  to  release  lots  1  to  25,  inclusive. 

in.  The  next  conveyance  by  the  judgment  debtor, 
Russell  Martin,  was  made  in  connection  with  his  brother, 
Stanley  Martin,  to  the  plaintiffs,  on  the  18th  day  of  Oc- 
tober, 1866,  pursuant  to,  and  in  performance  of,  an  agree- 
ment entered  into  between  them  on  the  31st  of  August, 
1866.  1.  This  was  a  quit-claim  deed.  At  the  same  time 
the  deed  was  delivered,  the  plaintiffs  and  Clarissa  Martin 
conveyed,  with  warranty,  to  the  judgment  debtor^  Rus- 
sell Martin,  and  to  his  brother  Stanley,  597  acres  of  land. 
This  is  the  same  land  as  that  embraced  in  the  lots  last 
above  mentioned.  2.  This  land  is  on  the  south  side  of 
Allegany  river,  and  belonged  to  Frederick  S.  Martin  when 
he  died.  One  equal  undivided  seventh  of  this  land  de- 
scended to  Russell  Martin,  and  was  subject  to  the  lien  of 
the  judgment  in  question  when  the  conveyance  to  the 
plaintiffs  was  made.  The  plaintiffs,  by  their  covenant  of 
warranty,  were  bound  to  protect  the  grantees  against  the 
lien  of  the  judgment  in  question.  3.  The  interest  which 
the  judgment  debtor  acquired  by  this  conveyance  in  these 
premises  became  liable  to  the  lien  and  operation  of  the 
judgment  in  question.  4.  The  plaintiffs,  so  far  as  that 
interest  is  concerned,  have  not  any  right  to  interfere ;  and 
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80  far  as  the  lien  on  the  undivided  one-seventh,  which 
was  vested  in  the  judgment  debtor  before  the  conveyance 
of  the  plaintiffs,  is  concerned,  the  plaintiffs  are  not  enti- 
tled to  any  protection.  If  they  are  liable  to  warrant 
against  the  lien  on  that  interest,  by  reason  of  their  cov- 
enant they  must  fulfill,  as  it  was  an  obligation  they  volun- 
tarily assumed  for  a  good  and  sufficient  consideration.  If 
they  are  not  bound  by  their  covenant  to  protect  their 
grantees  against  that  lien,  then  they  will  in  no  manner  be 
prejudiced  by  selling  that  portion  of  the  premises.  5.  The 
defendant  Bebecca  RWagener  having  stipulated  with  Mr. 
Clark  not  to  suffer  these  lots  to  be  sold,  the  plaintiffs  cannot 
be  otherwise  than  benefited  by  such  stipulation,  and  they 
are  not  entitled  to  any  relief  in  this  action  in  that  regard. 

rV.  The  next  conveyance  was  of  lots  17,  19,  20,  21  and 
22,  in  block  85,  in  the  village  of  Olean,  owned  by  the 
defendant  Xruman  R.  Coleman.^  The  plaintiffs  have  not 
any  interest  in  these  lots,  and  cannot,  therefore,  complain. 

y.  The  remaining  land  is  an  interest  in  lot  18,  in  block 
85,  still  owned,  for  aught  that  appears,  by  Russell  Martin. 
1.  This  lot  the  plaintiffs  have  no  interest  in.  It  is  clearly 
liable  to  be  sold  first  under  the  judgment.  2.  From  the 
above  statement  it  would  seem  that  the  sale  to  be  made, 
should  be  in  the  order  following :  (1.)  Sell  the  interest 
in  lot  18,  in  block  85.  (2.)  Sell  lots  17,  18,  19, 20, 21  and 
22,  owned  by  the  defendant  Truman  R.  Coleman.  (3.)  Th& 
land  conveyed  by  Russell  Martin,  through  a  quit-claim 
deed  to  the  plaintiffs,  on  the  18th  day  of  October,  1866, 
pursuant  to,  and  in  performance  of,  the  agreement  entered 
into  between  them,  on  the  31st  of  August,  1866.  3.  The 
plaintiffi  have  not  any  interest  by  which  they  can  require 
any  of  the  other  lots  to  be  sold  in  preference  to  the  inter- 
est acquired  under  the  above  contract 

YL  There  was  no  occasion  for  commencing  this  action. 
The  complaint  does  not  set  forth,  nor  the  proof  show,  any 
refusal  on  the  p^rt  of  the  defendant  Bebecca  B.  Wagener 
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to  properly  respect  the  rights  of  others,  in  the  order  of 
the  sale  to  be  made.  1.  The  plaintiffs  never  ask^  Be- 
beooa  B.  Wagener  to  sell  the  land  in  any  particular  order^ 
and  there  is  no  evidence  showing  that  she  intended  to 
violate  any  rule  of  equity  in  making  the  sale.  2.  The 
statute  gives  the  plaintiffs  all  the  remedy  requisite  and 
necessary  to  protect  their  rights.     (2  B.  S.  375,  §  70.) 

YII.  The  interest  of  Bussell  Martin,  in  the  land  con- 
veyed by  Olean  Smith,  was  subject  to  the  lien  and  opera- 
tion of  the  Upham  judgment 

Bjf  the  Courty  Johnson,  J.  I  am  not  prepared  to  say, 
that  in  the  case  of  a  voluntary  partition,  between  tenants  in 
common  of  lands,  which  has  been  consummated  by  con* 
veyances  to  each  of  his  share  in  severalty,  where  no  ques- 
tion is  raised  in  regard  to  the  fairness  and  equity  of  the 
partition,  a  court  of  equity  has  not  power -to  compel  a 
creditor  having  a  lien  on  an  undivided  interest  byjudg- 
ment  or  mortgage  before  such  partition,  to  -resort  to  the 
share  so  partitioned  to  his  creditor,  for  the  satisfaction  of 
his  lien,  and  restrain  him  from  enforcing  such  lien  against 
the  shares  so  partitioned  and  conveyed  to  the  other  ten- 
ants. I  am  not  aware  that  such  a  question  has  ev^  arisciL 
in  our  courts,  for  adjudication.  Nor  does  it  arise  hera 
The  appellants'  counsel  contends  that  the  several  agree- 
ments and  conveyances  between  the  heirs  of  Frederick  S. 
Martin  were  tantamount  to  a  voluntary  partition  of  the 
estate  between  them.  But  it  will  be  seen  by  an  ezamio- 
ation  of  the  several  contracts  and  conveyances,  that  they 
were  in  no  respect  in  the  nature  of  a  partition,  and  were 
not  intended  to  be  a  partition.  They  were  mere  contracts 
of  bargain  and  sale,  and  conveyances  thereon ;  the  same, 
precisely,  as  such  transactions  are  begun  and  carried  out 
between  separate  owners  of  lands.  It  was  the  misfortune 
of  the  plaintiffs  that  they  conveyed  their  interest  in  the 
common  lands  to  Bussell  Martin,  and  thus  subjected  it  to 
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fhe  lien  of  the  judgments  against  him,  and  took  from  him 
an  interest  already  incnmbered.  But  they  did  it  volan-* 
tarily,  with  their  eyes  open,  and  must^  for  aught  I  can  see, 
abide  by  the  consequences.  There  is  no  pretense  that 
they  acted  under  any  mistake,  or  ignorance  as  to  facts'. 
The  judgments  against  Russell  Martin  were  all  matters  of 
record,  and  must,  or  should,  have  been  known  to  the 
plaintiffs,  at  the  time.  What  is  here  asked  of  the  court, 
is,  in  effect,  to  relieve  the  plaintiffi  from  the  consequences 
of  their  own  voluntary  and  imprudent  conduct  This  i» 
not  the  province  of  a  court  of  equity. 

The  other  judgments  having  been  enforced,  and  the 
title  of  Bussell  Martin  to  the  lands  conveyed  to  him  by 
the  plaintiffs,  and  all  the  other  lands  held  by  him  in  sev- 
eralty, having  been  alienated  in  executing  the  judgments, 
and  the  title  vested  in  the  hands  of  different  purchasers, 
«  it  becomes,  as  the  referee  held,  a  mere  question  as  to  the 
order  in  which  the  lands  subject  to  the  lien  of  the  judg- 
ment in  question  should  be  sold,  or  made  liable  to  con-*' 
tribution  to  the  judgment  in  question.  This  is  regulated 
by  statute.     (2  B.  375,  §§  70,  71.) 

All  the  lands  of  Russell  Martin,  the  judgment  debtor,, 
upon  which  the  judgment  in  question  ever  attached  as  a 
lien,  are  now  in  other  and  several  hands.  There  is  no 
complaint,  or  pretense,  that  the  defendant  is  attempting 
to  violate  the  rule  prescribed  by  statute  for  contribution 
by  lands  alienated,  or  to  prevent  its  operation.  On  the 
contrary,  the  complaint  is,  that  the  defendant  has  levied 
upon  and  advertised  for  sale  those  lands,  only,  which  the 
statute  makes  liable  to  contribute  in  the  first,  second  and 
third  order.  It  is  of  no  consequence  whatever  that  the 
defendant,  when  she  took  her  assignment  of  the  judgment 
in  question,  agreed  not  to  enforce  it  against  the  lands  held 
by  her  assignor  under  the  sale  by  the  Chautauqua  County 
Bank,  on  its  judgment.  The  plaintiffs  have  no  interest 
in  that  question.    Those  lands  stand  fourth  in  the  statu-* 
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tory  order  of  coDtribntion,  and  it  is  of  no  eonseqDence  to 
the  plaintiffs,  whether  the  defendant  will  be  able  to  satisfy 
her  judgment,  or  not,  after  their  lands  shall  be  sold. 

The  plaintiffs  clearly  had  no  cause  of  action  by  reason 
of  anything  alleged  in  their  complaint,  or  proved  upon 
the  trial,  and  their  complaint  was  properly  dismissed. 

Judgment  affirmed,  with  costs. 

[Fourth  Dbpabtkbnt,  Gbbbsal  Tbbm,  at  Rochester,  September  4,  187L 
MuUm,  p.  J.,  and  Johnton  and  Taleotif  Justioes.] 


William  S.  Todd  vs.  Amy  Ames,  impleaded  with  Benja- 
min A.  Ames. 

Where  the  debt,  for  which  a  promissory  note  is  giren  by  husband  and  wifs^ 
is  the  debt  of  the  husband,  the  wife,  in  becoming  a  party  to  the  note,  is  a 
mere  surety  for  her  hhsband. 

But  if,  in  such  a  note,  the  wife  charges  and  creates  "  a  lien  and  claim"  npon 
her  "  separate  real  and  personal  property,  to  secure  the  payment  of  the 
note,"  the  promise  is  binding  in  law,  and  operates  to  create  a  charge  upon, 
and  to  bind,  such  separate  estate  for  the  payment  of  the  debt,  and  to  subject 
it  to  execution  in  satisfaction  of  a  judgment  recovered  upon  the  promise. 

It  is  not  material  whether  the  separate  property  which  the  wife  has  at  the 
time  of  the  trial  is  the  same  as  that  which  she  had  at  the  time  of  signfog 
the  note. 

When  a  married  woman  creates  a  valid  obligation,  and  makes  it  a  chaige 
upon  her  separate  estate,  it  extends  to  her  whole  separate  estate  which  she 
may  have  at  the  time  of  the  trial  and  judgment 

As  long  as  the  obligation  continues,  her  entire  separate  estate  is  devoted  to  its 
payment  and  discharge ;  unless  the  lien,  or  charge,  is  expressly  limited  and 
confined  to  some  specific  portion  thereof. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee. 
This  was  an  action  against  husband  and  wife,  to  recover 
judgment  against  the  husband,  and  to  charge  the  separate 
personal  estate  of  the  wife  with  the  payment  of  a  note 
signed  by  both.     The  action  is  an  equitable  action,  and 
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seeks  to  enforce  the  charge  as  a  lien  upon  specific  prop* 
erty,  which  the  complaint  describes.  The  complaint 
prayed  for  a  temporary  injunction  to  restrain  the  defend- 
ants from  disposing  of  the  property,  which  was  obtained, 
and  for  the  appointment  of  a  receiver  to  take  possession 
of,  and  sell  the  property.  No  relief  was  asked  against  the 
husband.    The  action  was  referred  to  a  referee,  who  made 

m 

a  report  in  which  he  found  the  following  facts :  That  the 
plaintiff  is  a  practicing  physician,  and  was,  in  the  month 
of  August,  1864,  at  which  time  he  resided  in  Angelica, 
N.  Y.      That  the  defendant  Amy  Ames  is  a  married 
woman,  and  the  wife  of  the  defendant  Benjamin  A.  Ames, 
and  was  at  the  time  the  services  hereinafter  mentioned 
were  rendered  by  the  plaintiff,  and  at  the  time  of  the  exe- 
cution of  the  note  hereafter  described,  and  still  is,  a  mar- 
ried woman,  and  wife  of  the  defendant  Benjamin  A.  Ames. 
That  on  the  30th  of  August,  1864,  and  while  the  defend- 
ant Benjamin  A.  Ames  was  absent  from  home,  in  the 
army  of  the  United  States^  the  defendant  Amy  Ames  and 
four  of  her  minor  children  were  taken  sick  with  a  fever. 
She  sent  for  the  plaintiff^  and  requested  him  to  render 
her  and  her  four  children,  then  sick,  his  attention,  medical 
^kill  and  services,  and  informed  him  at  that  time  that  her 
husband  was  absent  from  home  in  the  army,  and  she 
could  get  no  assistance  from  him.     Thereupon  the  plain- 
tiff took  charge  of  the  said  defendant  Amy  Ames  and  her 
said  four  children,  and  rendered  them  his  services,  medical 
skill  and  assistance,  and  provided  and  furnished  them 
with  medicine  from  the  30th  day  of  August,  1864,  to  the 
30th  day  of  October,  of  the  same  year,  the  defendant  Amy 
Ames  being  the  last  to  recover  from  said  sickness.    That 
said  services,  medical  skill,  attendance  and  medicine  were 
worth  the  sum  of  9114.00.    That  at  the  time  the  plaintiff 
was  called  to  attend  the  said  Amy  Ames  and  her  four 
children,  as  aforesaid,  the  said  defendant  Benjamin  A. 
Ames  was,  and  had  been  for  some  time  previous,  absent 
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from  home,  in  the  army  of  the  United  States,  and  so  con- 
tinued absent  during  their  said  sickness,  and  daring  the 
time  the  services  were  rendered  by  the  plaintiff  as  afore- 
said, and  the  said  Benjamin  A.  Ames  was  insolvent 
That  subsequent  to  the  rendering  of  the  services  aforesaid 
by  the  plaintiff,  and  in  the  month  of  November  of  the 
same  year,  the  defendant  Amy  Ames  requested  the  plain- 
tiff to  obtain  from  the  town  of  Angelica,  and  county  of 
Allegany,  all  he  could  for  the  services  he  had  rendered  as 
aforesaid,  and  she  would  pay  him  the  balance.    That  in 
compliance  with  her  request,  he  did,  in  the  said  month  of 
November,  1864,  present  to  the  town  board  of  the  town 
of  Angelica,  and  county  board  of  the  county  of  Alle^^any, 
a  bill  for  such  services,  and  he  was  allowed  thereon   bj 
said  boards,  the  sum  of  $35.00.    That  this  sum  was  de* 
ducted  from  the  whole  amount  of  his  said  services^  and 
the  balance  thereof  agreed  upon  between  the  parties  at 
the  sum  of  $75.00,  for  which  sum  the  said  defendants, 
Amy  Ames  and  Benjamin  A.  Ames,  on  the  1st  day  of 
December,  1867,  executed  and  delivered  to  the  plaintiff,  a 
promissory  note,  or  instrument  in  writing,  in  the  words 
and  figures  following,  viz : 
"  $75.00.  ANaBLiCA,  Dec.  let,  1867. 

For  value  received,  one  year  from  date,  we,  or  either  of 
us,  promise  to  pay  W.  S.  Todd,  or  bearer,  seventy-five 
dollars  with  use ;  and  I,  Amy  Ames,  do  hereby  charge 
and  create  a  lien  and  claim  on  my  separate  real  and  per* 
sonal  property,  to  secure  the  payment  of  the  above  men- 
tioned note.  Benjamin  A.  Ahes, 

Amy  Ames.'* 

That  said  note  was  not  obtained  through,  fraud  or  fidse 
statements  of  the  plaintiff,  or  any  other  person,  but  the 
same  was  voluntarily  executed  by  the  said  defendants. 
That  subsequent  to  the  execution  and  delivery  of  said 
note,  the  defendants  let  the  plaintiff  have  a  quantity  of 
butter  and  milk,  to  be  credited  on  said  note  and  indebted* 
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nesSy  of  the  value  of  911.92.  That  there  was  dne  and 
owing  the  plaiDtiff,  at  the  date  of  the  report,  from  the  de« 
fendaDts  upon  the  indebtedness  and  note  aforesaid,  the 
Bum  of  976.87.  That  the  defendant  Amy  Ames,  on  the 
14th  of  August,  1869,  executed  and  delivered  to  Esther 
Latham,  of  Angelica,  N.  Y.,  a  chattel  mortgage  on  one 
of  the  cows  and  heifer  mentioned  in  the  complaint,  which 
mortgage  was  duly  recorded,  the  consideration  expressed 
therein  being  960.00.  That  the  defendant  Amy  Ames 
was  the  owner,  in  her  own  separate  right,  of  the  property 
described  in  the  plaintiff's  complaint.  And  the  referee 
found,  as  a  conclusion  of  law,  that  the  plaintiff  was  entitled 
to  recover  judgment  against  the  defendants,  for  the  sum 
of  $76.87,  besides  costs.  That  the  said  separate  estate  of 
the  defendant  Amy  Ames  was  liable  for  said  sum  of 
976.87,  and  costs.  And  judgment  was  directed  to  be  en- 
tered for  said  sum,  in  favor  of  the  plaintiff,  against  said 
separate  estate,  and  that  the  same  be  declared  a  charge 
and  lien  on  said  separate  estate,  as  the  same  is  set  forth 
in  the  complaint,  and  according  to  the  prayer  thereof. 

Judgment  was  so  entered,  and  the  defendant  Amy  Ames 
appealed. 

F.  Brundage,  for  the  appellant 

I.  The  plaintiff  entirely  failed  to  make  out  a  ease  to 
charge  the  separate  estate  of  a  married  woman.  To  do 
this  he  must  prove  that  she  had  a  separate  estate,  and  that 
she  charged  it,  and  intended  to  charge  it.  In  this  case,  it 
is  neither  alleged,  proved  or  found,  that  she  had  any  sepa- 
rate estate  at  the  time  she  made  this  note.  The  allegation 
of  the  complaint  is  that  the  defendant  Amy  ^'  has  and  is 
the  owner  of  the  following  personal  property."  The  proof 
is  confined  to  the  time  '^  just  before  this  action  was  com- 
menced," which  was  November,  1869,  and  the  note  was 
made  December  1,  1867.  The  finding  is,  that  she  ^'  was 
the  owner,  in  her  own  separate  right,  of  the  property  de- 
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scribed  in  the  plaintiff's  complaint,"  without  stating  when 
she  was  the  owner.  We  submit,  therefore,  that  neither 
Amy  Ames  nor  her  estate,  is  liable  for  this  note  in  this 
action,  because,  1.  Being  a  married  woman,  she  had  no 
capacity  to  make  contracts,  and  could  not  be  made  liable 
personally.  That  this  was  so,  before  the  act  of  1860  and 
1862,  is  too  plain  for  dispute.  Those  acts  have  made  her 
liable  to  be  sued  at  law,  but  have  not  extended  her  liability 
beyond  those  exceptional  cases  ^^  relating  to  her  sole  and 
separate  property,"  or  to  her  separate  business,  and  in 
those  cases  the  judgment  must  be  collected  out  of  her 
separate  property.  {Laws  of  1860,  ch,  90,  §  7,  a«  amended 
in  1862.  Laws  of  1862,  ch.  172,  §  7.)  2.  There  is  no  case 
to  be  found,  where  the  separate  estate  of  a  married  woman 
has  been  charged,  unless  it  appeared  that  the  married 
woman  had  a  separate  estate  at  the  time,  and  to  which  the 
contract  related.  The  liability  of  the  married  woman  or 
her  estate  is  predicated  always  upon  the  existence  of  a 
separate  estate.  How  can  it  be  said  that  a  married  woman 
charges  her  separate  estate  when  she  has  none  to  be 
charged  ?  It  is  the  possession  and  ownership  of  a  separate 
estate,  which  qualifies  her  to  contract,  and  distinguishes 
her  from  married  women  generally,  who  have  no  capacity 
to  contract.  In  this  case,  the  defendant  Amy  Ames,  at 
the  time  of  making  the  note  sued  on,  was  entirely  incom- 
petent to  make  such  a  contract,  and  it  was,  at  the  time 
it  was  made,  entirely  void  at  law,  and  could  not  be  enforced 
in  equity,  because  there  was  no  separate  estate  to  be 
reached  in  equity.  Being  so  void,  did  the  subsequent 
acquirement  of  separate  property  make  her  liable?  We 
submit  that  the  plaintiff  utterly  failed  to  make  out  a  cause 
of  action.  {Oohine  v.  St.  JohUy  12  Sow.  Pr.  333.  Coon  v, 
Brooky  21  Barb.  546.)  See  the  opinion  of  Earl,  Commit 
sioner,  in  Oom  Exchange  Insurance  Go.  v.  Babcoek,  (42  N.  T. 
646,)  where  he  describes  the  essentials  of  such  a  cause  of 
action. 


•  J 
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n.  The  judgment  in  this  ease  is  erroneous.  It  goes 
beyond  the  rights  of  the  plaintiff.  It  compels  the  defend- 
ant Amy  Ames  to  assign  to  the  receiver  certain  speciiic 
property,  whether  she  owns  it  or  not,  and  assumes  to  de- 
termine the  title  to  that  property  in  an  action  on  a  note. 
It,  in  effect,  makes  her  the  principal  debtor,  and  requires 
that  her  separate  estate  be  exhausted  before  any  resort  is 
had  to  the  property  of  the  other  defendant,  who  is  the 
principal  debtor,  and  she  the  surety. 

in.  The  defendant  Amy  Ames,  being  merely  surety  for 
her  husband,  could  not  make  herself  liable,  or  charge  her 
separate  estate  by  an  instrument  like  the  one  in  question. 
It  would  require  some  instrument  such  as  would  effect  a 
charge  or  lien  upon  property  if  she  were  BLfeme  sole. 

J.  A,  Sandfardy  for  the  respondent. 

L  There  is  evidence  enough  in  the  case  to  show  that 
the  wife  had  a  separate  estate  at  the  time  the  note  was 
given.  The  husband  testified:  "I  told  the  plaintiff  that 
my  wife  would  not  sign  such  a  note,  for  the  reason  that  it 
was  like  a  chattel  mortgage,  and  would  hold  her  personal 
property."  The  wife  testified:  "The  plaintiff  came  to 
my  house  with  a  note  for  me  to  sign.  I  objected  to  signing 
it,  because  it  would  hold  my  personal  and  real  property, 
and  because  it  had  the  personal  property  clause  in  it" 
The  husband  and  wife  both  swore  to  the  answer,  which 
contains  the  following  allegations:  That  she,  the  wife, 
refused  to  sign  the  note  on  the  ground  of  the  clause  con- 
tained therein.  That  she  would  give  no  note  binding  her 
separate  property,  or  creating  a  lien  or  charge  upon  the 
same.  That  the  said  Amy  Ames  never  knew  or  supposed, 
when  she  signed  the  note,  that  she  was  making  any  lien, 
claim,  or  charge  upon  her  separate  real  and  personal  prop- 
erty, for,  in  fact,  at  that  time  she  had  no  real  property 
whatever.    It  is  thus  alleged,  in  the  answer,  that  she  was 
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the  owner  of  personal  property  at  the  time  the  note  was 
given,  and  is  not  denied  by  the  plaintiff  in  his  reply.  The 
referee's  report  shonld  be  construed  to  mean  that  she  waa 
the  owner  of  this  property  at  the  time  the  note  was  given. 
It  is  a  legal  principle  that  every  intendment  of  law  is  in 
favor  of  putting  that  construction  upon  the  report  of  the 
referee,  which  will  sustain  the  judgment.  The  defendants 
having  introduced  this  proof,  that  she  had  a  separate  estate, 
by  their  answer,  and  also  on  the  trial,  cannot  now  be 
allowed  to  controvert  the  question,  and  cannot  take  advan- 
tage of  it  It  is  an  admission  of  the  party,  by  which  she 
is  bound.  (1  OreenL  on  JEv.  §  174.)  If  necessary,  as  no 
injustice  has  been  done,  the  court  has  power  to  amend  the 
complaint  {Oode,  §  173.  Bowdpin  v.  Coleman^  3  Aibs 
431.  Bate  v.  Graham,  11 N.  T.  237.  N.  T.  Practice,  pp.  11, 
12,  and  cases  cited.) 

TL  Can  a  party  make  a  lien  upon  property  not  in  exist- 
ence ?  In  law,  he  cannot;  but  he  can  make  one  that  equity 
will  enforce.  {Otis  v.  Silly  8  Barb.  114,  116  to  121,  and  cobbs 
cited.)  If  it  be  true  that  the  plaintiff's  demands  must  be 
collected  out  of  the  property  which  the  wife  had  at  the. 
time  the  note  was  given,,  what  is  the  result  ?  She  may 
give  a  note,  due  in  one  year  from  date,  to-day,  wheu;  she 
is  the  owner  of  real  estate,  and  to-morrow  she  may  con-r 
vert  her  real  estate  into  personal.  Therefore,  if  she  only 
creates  a  charge  upon  the  property  which  she  then  owns, 
and  the  charge  does  not  continue  as  to  subsequently 
acquired  property,  courts  of  equity  and  the  law,  place  it 
within  the  power  of  every  woman  to  avoid  the  payment 
of  every  debt  She  may  embark  her  property  in  business 
to-day,  loan  it  to-morrow,  subsequently  acquire  more,  and 
laugh  at  her  creditors.  Is  it  the  policy  of  courts  of  equity 
and  the  law,  to  so  construe  its  rules  as  to  enable. persons 
to  avoid  the  payment  of  debts  ? 

m  The  defendant  Amy  Ames,  was  liable  under  the  act 
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of  1860  and  1862,  which  says  that "  a  married  woman's  sep- 
arate property  shall  not  he  liahle  for  her  hushand's  debts, 
except  such  debts  as  may  have  been  contracted  for  the 
support  of  herself  or  her  children,  by  her  as  his  agent." 
iLaw9  0/1860,  eh.  90,  p.  157,  §  1.)  In  this  case  the  hus- 
band was  away  from  home,  in  the  United  States  army, 
hundreds  of  miles  from  his  family.  The  wife  and  children 
were  taken  sick  with  fever.  The  plaintiff,  at  her  request, 
attended  and  furnished  medicine  for  them  during  such 
sickness.  Medicine  and  medical  attendance  are  just  as 
essential  to  support  life  as  bread.  The  family  had  a  run 
of  fever,  and  left  without  skillful  medical  treatment  would 
have  died.  {Moody  v.  Osgood^  50  Barh.  628.)  The  law 
presumes  that  the  wife  acts  as  agent  for  her  husband  in 
purchasing  necessaries,  and  in  carrying  on  his  ordinary 
business  during  his  absence.  (7  Par9.  on  Gont.  288,  and 
note  6.  Pickering  v.  Pickeringy  6  N.  H.  124.)  Under  this 
statute  and  act  of  1862,  {ch.  172,  p,  345,)  the  property 
which  she  has  at  the  time  judgment  is  rendered,  is  liable, 
and  execution  may  be  issued  and  levied  on  it.  In  pro- 
ceeding under  this  statute,  we  have  a  remedy  either  in  law 
or  in  ^uity.  If  she  has  property  which  she  is  disposing 
of,  equity  can  only  reach  it,  and  protect  the  rights  of  the 
plaintiff.     {Corn  Ex.  Ins.  Co.  v.  Babcock,  42  N.  T.  593.) 

TV.  The  judgment  in  this  case  does  not  go  beyond  the 
rights  of  the  plaintiff.  It  is  a  judgment  in  equity,  and  ad- 
judges what  the  complaint  prays  for.  It  conforms  to  the 
judgment  entered  in  the  case  of  Yah  v.  Dederer^  as  re- 
ported in  21  Barbour^  pages  292,  293.  The  defendants 
made  a  motion  to  set  aside  the  judgment  entered  in  this 
action  at  a  special  term,  held  in  Buffalo,  Justice  Marvin 
presiding,  which  motion  was  denied.    . 

Y.  The  defendant  Amy  Ames  was  liable  upon  the  note 
in  question,  and  judgment  should  be  affirmed.  {Com  Ex. 
In%.  Co.  V.  Bahcock,  42  N.  Y.  614  to  640.) 
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Bff  the  Oaurty  Johnson,  J.  The  debt  for  which  the  note 
in  qaestion  was  given,  was  clearly  the  debt  of  the  hus- 
band, and  the  appellant  in  becoming  a  party  to  it  was,  in 
law,  a  mere  surety  for  her  husband.  But  in  this  respect  the 
case  is  the  same  as  that  of  Com  JEzchange  Ins.  Oo.  ▼.  Bmb- 
cock,  (42  N.  T.  613.) 

The  terms  of  the  promise  by  the  appellant  in  this  case, 
are  in  substance  and  legal  effect  the  same  as  in  that,  where 
it  was  held  that  the  promise  was  binding  in  law^  and  ope- 
rated to  create  a  charge  upon,  and  to  bind,  the  separate 
estate  of  a  married  woman  for  the  payment  of  the  debt, 
and  to  subject  it  to  execution  in  satisfaction  of  any  judg- 
ment which  might  be  recovered  upon  the  promise.     That 
case  covers,  completely,  the  case  at  bar,  so  far  as  the 
liability  upon  the  promise  and  the  charge  upon  the  sepa- 
rate estate  is  concerned.     The  only  difference  between  the 
two  cases  is,  that  the  action  here  is  in  the  equitable  form, 
and  there,  in  the  form  of  an  action  at  law.    But  that  does 
not  affect  the  principle,  and  no  objection  is  taken  to  the 
form  of  the  action.    It  was  formerly  the  only  mode   of 
reaching  the  separate  estate  of  a  married  woman  and  en- 
forcing a  charge  upon  it,  and  the  remedy  has  not,  in  terms, 
been  taken  away  by  any  statute,  though  a  different  one 
seems  to  have  been  given. 

It  is  urged,  on  the  part  of  the  appellant,  that  it  is  not 
shown  by  the  evidence,  or  found  by  the  referee,  that  she 
had  any  separate  estate  at  the  time  she  signed  the  note  in 
question,  which  could  have  been  charged.  That  question 
does  not  appear  to  have  been  litigated  on  the  trial.  But 
I  think  the  report  of  the  referee  naay  fairly  be  held  to  em- 
brace such  finding.  The  note  itself  is  evidence  on  that 
subject,  and  the  referee  might  have  found  from  that  alone,  ' 
in  connection  with  the  testimony  as  to  the  property  she 
had  in  her  own  right  at  the  time  of  the  trial,  that  she  had 
property  which  was  the  subject  of  such  a  charge,  at  the 
time  the  note  was  given,  if  that  was  a  material  fact  in  the 
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case ;  especially  as  there  was  no  evidence  to  the  contrary. 
It  is  not  material  whether  it  was  the  same  property,  at  the 
time  of  the  trial,  as  at  the  time  of  the  making  of  the 
note.  When  a  married  woman  creates  a  valid  obligation, 
and  makes  it  a  charge  upon  her  separate  estate,  it  extends 
to  her  whole  separate  estate,  which  she  may  have  at  the 
time  of  the  trial,  and  judgment  As  long  as  the  obliga- 
tion continues,  her  entire  separate  estate  is  devoted  to  its 
payment  and  discharge ;  unless  the  lien  or  cliarge  is  ex- 
pressly limited  and  confined  to  some  specific  portion 
thereof  (The  Cam  Exchange  Ins.  Co.  y.  Babcockj  supra. 
BaUin  v.  Dillaye,  37  N.  T.  35.  Dt/ett  v.  N.  A.  Coal  Co.,  20 
Wend.  570.) 
The  judgment  is  right,  and  must  be  affirmed,  with  costs. 

[Fourth  Dbpabtment,  Gbnbbal  Tbbm,  at  Rochester,  September  4, 1871. 
MuUiftf  P.  J.|  and  Johnton  and  TcUeott,  Justices.] 


-«♦♦- 


William  Thompson  and  Calvin  Thompson,  survivors,  &c., 

vs.  Michael  J.  Bower. 

To  enable  a  party  to  maintain  an  action  for  use  and  occupation,  under  the 
provision  of  the  Revised  Statutes  authorizing  such  an  action  to  be  brought 
under  any  agreement,  whether  by  deed  or  parol,  the  conventional  relation 
of  landlord  and  tenant  must  exist 

Unless  that  relatioti  exists  between  parties,  there  is  no  implied  promise  or  ob- 
ligation to  pay  for  use  and  occupation. 

Where  one  occupies  under  an  agreement  to  purchase,  he  is  not  a  tenant,  but  a 
vendee,  and  the  relation  that  of  vendor  and  vendee,  and  in  no  conventional 
sense  that  of  landlord  and  tenant. 

Distinction  between  the  action  for  mwu  profits  and  the  action  for  use  and 
occupation. 

Where  the  relation  of  landlord  and  tenant  did  not  exist,  and  there  had  been 
neither  a  tortious  entry,  nor  a  tortious  holding,  by  the  defendant,  who  went 
into  possession  by  virtue  of  a  parol  agreement  with  the  plaintifih  to  pur- 
chase, and  had  been  willing  to  pay  substantially  according  to  the  agreement, 
and  had  quitted  the  premises  because  the  plaintiffs  refused  to  allow  him  to 
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perform  his  agreement,  or  to  accept  performance  on  his  part;  BiM  thai  tlie 
phuntifib  conld  not  recover  for  the  nse  of  the  premisee ;  whether  the  actkm 
was  to  be  regarded  as  an  action  for  nse  and  occupation,  or  an  action  for 
msmti  profits. 
Sdd,  alio,  that  it  was  erroneous  for  the  Judge  to  charge  the  Jury  that  the  agree- 
ment under  which  the  defendant  entered,  for  the  purchase  of  the  land,  being 
▼oid,  the  plaintiffii  were  entitled  to  recoyer  the  fiur  yalue  of  the  use  of  the 
premises. 

APPEAL,  by  the  defendant,  from  a  judgment  of  the 
county  court  of  Allegany  county.  The  action  was 
brought  to  recover  for  the  use  and  occupation  of  land,  and 
was  originally  commenced  in  a  justice's  court 

In  the  month  of  March,  1863,  the  original  plaintiffi, 
Edward  Thompson,  William  Thompson  and  Calvin  Thomp- 
son, entered  into  a  verbal  contract  with  the  defendant  to 
sell  to  him  about  32  acres  of  land  in  Ward,  Allegany  connty, 
N.  Y.,  at  ^14  per  acre,  he  to  have  possession  and  pay  the 
taxes,  and  as  the  plaintiffs  claimed,  pay  a  handsome  pay- 
ment down,  the  first  year,  and  the  interest  annually  on 
the  whole  sum,  no  time  being  specified  for  the  payment 
of  the  principal.  As  the  defendant  claimed,  he  was  not  to 
make  any  payment  the  first  year,  except  his  boy's  work, 
but  was  to  have  six  years  in  which  to  pay  the  principal 
and  interest,  when  and  in  such  sums  as  he  could.  The 
defendant  went  into  possession  and  occupied  undef  this 
contract  until  the  spring  of  1867,  and  made  permanent 
improvements  to  the  amount  of  about  $50,  and  paid  the 
taxes,  amounting  to  over  9^0.  The  plaintiffs  gave  him 
no  writing  to  show  the  purchase,  and,  as  the  defendant 
claims,  would  give  him  none,  though  frequently  requested 
by  him  to  do  so. 

The  defendant's  minor  son  worked  for  the  plaintiffs  the 
first  season,  from  May  1st  to  July  29th,  by  agreement  to 
be  applied  on  this  land,  at  $8  per  month.  In  October, 
1865,  the  defendant  also  paid  the  plaintiffs  $50  to  apply 
on  the  land.  There  being  no  written  contract  on  which 
these  payments  could  be  indorsed,  and  no  receipts  there- 
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for  being  given,  these  items  were  charged  in  the  defend- 
ant's book  account  with  the  plaintiffs ;  and  on  a  settle- 
ment of  the  book  accounts  in  the  spring  of  1866,  these 
items  were  reckoned  in,  without  anything  being  said  by 
either  party  as  to  their  applying  on  the  land,  or  otherwise. 
The  defendant,  in  the  spring  of  1864,  and  also  in  1866, 
gave  the  plaintiffs  money  to  apply  on  the  land,  and  at  the 
same  time  handed  to  them,  and  tried  to  get  them  to  sign, 
contract  receipts  that  such  money  was  to  apply  on  this 
land,  but  they  refused  to  sign  them.  On  their  subse- 
quently asking  him  for  money  on  the  land,  he  refused  to 
pay  any  more  money  on  the  land,  unless  they  would  give 
him  some  writing  to  show  for  it,  which  they  refused  to 
do,  and  shortly  thereafter^  and  in  the  spring  of  1867,  or- 
dered the  defendant  to  leave  the  premises,  which  he 
accordingly  did,  and  demanded  and  received  back  from 
the  plaintiffs  the  money  paid,  with  interest. 

In  the  fall  of  1867  the  plaintiffs  commenced  this  action 
against  him,  by  the  usual  summons  in  a  justice's  court,  in 
the  town  of  Ward,  Allegany  county.  The  complaint 
alleged,  1st  That  in  or  about  the  month  of  March,  1863, 
the  plaintiffs  were  the  owners  and  possessed  of  about  40 
acres  of  land  in  the  town  of  Ward,  in  the  county  of  Alle- 
gany, off  from  the  west  side  and  north  end  of  the  Bailey 
fkrm,  so  called.  That  on  or  about  the  month  of  March 
aforesaid,  the  defendant,  by  the  consent  and  permission 
of  the  plaintiffs,  entered  into  the  occupation  and  possession 
of  said  land,  and  used,  occupied  and  enjoyed  the  same,  and 
had  and  received  the  use  and  profits  thereof,  for  the  term 
of  four  years  and  two  months  then  next  ensuing,  which  use 
and  profits  was  of  the  value  of  9150,  whereby  an  action 
had  accrued  to  the  plaintiffs  to  demand  and  have  of  and 
from  the  defendant  the  said  sum  of  9150. 

2d.  And  for  a  second  and  other  cause  of  action,  the 
plaintiffs  alleged  that  in  or  about  the  month  of  March 

Vol.  LX.  30 


466        CASES  IN  THE  SUPREME  COURT. 

Thompson  v.  Bower. 

1863,  being  the  owners  of  and  possessed  of  a  certain  other 
parcel  of  land,  partly  improved,  of  about  40  acres,  sitaated 
in  Ward,  Allegany,  bounded,  &c.,  they  entered  into  a 
verbal  agreement  with  the  defendant,  by  which  they 
agreed  to  sell  said  land  to  him,  who  agreed  to  pnrcfaase 
the  same  at  the  sum  of  $14  per  acre,  $100  of  which  was 
to  be  paid  down  or  in  the  course  of  the  season,  and  the 
remainder  within  a  reasonable  time.  That  upon  making 
said  agreement,  the  defendant,  by  consent  and  permission 
of  the  plaintiffs,  entered  into  the  possession  and  occupa- 
tion of  said  land,  and  for  the  period  of  four  years  and  six 
months,  then  next  ensuing,  remained  in  possession  and 
occupancy  of  said  land,  and  received  to  his  own  nse  the 
benefit  and  profits  thereof,  of  the  value  of  $150,  and  at  the 
end  of  said  period  quit  the  possession  of  the  same,  without 
having  made  any  payments  to  the  plaintiffs,  either  to  ap- 
ply on  said  contract  or  for  said  use,  to  the  damage  of  the 
plaintiffs  of  $200. 

3d.  Also,  that  in  the  spring  of  1863  they  entered  into 
an  agreement  with  the  defendant,  by  which  the  defendant 
agreed  that  his  (defendant's)  minor  son,  James  M.  Bower, 
should  work  for  the  plaintiffs  from  the  1st  of  May,  1863, 
until  the  next  winter,  if  the  plaintiffs  wanted  him  so  loiig, 
for  which  the  plaintiffs  were  to  pay  $8  per  month.  That 
said  James  M.  Bower  commenced  work  under  said  agree- 
ment May  1st,  1863,  and,  with  the  plaintiffs'  consent,  quit 
July  29th  of  same  year.  That  the  work  of  said  James 
would  have  been  worth  to  the  plaintiffs  $13  per  month, 
and  they  alleged  that  they  had  sustained  damages  in  the 
sum  of  $25  by  said  breach  of  said  agreement  Also,  they 
claimed  the  sum  of  $3  for  over  payment  for  said  work,  and 
claimed  judgment  for  $200. 

The  defendant  demurred  to  the  first  and  second  counts 
of  the  complaint,  as  not  stating  facts  sufiicient  to  consti- 
tute a  cause  of  action,  and  that  the  said  counts  or  causes 
of  action  were  inconsistent  with  each  other. 
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'  In  the  justice's  court,  the  action  was  twice  tried  by  jury, 
the  first  trial  resulting  in  a  disagreement  of  the  jury,  the 
second  trial  in  a  verdict  of  no  cause  of  action.  The  plain- 
tifiTs  appealed  to  the  county  court.  Feuding  the  appeal,  the 
plaintiff  Edward  Thompson  died,  and  the  action  was  con- 
tinued in  the  names  of  the  other  plaintiffs,  as  his  survivors. 

The  cause  was  tried  at  the  January  term  of  the  Alle- 
gany county  court,  in  1871.  The  plaintiffs  made  no  claim 
to  reeover  under  the  third  count  of  the  complaint.  When 
they  rested  their  case,  the  defendant,  by  his  counsel, 
moved  that  the  plaintiffs  be  nonsuited  on  the  first  and 
second  counts  of  the  complaint,  on  the  following  grounds: 
1st.  That  they  had  not  proved  facts  constituting  a  cause 
of  action  under  those  counts.  2d.  That  the  evidence 
proved  an  agreement  to  purchase  the  premises  in  question, 
and  defeated  the  plaintiffs'  claim  under  those  counts. 

A  motion  was  also  in  like  manner,  and  on  the  same 
grounds,  made  that  the  plaintiffs  be  nonsuited  on  the  first 
count  in  the  complaint.  Both  motions  were  denied  by 
the  court,  and  the  defendant  excepted. 

When  the  defendant  rested  his  case,  the  court  charged 
the  jury  that  the  agreement  for  the  purchase  and  sale  of 
the  land  in  question  being  void,  the  plaintiffs  were  entitled 
to  recover  the  fair  value  of  the  use  of  the  premises.  To 
which  charge  the  defendant,  by  his  counsel,  excepted. 
The  defendant,  by  his  counsel,  requested  the  court  to 
charge  the  following  propositions :  1st.  That  if  the  jury 
should  find  that  the  non-performance  of  the  contract  for 
the  sale  of  the  premises  in  question  was  owing  to  the  fault, 
default  or  wrong  of  the  plaintiffs,  they  were  not  entitled  to 
recover  for  their  use  and  occupation  by  the  defendant. 
2d.  If  the  defendant  entered  into  possession  of  the  prem- 
i  ises  and  occupied  under  an  agreement  to  purchase,  the 
plaintiffs  were  not  entitled  to  recover  in  this  action,  for 
his  use  and  occupation  of  said  premises. 

To  the  first  and  second  requests  to  charge,  the  court 
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refaBed  to  charge  as  requested,  in  each  case,  and  tbe  de- 
fendant duly  excepted  in  each  case. 

The  plaintiffs  had  a  verdict,  in  the  county  court,  for  $50, 
On  the  trial  before  the  justice,  as  also  in  the  coanly 
court,  the  demurrer  was  overruled. 

RufuB  ScoUy  for  the  appellant. 

L  The  plaintiffs'  counsel  has  been  unable,  thus  far,  to 
give  this  action  a  name  or  .denominstion,  or  to  inform  ns 
whether  the  action  is  for  a  tort,  or  upon  contract     The 
most  that  he  has  undertaken  to  say  is^  that  it  is  not  an 
action  for  use  and  occupation,  and  as  the  best  thing  he  can 
do,  he  inclines  to  think  it  may  be  an  action  for  rents  and 
profits.   This  is  manifestly  an  attempt  to  create  a  distinction 
without  a  difference.     The  complaint  and  proof  of  dam- 
ages clearly  show  it  to4)e  intended  for  an  action  for  the 
use  and  occupation  of  these  premises  by  the  defendant, 
and  it  must  be  either  for  their  wrongful  and  unlawful  use 
and  occupation,  and  so  in  tort,  or  for  their  rightful  and 
lawful  use  and  occupation,  and  so  upon  contract     The 
complaint  contains  no  allegation  that  the  defendant  wrong- 
fully or  unlawfully,  or  without  leave,  entered  upon,  occu- 
pied or  withheld    the    premises.      On  the    contrary,   it 
distinctly  and  in  terms  alleges  it  to  have  been  by  the  con- 
sent and  permission  of  the  plaintiffs.    Ko  unlawful  act  or 
omission  is  alleged  against  the  defendant     That  the  plain- 
tiffs intended  it  for  an  action  upon  contract  is  shown  also 
by  the  fact  of  the  joinder  with  the  3d  count — a  count  upon 
contract    Had  the  first  two  counts  not  been  treated  as 
upon  contract,  the  complaint  would  have  been  demurable 
as  joining  actions  for  tort  with  an  action  upon  contract 
The  question  put  to  the  plaintiffs'  witnesses,  "  what  was 
the  fair  value  of  the  use  of  the  premises,"  &c.,  also  de- 
termines it  to  be  intended  as  an  action  upon  contract,  and 
an  action  for  the  use  of  the  premises.     The  first  count  is 
certainly  upon  contract,  but  it  states  no  cause  of  action. 
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It  does  not  aver  that  the  defendant's  use  and  occupation 
was  at  his  request,  or  that  be  expressly  or  impliedly  agreed 
to  pay  therefor,  or  any  fact  showing  that  he  did.  It  does 
not  aver  that  the  demand  is  due.  It  does  not  allege  that 
the  defendant  is  indebted.  It  does  not  allege  that  the 
premises  were  leased  or  demised  to  the  defendant,  nor 
any  fact  showing  indebtedness  or  legal  obligation  to  pay. 
It  only  alleges  an  executed  gift,  a  gratuitous  use  and  occu- 
pation, and  a  license ;  and  is  not  good  within  the  cases  of 
Freeman  v.  Freeman^  (51  Barh,  306 ;)  Mann  v.  Morewood^ 
(5  Sandf.  558 ;)  Olenny  v.  Eitchinsy  (4  How.  98 ;)  AUen 
V.  Patterson^  (7  N,  Y.  476 ;)  Beehman  v.  Plainer^  (15  Barh. 
650;)  Lienan  v.  Lineolny  (2  Duer^  670;)  Eno  v.  Wood^ 
worthy  (4  K  7.  249 ;)  Garvey  v.  Fowlery  (4  Sanc^f.  667 ;) 
1  Van  Sant,  PleadingSj  pp.  250  to  275 ;  Pierrepont  v.  Bar-' 
nardj  (6  N.  T.  298 ;)  PraU  v.  Ogden,  (34  id,  20)  The 
second  count  states  no  cause  of  action.  Whether  it  be 
intended  to  be  upon  contract  or  for  a  tort,  it  should  aver 
that  the  defendant  quit  the  possession  without  right  and 
without  the  fault  of  the  plaintiffs.  It  should  aver  that 
the  defendant  never  tendered  payment  on  the  contract; 
or,  at  the  very  least,  it  should  aver  that  the  plaintifis  had 
duly  performed  the  said  contract  on  their  part.  For  aught 
that  is  alleged,  the  defendant  quit  rightfully,  and  with  the 
consent  of  the  plaintiffs.  For  aught  that  is  alleged,  the 
defendant  tendered  the  plaintiffs  the  full  amount  of  the 
contract  price  for  the  land,  and  they  refused  to  receive  it. 
It  should  show  or  allege  a  performance,  or  offer  or  tender 
of  performance,  of  the  contract  on  their  part,  and  a  wrong- 
ful and  unlawful  refusal  to  perform  on  the  part  of  the  de- 
fendant, which  would  turn  him  into  a  trespasser  ah  initio  ; 
but  in  its  present  form  it  wholly  fails  to  do  so,  because  it 
fails  to  allege  the  fact,  or  allege  facts  showing,  that  the 
defendant  unlawfully  or  without  leave  entered  upon,  occu- 
pied or  withheld  the  premises,  but  alleges  the  reverse. 
The  rule  is  familiar,  that  in  all  cases  the  plaintiff  must  allege 
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the  facts  showing  the  default  or  tort  or  wrong  of  the  de- 
fendant Under  the  Revised  Statutes,  {vol.  3,  p.  597, 5th  td.^ 
after  the  defendant's  wrongful  possession  had  been  estab- 
lished by  a  recovery  in  ejectment,  the  plainti^  by  sagges- 
tion  in  the  form  substantially  of  a  declaration  for  use  and 
occupation,  might  recover  his  damages,  which  was  to  be 
entered  and  attached  to  the  judgment  as  a  continuation 
of  the  same.  But  this  could  only  be  done  after  the  defend- 
ant's wrongful  and  unlawful  entry  and  possession  had  been 
established  by  the  recovery  in  ejectqient  This  is  not  the 
case  of  such  a  suggestion,  and  it  certainly  is  necessaiy  to 
allege  the  wrongful  entry  and  possession  of  the  defendant 
in  the  original  action  for  these  damages,  and  that  the  plain- 
tiffs have  re-entered  and  are  now  in  possession.  {See  1  Barb. 
177 ;  38  id.  9.)  When  the  pleading  is  uncertain  and  am- 
biguous, it  will  be  construed  most  strongly  against  the 
party  using  it  (12  How.  212.  15  id.  221.  11  Abb.  213. 
28  Barh.  75.     Code,  §  243.) 

Would  it  not  be  a  little  absurd  to  say  that  under  this 
complaint  a  body  execution  could  issue  on  the  judgment 
in  this  case.  But  we  submit  that  this  count  is  intended  to 
be  a  count  upon  contract,  since  it  makes  no  averments  of 
the  defendant's  wrong,  or  of  facts  imputing  wrong,  and 
for  the  reasons  as  stated.  The  allegation  of  the  first  count 
is,  '^  that  the  defendant,  by  the  consent  and  permission  of 
the  plaintiffs,  entered  into  the  occupation  and  possession 
of  said  land,  and  used,  occupied  and  enjoyed  the  same, 
and  had  and  received  the  use  and  profits  thereof."  The 
allegation  of  the  second  count  is,  that  the  defendant,  by 
the  consent  and  permission  of  the  plaintiffs,  entered  into 
the  possession  and  occupation  of  said  land,  and  remained 
in  the  possession  and  occupancy  of  said  land  and  received 
to  his  own  use  the  benefits  and  profits  thereof.  Its  join- 
der with  the  first  and  third  counts,  both  upon  contract 
show  it  to  be  intended  to  be  upon  contract ;  and  if  in- 
tended to  be  upon  contract  it  can  only  be  for  the  use  and 
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occupation  of  the  premises  by  the  defendant  It  cannot 
be  for  a  breach  of  the  contract,  for  the  contract  alleged  is 
not  one  for  the  breach  of  which  an  action  can  be  main* 
tained,  and  it  certainly  is  not  to  enforce  the  contract.  It 
must,  therefore,  be  upon  the  defendant's  implied  agree- 
ment to  pay  for.  the  use  and  occupation  of  the  premises. 
Sut  here  an  express  agreement  and  a  license  to  enter  and 
occupy  is  alleged,  and  no  other  or  different  agreement 
can  be  implied.  An  express  agreement  excludes  and 
leaves  no  room  for  an  implied  agreement  But  the  ex- 
press agreement  and  license  to  enter  and  occupy,  alleged 
in  this  count,  is  fatal  to  a  recovery  for  the  use  and  occupa- 
tion of  the  premises.  (Smith  v.  Stewart,  6  John.  45.  Ban- 
croft V.  WardweUj  13  id.  489.  Pierce  v.  Pierce,  25  Barb.  243. 
Sylvester  v.  Balston^  31  id.  286.  Coit  v.  Planer,  4  Abb.  If.  S. 
140.  Oroswell  v.  Crane,  7  Barb.  191.  Wood  v.  Wilcox^ 
1  Denio,  37.  Fletcher  v.  BvMon,  4  N.  T.  399.  Mooers  v. 
Wait,  3  Wend.  104.  Suffem  v.  Totvnaend,  9  John.  35. 
Cooper  V.  Stower,  Id.  331,  and  the  ca^es  cited  supra.)  The 
demurrer,  therefore^  should  have  been  sustained. 

n.  So  much  upon  the  pleadings.  Upon  the  trial,  the 
plaintiffs  proved  an  agreement  to  purchase  the  premises, 
and  the  defendant's  entry  and  occupation  under  that  agree- 
ment, and  no  other,  and  with  the  license  and  consent  of 
the  plaintiffs.  No  written  contract  was  shown  to  have 
been  made  or  tendered  by  them  prior  to  the  defendant's 
quitting  possession^  and  their  own  proof  was  that  they  re- 
fused to  sign  or  deliver  to  the  defendant,  receipts  for 
money  paid  by  him  to  apply  on  the  land.  They  proved 
no  refusal  on  the  part  of  the  defendant'  to  perform  the 
contract,  or  to  pay  them  money,  if  they  would  give  him 
receipts  for  it  On  the  contrary,  they  proved  on  their  part 
that  he  paid  them  money  on  the  land,  despite  their  refusal 
to  sign  such  receipts.  And  that  the  plaintiffs  directed 
him  to  quit  the  possession,  which  he  did,  and  the  value  of 
the  use  and  occupation  of  the  premises,  and  rested  their 
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case.  Upon  this  evidence  the  motion  for  a  nonsait  ahoald 
have  been  granted,  within  all  the  cases.  (See  Smith  v. 
Stewart,  6  John.  45;  Bancroft  v.  Wardwelly  13  id.  489; 
Pierce  v.  Pierce^  25  Barb,  243 ;  Sylvester  v.  Ralston^  31  id 
286 ;  Coit  v.  PZaner,  4  ilfti.  -N:  /X  140 ;  Croswell  v.  Oan^,  7 
Barb.  191 ;  IToocZ  v.  Wilcox^  1  Denio,  39 ;  FUtcher  v.  ^ii^ 
ton,  4  N.  T.  399  ;  ifoo«r«  v.  Wait,  3  TFenA  104 ;  Fierrepont 
V.  Barnard,  6  i\r.  J.  290 ;  Fan  Deu%en  v.  FottTi^,  29  ttf.  9 ; 
Pratt  V.  Ogden,  34  id  20 ;  Harris  v.  Frink,  2  Lansing,  36.) 
These  cases  cover  the  period  before  and  since  the  Code, 
and  embrace  all  the  coarts  of  the  State,  and  are  decided 
not  upon  the  technical  form  of  action,  but  upon  the  factg 
within  this  case,  and  uniformly  hold  the  rule  of  Smith  v. 
Stewart,  cited  above,  regardless  of  the  abolition  of  the 
forms  of  action.  TSo  claim  having  been  made  to  recover 
under  the  third  count  of  the  complaint,  and  no  proof 
ofiered,  this  would  have  disposed  of  the  case. 

in.  The  defendant's  proof  confirmed  the  plaintiffs,  as  to 
payments  of  money  &c.  on  the  land,  and  their  refusal  to 
give  him  receipts  therefor,  and  further  showed  that  the 
reason  why  no  more  money  was  paid  was  because  of  the 
plaintiffs'  distinct  refusal  to  give  him  any  writing  for  it; 
and  because  he  would  not,  they  directed  him  to  quit,  which 
he  did.  He  also  testified  that  he  was  to  have  six  years  to 
pay  for  the  land,  which  was  not  disputed  by  the  plaintiffi. 
In  view  of  all  this  proof,  it  is  plain  that  the  plaintiffis  were 
determined,  from  the  first,  not  to  give  the  defendant  any 
writing  for  this  land,  or  for  money  paid  by  him  on  it,  and 
to  put  themselves  in  a  position  where  they  could  turn 
either  way,  as  their  interest  dictated — carry  out  the  con- 
tract if  they  could  do  no  better,  or  repudiate  it  as  they  did, 
if  the  land  increased  in  value  and  they  could  get  more  for 
it.  It  may  be  claimed  that  the  plaintifb  offered  to  carry 
out  the  contract  in  the  spring  of  1867,  by  offering  to  con- 
vey the  land  to  the  defendant  if  he  would  then  pay  the 
purchase  price  and  interest  in  cash.    But  that  is  not  so. 
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The  defendant  says  that  he  was  to  have  six  3'ears  to  pay 
for  the  land.  He  is  not  disputed  by  the  plaintifis.  The 
purchase  money  then  was  not  due  until  1869.  Their  offer 
required  him  to  pay  it  at  once,  in  the  spring  of  1867. 
They  probably  knew  that  he  could  not  raise  the  money  at 
once,  and  took  advantage  of  the  fact  to  press  him  to  the 
wall.  It  is  very  far  from  showing  an  offer  to  carry  out  the 
agreement.  Besides,  they  then  had  $125  of  the  defend- 
ant's money  in  their  hands,  delivered  to  them  to  apply  on 
this  land,  which  they  had  held  for  nearly  a  year.  The 
offer  required  interest  to  be  paid  on  the  whole,  includ- 
ing this. 

We  submit,  also,  that  the  defendant  had  repeatedly 
made  payments  on  this  land,  and  offered  to  do  so  when 
the  plaintiffs  would  not  receive  them.  The  boy's  labor 
from  May  1st  to  July  29th,  1863,  was  a  payment  upon  the 
land,  as  also  the  $50  paid  in  October,  1865,  and  was  so 
accepted  and  considered  until  the  settlement  in  the  spring 
of  1866.  Of  course  the  defendant  could  do  no  less  than 
charge  these  items  in  his  book  account^  since  he  had  no 
receipt  for  them,  and  there  was  no  contract  on  which  they 
could  be  indorsed.  On  the  settlement  of  those  book  ac- 
counts his  only  safety  was  to  include  these  items,  or  run 
the  risk  of  the  plaintiffs  afterwards  defeating  his  claim  for 
them  on  the  plea  of  settlement  They  were  three  to  one 
against  him,  and  he  had  nothing  to  show  that  these  items 
were  not  properly  part  of  his  book  account.  Had  they 
given  him  receipts  for  them,  or  ^  contract  for  the  land  on 
which  they  could  have  been  indorsed,  as  it  was  their  duty 
to  do,  these  items  would  have  continued  as  payAients. 

The  court  will  observe  that  the  plaintiffs  never  objected 
or  refused  to  receive  money  upon  this  land  when  they 
could  get  it  without  giving  any  writing  to  show  for  it ; 
and  that  they  uniformly  refused  to  receive  money  on  this 
land  when  they  were  requested,  or  required,  to  give  such 
a  writing.    There  is  no  default  on  the  defendant's  part, 
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for  be  was  not  bound  to  pay  unless  a  written  contract  was 
made,  or  some  writing  was  given  bim  by  tbe  plaintiffs  to 
sbow  tbe  payment  upon  tbis  land.  Tbe  first  money  ten- 
dered by  tbe  defendant,  April  6,  1864,  was  refused  by  tbe 
plaintiffs.  Tbey,  tberefore,  waived  tbe  payments  accord- 
ing to  tbe  terms  of  tbe  agreement,  as  tbey  swear  to  it 
Tbe  aggregate  of  payments  made  by  the  defendant  as 
payments,  or  tendered  as  sucb,  is  $250,  wbicb  would  have 
been  applied  on  tbis  land  but  for  tbe  conduct  and  fault  of 
tbe  plaintiffs  in  refusing  to  give  a  contract  or  receipt.  But 
tbe  defendant  testified  tbat  be  was  to  bave  six  years  to 
pay  for  tbe  land.  Tbis  was  not  disputed  by  tbe  plaintiffs; 
BO  tbat  in  tbat  case,  clearly,  tbere  was  no  default  of  tbe 
defendant.  At  least  tbe  question  of  who  was  in  tbe  fault, 
default,  or  wrong,  for  tbe  non-performance  of  tbe  agree- 
ment for  sale  of  tbe  land,  sbould  bave  been  submitted 
to  tbe  jury,  wbicb  was  refused.  (  Van  Deu%en  v,  Toufiff, 
29  N.  T.9to  38.     29  Barb.  9.) 

IV.  Tbe  question  to  tbe  plaintiffs'  witnesses,  "  wbat  was 
tbe  fair  value  of  tbe  use  of  tbe  premises,"  was  improperly 
allowed.  Tbe  only  damages  tbat  could  be  recovered, 
were  tbe  damages  to  tbe  reversion — tbe  injury  to  tbe 
premises  by  tbe  acts  complained  of  ( Van  Deusen  v.  T<nmg, 
29  Barb.  9.  29  N.  Y.  9.  Morehou%e  v.  Matthews,  2  id.  514. 
Harger  v.  Edmonds^  4  Barh  256.  Fi»h  v.  Dodgcy  4  Denio, 
312.    Norman  v.  Wells,  17  Wend.  136.) 

v.  A  license  and  consent  to  enter  and  occupy  is  alleged 
and  proved  by  tbe  plaintiffs,  and  undisputed,  and  is  fatal 
to  tbe  recovery  in  tbis  case.  (Mooers  v.  Wait,  3  Wend.  104. 
Suffem  V.  Toivnsend,  9  John,  35.  Cooper  v.  Stower,  Id. 
331.  Pierrepont  v.  Barnard,  6  N.  T.  298  to  304  Pratt 
v.  Ogden,  34  id.  20  to  23.  Van  Deusen  v.  Young,  supra* 
Walter  v.  Post,  4  -465.  382.     DoliUh  v.  Eddy,  7  Barb.  74.) 

VI.  Tbe  cbarge  of  tbe  court,  unconditional  and  un* 
qualified,  tbat  tbe  agreement  being  void^  tbe  plaintiffs 
were  entitled  to  recover  tbe  fair  value  of  tbe  use  of  the 
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premises,  was  error.    ( Van  Deu9en  v.  Towng,  29  Barb.  9 
29  N.  7.  9.) 

Angel  (t  JoneSy  for  the  repondents. 

L  There  was  no  time  after  the  Ist  of  April,  1864,  when 
the  plaintiffs  could  not  have  brought  and  maintained  eject- 
ment, and  recovered  possession  of  the  premises,  even 
though  the  contract  had  been  in  writing,  and  possession 
given  to  the  defendant.  He  was  to  make  a  handsome  pay- 
ment the  first  season,  and  pay  the  interest  upon  the  pur- 
chase price,  annually,  in  both  of  which  he  failed.  If  it  is 
contended  that  the  defendant  entered  by  the  permission 
of  the  plaintiffs,  yet  he  became  a  trespasser  immediately 
upon  failure  to  comply  with  the  provisions  of  the  parol 
agreement,  and  remainisd  so  up  to  the  time  he  quit  the 
possession.     (Jackson  v.  Miller,  7  Cotoen^  74:7,) 

n.  Although  the  technical  action  of  assumpsit,  for  use 
and  occupation,  can  only  be  maintained  in  cases  where  the 
relation  of  landlord  and  tenant  exists,  this  is  so  only 
because  that  action  is  given  by  statute,  and  limited  by  it 
to  that  class  of  cases.  Yet  a  party  may,  nevertheless,  re- 
cover the  value  of  the  use  of  the  land  in  a  proper  action 
for  the  me$ne  profits,  or  the  rents  and  profits  of  the  land. 
It  is  the  action  which,  before  the  Code,  would  be  termed 
an  action  for  mesne  profits,  and  which,  under  the  Code,  is 
simply  "an  action'*  in  which  the  facts  entitling  the  party 
to  recover  are  stated.  Before  the  Code,  an  action  for 
mesne  profits  would  lie  when  the  plaintiff  recovered  the 
possession  of  his  land  without  suit.  (Leland  v.  Tatuef/j 
6  HiU,  328,  333.  Taylor's  Landlord  and  Tenant^  518,  §  710.) 
And  since  the  Code,  an  action  will  lie  for  the  same  pur- 
pose. (Livingston  v.  Tanner,  12  Barb.  486,  486.  Holmes  v. 
Davis,  21  id.  265.  19  N.  T.  488.)  The  action  for  mesne 
profits  would  lie  as  against  a  purchase  under  a  parol  con- 
tract, although  use  and  occupation  would  not  (Smith  v. 
Stewart,  6  John,  46.)    The  same  action  would  lie  when  a 
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tenant  held  over,  withoat  the  consent  of  his  landlord,  and 
is  put  out  of  possession  under  the  statute  relative  to  land- 
lord and  tenant.  (1  Wend,  134.)  By  the  Eevised  Statutes, 
the  action  of  trespass  for  mesne  profits  was  substantially 
abolished,  and  a  suggestion  in  the  form  of  a  declaration, 
for  use  and  occupation,  substituted  in  its  place.  (3  S.  S, 
597,  §§  37,  38,  5th  ed.  16  Barb.  26.)  The  measure  of 
damages  is  that  which  would  obtain  in  assumpsit,  for  use 
and  occupation.  The  compensation  is  to  be  adjusted 
as  upon  contract,  and  not  on  the  footing  of  tort  (19 
N.  T.  488.) 

m.  The  demurrer,  in  the  justice's  court,  cannot  be  con- 
sidered on  this  appeal.  It  was  overruled  by  the  justice, 
and  the  defendant  answered  upon  the  merits,  and  the  de- 
murrer had  nothing  further  to  do  with  the  case.  The 
answer  waives  the  demurrer,  and  the  appellate  court  can- 
not review  the  justice's  decision.  (11  Barb.  587.  10  JSow. 
276.     1  Benioj  222.) 

rV.  The  plaintiffs  proved  that  the  defendant  was  to 
make  a  handsome  pajonent.  towards  the  purchase  price  of 
the  land  the  first  season,  and  to  pay  the  interest  annually. 
The  defendant  does  not  contradict  this ;  nor  is  there  any 
evidence  conflicting  with  it.  No  paj^ment  of  principal  or 
interest  was  made  within  the  year,  nor  is  there  any  evi- 
dence tending  to  prove  that  the  non-performance  of  the 
contract  was  owing  to  the  fault,  default  or  wrong  of  the 
plaintiffs;  hence  the  refusal  of  the  judge  to  charge  upon 
a  proposition  that  was  not  and  could  not  be  in  the  case, 
was  entirely  right.  The  judge's  refusal  to  charge  as  re- 
quested was  entirely  right.  The  first  proposition  is  too 
broad.  It  should  have  specified  the  nature  of  the  fault, 
default  or  wrong,  upon  which  the  defendant  desired  the 
jury  to  pass,  so  that  the  court  might  determine  whether 
it  presented  a  legal  excuse  or  defense.  Had  the  court 
charged  as  requested,  the  jury  might  have  found  that  the 
plaintiffs  ought  to  have  waived  their  legal  rights,  and  were 
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in  fault  in  not  accepting  the  obligations  offered  in  pay- 
ment by  the  defendant 

By  the  Courts  Johnson,  J.  This  is  an  action  to  recover 
for  the  use  and  occupation  of  premises,  and  cannot  be 
maintained,  unless  the  relation  of  landlord  and  tenant  ex« 
isted  between  the  parties,  by  virtue  of  some  agreement, 
either  express  or  implied.  At  common  law,  an  action  of 
assumpsit  for  rent  would  not  lie,  except  upon  an  express 
promise  made  at  the  time  of  the  demise.  But  by  our 
statute,  an  action  on  the  case  was  authorized,  to  recover  a 
reasonable  satisfaction  for  use  and  occupation  by  a  person 
under  any  agreement,  whether  by  deed  or  parol.  (1  jB.  8. 
748,  §  26.)  Under  this  statute  it  has  been  uniformly  held, 
that  in  order  to  maintain  the  action  for  reasonable  satis- 
faction  for  use  and  occupation,  the  conventional  relation 
of  landlord  and  tenant  must  exist;  and  that  unless  that 
relation  exists  between  parties,  there  is  no  implied  prom- 
ise, or  obligation,  to  pay  for  use  and  occupation.  Where 
the  defendant  occupies  under  an  agreement  to  purchase, 
he  is  not  a  tenant,  but  a  vendee,  and  the  relation  is  that 
of  vendor  and  vendee,  and  in  no  conventional  sense  that 
of  landlord  and  tenant. 

In  the  case  of  Smith  v.  Stewart^  (6  John.  46,)  the  defend- 
ant went  into  possession  under  a  parol  agreement  to  pur- 
chase, and  after  occupying  several  years,  refused  to  com- 
plete his  purchase,  and  take  a  deed.  He  had  paid  nothing, 
but  had  occupied  the  premises  and  made  improvements 
thereon ;  and  it  was  held  that  the  action  for  use  and  occu- 
pation could  not  be  maintained,  because  the  relation  of 
landlord  and  tenant  did  not  exist.  The  court,  in  that 
case,  said  that  by  refusing  to  perform  his  agreement,  he 
had  changed  himself  into  a  trespasser,  and  was  liable  to 
be  turned  out  as  such,  and  made  responsible  in  that  char- 
acter for  meme  profits.  The  action  for  meme  profits  differs 
trom  an  action  for  use  and  occupation,  in  this,  that  the 
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latter  is  founded  upon  a  promise,  express  or  implied,  while 
the  former  springs  from  a  trespass,  an  entry  vi  et  armii, 
upon  premises,  and  a  tortious  holding. 

The  action  to  recover  mesne  profits  is  an  action  quare 
elausum  fregit^  and  cannot  be  maintained  without  proof  of 
the  trespass.  (TUL  Adams  on  Eject  328,  331,  33a  3 
Black.  Com.  205.  Bac,  Ab.  tit.  Ejectment,  A.)  It  is  founded 
on  the  action  of  ejectment,  generally,  and  follows  a  re- 
covery in  that  action.  It  is  said,  however,  by  Cowen,  J., 
in  Leland  v.  TotAsetf,  (6  Sill,  328,)  that  mesne  profits  were 
the  subject  of  an  action,  where  the  plaintiff  had  obtained 
possession  without  suit ;  and  this  may  perhaps  be  so.  But 
in  order  to  recover  in  such, a  case,  where  the  relation  of 
landlord  and  tenant  did  not  exist,  it  would  be  necessaij 
for  the  plaintiff  to  prove  the  tortious  holding.  Here  the 
relation  of  landlord  and  tenant  did  not  exist,  and  there 
has  been  neither  a  tortious  entry,  nor  a  tortious  holding, 
by  the  defendant.  He  went  into  possession  by  virtue  of  a 
parol  agreement  with  the  plaintiffs  to  purchase,  and  has 
been  willing  to  pay  substantially  according  to  the  agree- 
ment, as  the  testimony  on  both  sides  tends  to  show.  The 
defendant  quit  the  premises,  because  the  plaintiffs  refused 
to  allow  him  to  perform  his  agreement,  or  to  accept  per- 
formance on  his  part  Such  is,  at  least,  the  tendency  of 
the  evidence.  The  defendant  in  this  case,  as  in  the  case 
of  Smith  V.  Stewart,  (supra,)  entered  under  color  of  title 
which  he  might  have  enforced  in  equity.  But  he  never 
became  a  trespasser,  as  did  the  defendant  in  that  case,  by 
refusing  to  perform  his  agreement  It  is  the  plaintiffs 
here  who  have  violated  the  agreement,  and  they  cannot, 
by  their  own  wrongful  act,  convert  the  defendant  either 
into  a  trespasser  or  a  tenant  If  they  could  do  this,  they 
would  acquire  a  right  of  action  by  means  of  their  own 
wrong,  which  the  law  wiU  never  allow.  Whether,  there- 
fore, this  is  to  be  regarded  as  an  action  for  use  and  occa- 
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pation,  or  an  action  for  mesne  profits,  it  cannot  be  sustained 
upon  the  evidence. 

The  fact  that  actions  of  trespass  for  mesne  profits  were 
abolished  in  this  State  by  the  Revised  Statutes,  and  an- 
other mode  of  recovering  such  damages  adopted,  does  not 
affect  the  question  we  have  been  considering. 

The  cases  holding  that,  in  order  to  entitle  a  party  to  re^ 
cover  for  use  and  occupation,  the  relation  of  landlord  and 
tenant  must  have  existed  between  the  parties,  are  very 
tiumerous  in  this  State,  and  are  quite  uniform.  The  case 
of  Sylvester  v.  Bawlstan^  (31  Barb.  286,)  is  quite  in  point,  if 
not  entirely  decisive  of  this  case. 

The  court  charged  the  jury  that  the  agreement  under 
which  the  defendant  entered,  for  the  purchase  of  the  land, 
being  void,  the  plaintiffs  were  entitled  to  recover  the  fair 
value  of  the  use  of  the  premises.  This  was  error,  and  the 
exception  to  the  charge  was  well  taken.  The  right  of 
action,  either  for  use  and  occupation,  or  for  mesne  profits, 
as  we  have  seen,  depends  upon  other  considerations. 

The  exceptions  are  also  well  taken  to  the  refusals  of 
the  court  to  charge  as  requested.  Each  request  embodies 
a  correct  legal  proposition,  applicable  to  the  case  upon  the 
evidence,  and  should  have  been  complied  with. 

The  judgment  must,  therefore,  be  reveraed,  and  a  new 
trial  ordered,  in  the  county  court,  with  costs  to  abide 
event. 

[Fourth  Dbpabtmsnt,  Gsvsbal  Term,  at  Rochester,  September  4, 1871. 
MuUmj  P.  J.,  and  Johnson  and  TakoUj  Justices.] 
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Thb  Pboplb  vs.  Lucas  Folmsbbe. 

A  party  convicted  of  a  misdemeanor,  and  sentenced  to  imprisonment,  baa  a 
right  to  be  heard  upon  an  application  to  be  let  to  bail,  under  the  BeTised 
Statutes,  (1  J{.  S,  766,  ^  19,  £diH,  ed. ;)  even  after  the  execution  of  the  judg- 
ment haa  commenced ;  where  a  writ  of  error  has  been  allowed,  with  a  diieo- 
tion  that  it  shall  operate  as  a  stay  of  the  execution  of  the  judgment. 

And  he  may,  in  the  discretion  of  the  justice  before  whom  he  is  broagfat^  on 
habeat  corputy  be  let  to  bail,  in  such  a  case,  pending  the  decision  of  the  court 
on  the  writ  of  error. 

HABEAS  CORPUS  to  admit  to  bail.  This  proceeding 
was  taken  under  section  19  of  the  statue,  (2  JS.  S.  765, 
§  19,  Edm.  ed.y)  which  provides  for  the  issuing  of  a  writ  of 
habeas  corpus  afler  sentence,  where  a  writ  of  error,  with  a 
stay  of  proceedings  on  the  judgment,  has  been  allowed 
with  a  view  to  let  the  prisoner  to  bail. 

The  facts  of  the  case  are  as  follows:  The  prisoner, 
Folmsbee,  with  another  person,  LeBaron,  was  convicted 
in  the  court  of  sessions^  in  Saratoga  county,  under  an  in- 
dictment charging  them  with  an  assault  and  battery  upon 
a  constable  while  in  the  exercise  of  his  duty  in  making 
an  arrest.  LeBaron  was  sentenced  by  the  court  to  pay  a 
fine  of  $250^  which  he  paid ;  and  Folmsbee  was  sentenced 
to  imprisonment  in  the  county  jail,  at  hard  labor,  for  the 
period  of  nine  months. 

The  prisoners  made  a  bill  of  exceptions,  and  the  same 
being  duly  settled,  they  sued  out  a  writ  of  error,  pursuant 
to  article  2,  chapter  2,  part  4,  title  6,  of  the  Eevised  Stat- 
utes. (3  R.  8,  1043,  5th  ed.)  In  the  meantime,  and  be- 
fore the  bill  of  exceptions  was  settled,  and  of  course  before 
the  issuing  of  the  writ  of  error,  the  prisoner  Folmsbee  had 
been  removed  to  the  penitentiary,  at  Albany,  and  was 
there  serving  his  term,  under  the  judgment  pronounced 
against  him. 

An  application  was  then  made  for  a  writ  of  error,  with 
a  stay  of  proceedings  on  the  judgment,  and  on  examining 
the  bill  of  exceptions,  and  after  hearing  counsel  for  the 
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prisoner,  and  the  district  attorney  for  the  people,  Justice 
BoGKES  granted  the  application,  and  ordered  a  stay  of  pro- 
ceedings on  the  judgment,  as  authorized  by  the  statute 
above  cited. 

An  application  was  then  made,  under  section  19  of  the 
statute,  for  a  habeas  corpusy  with  a  view  to  have  the  pris- 
oner let  to  bail,  pending  the  decision  of  the  court  on  the 
writ  of  error.  The  writ  was  granted,  directed  to  the 
keeper  of  the  penitentiary,  and  was  made  returnable  be- 
fore said  justice,  at  Saratoga  Springs.  The  keeper  pro- 
duced the  prisoner,  pursuant  to  the  writ,  and  made  return 
that  he  was  detained  and  held  under  the  judgment  of  the 
court  of  sessions,  above  set  forth.  On  this  state  of  facta 
the  prisoner  asked  to  be  let  to  bail,  pending  the  decision 
of  the  Supreme  Court  on  the  writ. 

L.  Vamey  and  L.  B.  Pikey  for  the  prisoner. 

W.  B.  French,  (district  attorney,)  and  A.  Pond,  for  the 
people. 

BocEES,  J.  It  is  insisted  on  the  part  of  the  people,  that 
the  writ  should  be  discharged  for  want  of  jurisdiction, 
inasmuch  as  it  is  not  made  to  appear  that  there  is  no  offi- 
cer in  the  county  of  Albany,  where  the  prisoner  was  de- 
tained, having  authority  to  issue  the  writ.  This  objection 
is  based  on  section  24  of  the  statute  applicable  to  habeas 
corpus.  (3  B.  8.  884,  §  38,  [24]  5th  ed.)  This  objection 
was  considered  by  Justice  Harris,  mThe  People  v.  Hannay 
(3  How.  39,)  in  an  elaborate  and  well  considered  opinion, 
and  was  overruled.  It  is  here  unnecessary  to  do  more  than 
refer  to  that  case,  as  the  question  is  there  fully  discussed ; 
and  the  decision  has  been  universally  recognized  as  sound, 
so  far  as  I  am  aware. 

It  would  doubtless  have  been  very  appropriate  for  me 
to  have  made  the  writ  returnable  before  some  officer  in 
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the  county  where  the  prisoner  was  confined ;  and  I  should 
generally  do  so,  but  it  was  optional  with  me  to  do  so  or 
not,  and  there  were  considerations  of  convenience  which 
I  deemed  of  sufficient  importance  to  require  me  to  make 
the  writ  returnable  in  this  county.  It  was  much  less 
troublesome  to  all  parties  interested  in  the  proceeding,  and 
also  much  less  expensive  to  have  the  question  examined 
and  decided  here. 

The  petition  for  the  habeas  corpus  shows  that  the  pris- 
oner is,  in  fact,  committed  and  detained  by  virtue  of  the 
final  judgment  of  a  competent  court,  having  jurisdiction 
of  the  offense,  and  it  is  therefore  insisted  that  the  writ 
should  be  discharged. 

This  proceeding  is  not  taken  under  the  general  act  in 
relation  to  writs  of  habeas  eorpusj  with  a  view  to  the  abso- 
lute discharge  of  the  prisoner.  But  it  is  taken  under  a  spe- 
cific statute,  (§  19,  above  cited,)  which  authorizes  the  issuing 
of  the  writ,  after  judgment,  with  a  view  to  let  the  party 
to  bail,  pending  a  writ  of  error.  The  proceeding  is  under 
a  special  provision  of  law,  to  which  the  general  act  has  no 
application.  It  is  true,  in  this  case  the  petition  states  that 
the  prisoner  is  not  detained  by  virtue  of  the  final  judg- 
ment of  any  competent  tribunal.  But  it  also  sets  out  the 
fact  of  the  imprisonment,  and  the  true  cause,  and  shows 
all  that  is  necessary  to  bring  the  cas^  within  the  purview 
of  the  special  provision  under  which  it  is  claimed  the  party 
may  be  let  to  bail.  Such  being  the  fact,  and  the  return 
to  the  writ  being  made,  showing  the  true  condition  of  the 
case,  it  should  now  be  considered  with  a  view  to  the  ques- 
tion in  regard  to  the  relief  demanded,  to  wit,  whether  the 
party  is  entitled  to  be  bailed,  pursuant  to  section  19,  above 
cited.  In  matters  involving  the  personal  freedom  of  a 
party,  justice  demands  that  the  facts  of  the  case  should 
control,  and  that  errors  of  statement,  accidentally  or  ignor- 
Hutly  made,  should  be  disregarded. 

I  think  the  case  is  before  me  in  such  form  as  to  admit 
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of  a  decision  on  the  application  of  the  prisoner  to  be  let 
to  bail,  under  section  19,  above  cited.  This  section  contem- 
plates the  admitting  of  a  party  to  bail  after  sentence  or 
judgment.  Section  15  declares  writs  of  error  in  criminal 
cases  to  be  writs  of  right,  except  upon  judgments  rendered 
on  indictments  for  capital  oflfenses.  Section  16  declares 
that  no  such  writ  of  error  shall  stay  or  delay  the  execution 
of  the  judgment,  or  of  sentence  thereon,  unless  allowed 
by  a  justice  of  the  Supreme  Court,  with  an  express  direc- 
tion that  the  same  is  to  operate  as  a  stay  of  proceedings 
on  the  judgment  upon  which  the  writ  shall  be  brought. 
Section  17  provides  for  the  filing  of  the  writ.  Section  18 
provides  for  the  case  where  the  prisoner  is  in  the  custody 
of  the  sheriff  where  the  stay  is  granted,  and  requires  that 
officer  to  retain  the  prisoner  in  his  custody,  without  ex- 
ecuting the  sentence,  to  abide  such  judgment  as  may  be 
rendered  upon  the  writ  of  error.  Then  comes  section  19, 
which  provides  for  the  issuing  of  the  writ  of  habeas  corpuSj 
when  a  stay  of  proceedings  on  the  judgment  shall  have 
been  directed,  and  authorizes  the  letting  the  prisoner  to 
bail,  pending  the  decision  of  the  court  on  the  writ  of  error. 
It  is  claimed  and  insisted  that  this  section  has  application 
only  to  those  cases  where  the  prisoner  still  remains  in  the 
custody  of  the  sheriff,  and  further,  that  the  prisoner  can- 
not be  let  to  bail  under  this  section  after  execution  of  the 
sentence  or  judgment  has  commenced  and  is  in  progress. 
But  is  there  anything  in  the  section  itself,  or  in  those  pre 
ceding  or  following  it,  to  support  this  position  ?  The  sec- 
tion is  general  in  its  terms,  except  as  it  is  limited  to  cases 
where  the  offense  charged  is  punishable  by  imprisonment 
in  the  State  prison  or  county  jail.  Nor  is  the  application 
of  this  section  otherwise  limited  by  what  precedes  or  fol- 
.lows.  Nor  do  I  perceive  any  reason  or  propriety  in  lim- 
iting its  application  in  the  way  claimed. 

The  purpose  of  the  several  sections  relating  to  this  sub-ii 
ject  ia,  firsty  to  give  the  convicted  and  sentenced  party  a 
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review  in  all  cases  ;  second,  a  stay  of  the  execution  of  the 
judgment  in  case  a  justice  of  the  Supreme  Court  shall 
so  direct;  and  thirdy  to  let  the  party  to  bail  pending  the 
decision  of  the  court  on  the  writ  of  error,  where  a  stay 
shall  be  so  ordered. 

This  purpose  commends  itaelf  to  one's  sense  of  right, 
and  is  both  reasonable  and  humane.  No  person  should 
fiuffer  actual  punishment  until  legally  convicted ;  and  the 
direction  of  a  stay  of  judgment  by  a  justice  of  the  Supreme 
Court  is,  and  should  be,  sufficient  evidence  of  illegality 
and  error  to  warrant  delay;  and  in  offenses  of  minor  im- 
portance, the  party  should  in  such  cases  be  allowed  his 
freedom  on  good  and  sufficient  security,  to  abide  such 
judgment  as  should  ultimately  be  pronounced..  The  right 
to  let  to  bail  after  sentence,  where  a  stay  is  ordered  under 
section  19,  is  not  disputed.  Such  ri^ht  has  been  often 
asserted  and  exercised.  {See  note  on  Habeas  Corpus^  3  Hillj 
674,  [47]  ;  The  PeopU  v.  Lohmany  2  Barb.  450 ;  The  People 
Y.  Bestell,  3  ITow.  251 ;  Tatea  v.  The  People,  6  John.  335,  and 
on  pages  280,  281,  282.) 

But  it  is  insisted  that  this  right  exists,  under  section  19, 
only  in  case  the  application  be  made  before  execution  of 
the  sentence  has  commenced.  The  section  does  not  so 
declare.  And  the  reasoning  of  the  learned  judge  in  The 
People  V.  Lohmany  above  cited,  makes  no  such  distinction. 
The  syllabus  of  this  case  is  to  the  effect  that  an  applica- 
tion to  let  to  bail  und^r  section  19,  in  all  cases  of  a  like 
character  to  this  now  under  consideration,  was  appro- 
priate, and  the  letting  to  bail  became  and  was  a  matter  of 
discretion,  to  be  granted  or  denied,  as  the  judge  should 
deem  proper. 

K  it  be  true,  as  claimed,  that  there  is  no  power  to  bail 
after  execution  of  the  sentence  has  commenced,  the  pris- 
oner, however  erroneous  or  illegal  may  be  his  conviction 
and  sentence,  is  very  much  at  the  mercy  of  the  district 
attorney.    It  must  of  necessity  occupy  some  considerable 
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time  after  conviction  and  sentence,  to  obtain  the  settlement 
of  the  bill  of  exceptions,  the  writ  of  error  and  the  stay  of 
judgment.  In  the  meantime  the  district  attorney,  if  so 
inclined,  may  have  his  subject  in  prison  under  the  sentence, 
after  which,  as  is  claimed,  the  prisoner  is  wholly  without 
redress.  Then  a  stay  of  proceedings  is  valueless  to  him, 
for  his  prayer  to  be  let  to  bail  cannot  be  heard ;  and,  if 
judgment  be  thereafter  reversed,  he  is  put  in  a  condition 
to  be  retried  and  again  sentenced.  On  this  point  Judge 
Edmonds  pertinently  remarks  as  follows,  in  the  case  above 
cited  :  "  It  is  impossible  that  even  the  best  regulated  court 
should  always  be  certain  that  its  judgments  are  right.  The 
imperfection  of  human  testimony ;  the  haste  and  excite- 
ment of  a  trial,  and  the  want  of  familiarity  with  the  ques- 
tions of  law  which  suddenly  arise,  all  operate,  at  times,  to 
throw  doubts  around  the  decisions  of  our  very  best  courts. 
In  such  cases  it  is  always  wise  that  time  and  opportunity 
for  a  calm  review  should  be  taken,  for  the  administration 
of  justice  wins  confidence  only  when  it  is  discreetly  and 
dispassionately  performed.  For  such  a  review  our  stat- 
utes have  amply  provided,  in  such  manner,  that  in  cases 
like  this,  it  is  a  matter  of  absolute  right,  of  which  the 
prisoner  cannot  be  deprived.'*  The  learned  judge  adds : 
"  Of  what  avail  would  this  right  be  if  the  execution  of 
judgment  could  not  be  stayed  until  the  completion  of  the 
review  ?  What  sort  of  justice  would  it  be  to  reverse  the 
judgment  of  conviction,  after  the  prisoner  had  served  his 
time,  in  whole  or  in  part  in  the  prison  ?'*  The  learned 
judge  further  adds :  "  And  it  is  by  no  means  an  unfrequent 
occurrence  that  prisoners  are  discharged  from  State  prison 
by  a  reversal  of  the  judgments  against  them."  "These 
things,"  he  says,  "are,  if  possible,  to  be  avoided,  if  respect 
for  the  administration  of  justice  is  to  be  preserved." 

I  do  not  think  the  provisions  of  the  law  which  confers 
on  a  party  the  right  of  reviewing  his  trial  and  sentence, 
were  intended  as  a  sham  and  mockery ;  nor  should  those 
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provisions  be  so  construed  as  to  permit  a  miniaterial 
officer  to  nullify  their  just  and  humane  purpose.  So  I 
think  the  right  to  let  to  bail  should  accompany  the  right 
to,  and  allowance  of,  a  stay  of  proceedings  on  the  judg- 
ment, in  all  cases  and  under  all  circumstances  where  a 
direction  for  such  stay  is  authorized,  (excepting,  always, 
capital  cases;)  and  I  think  the  provisions  of  the  statute, 
relating  to  a  review  or  writ  of  error  in  criminal  cases,  con- 
templates the  exercise  of  such  right,  to  be  exercised,  of 
course,  in  the  discretion  of  the  officer  to  whom  the  appli- 
cation is  made. 

It  is  said  that  the  effect  of  this  construction  of  the  law 
is  to  confer  on  the  justices  of  the  Supreme  Court  the 
right  to  pardon,  inasmuch  as  the  time  of  imprisonment 
runs  during  the  operation  of  the  stay.  But  the  law  con- 
fers this  power  on  those  officers ;  and  the  delay,  whatever 
may  be  its  effect,  is  a  legal  delay,  and  the  exercise  of  their 
power  to  direct  a  stay  of  the  execution  of  the  judgment 
is  confided  to  those  officers.  Undoubtedly  it  should  be 
carefully  and  cautiously  exercised.  But  the  power  exists 
by  lawy  and  this,  too,  as  well  in  cases  where  the  execution 
of  judgment  has  commenced  as  in  those  where  its  execu- 
tion has  not  commenced.  And  it  is  further  said  that  if 
this  construction  be  adopted,  it  is  in  the  power  of  justices 
of  the  Supreme  Court  to  open  wide  the  prison  doors  to  all 
convicted  offenders  against  the  laws.  Undoubtedly  it  is 
within  the  power  of  those  officers  so  to  do,  in  many  cases. 
This  power  is  confided  to  the  judgment  and  judicial  dis- 
cretion of  those  officers.  And  it  is  but  right,  and  the 
commonest  justice,  that  they  should  exercise  this  power, 
when  it  is  made  to  appear  on  bill  of  exceptions  that  the 
conviction  is  illegal  or  erroneous.  Even  the  admitted 
guilty  must  be  legally  tried  and  convicted  according  to 
the  rules  and  forms  of  law,  before  they  should  be  punished. 

I  have  arrived  at  the  conclusion  that  a  party  has  a  right 
to  be  heard  on  an  application  to  be  let  to  bail,  under  sec- 
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tion  19,  above  cited,  even  after  the  execution  of  judgment 
has  commenced^  where  a  writ  of  error  has  been  allowed 
in  his  case,  with  a  direction  that  it  shall  operate  as  a  stay 
of  the  execution  of  the  judgment. 

I  think  in  this  case,  too,  that  the  prisoner  should  be  let 
to  bail  pending  the  decision  of  the  court  on  the  writ  of 
error.  I  think  I  ought  so  to  exercise  my  discretionary 
power.  It  must  be  assumed  on  this  application  that  there 
is  probable  error  in  the  conviction  and  sentence,  Inasmuch 
as  the  writ  of  error  is  granted  with  a  stay  of  proceedings. 

The  granting  of  the  stay  may  have  been  improvident, 
and  a  mistake  of  judgment  on  my  part,  but  that  point 
cannot  be  considered  on  this  motion,  as  that  question  is 
not  before  me  for  review. 

The  prisoner  must,  therefore,  be  let  to  bail  on  comply- 
ing with  the  provision  of  section  19,  above  cited.  The  or- 
der will  determine  the  amount  of  bail  and  condition. 

[Before  Bockea,  J.,  at  Chambers,  Saratoga  Spriogs,  September  6,  1871.  Af- 
firmed at  a  Genbbal  Tbbm,  for  the  Thibd  Bbpabtxbht,  held  at  Schenectady, 
NoTember  14, 1871.    MSUr,  P.  J.,  and  Jkmielt  and  Starker,  JustioesJ 
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1^  ^;  In  an  action  against  a  physician  and  surgeon,  to  recover  damages  for  negli- 
'^  genoe  and  malpractice  in  the  setting  and  treatment  of  a  dislocated  limb,  it  is 

f  for  the  jury  to  say  whether,  upon  the  evidence,  it  is  established  to  Uieir  8ati&- 

I    Ikction  that  the  defendant  did  not  use  the  means  which  experience  has 

f    shown  to  be  proper  and  necessary  in  order  to  justify  a  surgeon  in  assuraing 

I    that  he  has  rsetored  the  bones  to  their  places. 

I  Where,  after  a  dislocated  arm  has  been  attempted  to  be  set,  there  is  a  protnbei^ 
ance  at  the  elbow  joint,  plainly  to  be  seen,  such  protuberance  being  enridence, 
to  a  surgeon,  that  the  bone^  are  not  in  their  place,  it  is  for  the  jury  to  say 
whether  the  £ulure  of  the  attending  surgeon  to  discover  this  evidence  of  the 
omission  to  restore  the  bones  to  their  places  is  evidence  of  want  of  attention, 
or  want  of  skill*,  and  if  it  ia  evidence  of  either,  it  is  very  significant. 

Where  the  surgeon  setting  a  dislocated  limb  did  not  use  a  sling,  after  the  opera- 
tion, and  medical  witnesses  differed  as  to  the  necessity  of  a  sling,  in  such  a 
case ;  held  that  it  was  for  the  jury,  after  weighing  the  reasons  assigned  for 
and  against  the  use  of  it,  to  say  whether  it  was  negligence  in  the  surgeon  to 
omit  the  sHng,  or  not. 

If  writers  on  the  treatment  of  dislocations,  or  if,  in  the  absence  of  such  authority, 
practical  surgeons,  prescribe  a  mode  of  reducing  them,  and  of  treating  the 
joint  after  the  bones  are  replaced,  it  is  incumbent  on  surgeons  called  to  treat 
such  an  injury  to  conform  to  the  system  of  treatment  thus  established ;  and 
if  they  depart  from  it  they  do  it  at  their  peril. 

If,  in  case  of  dislocation  of  the  elbow  joint,  it  is  enough  for  the  physician  to 
replace  the  bones  and  to  put  the  arm  on  a  pillow,  with  the  part  below  the 
joint  at  a  right  angle  with  that  above  it,  and  directing  the  application  of 
cold  water,  it  would  seem  to  be  proper,  if  not  necessary,  that  the  attending 
surgeon  should  inform  the  patient,  or  those  in  charge,  of  the  necessity  of 
maintaining  that  position ;  and  if  there  is  a  tendency  in  the  limb  to  become 
straight,  or  if  there  is  great  pain,  rendering  the  patient  nervous  and  restless, 
the  danger  should  be  disclosed,  to  the  end  that  all  proper  precaution  may  be 
taken  to  prevent  it.  An  omission  to  give  the  warning,  in  such  a  case,  is 
culpable  negligence. 

Although  it  is  the  right  of  a  surgeon  to  give  up  the  care  of  a  dislocated  limb 
at  any  time,  especially  with  the  patient's  assent,  yet  if  he  insists  upon  that 
assent  as  a  shield  from  liability  for  any  negligence  of  which  he  may  bare 
been  guilty,  or  for  any  malpractice  committed,  it  ia  competent  for  the  plain- 
tiff to  show,  if  she  can,  that  her  consent  was  obtained  by  representations 
that  were  false,  and  if  shown  to  be  false,  the  consent  is  no  protection  to  the 
defendant  against  liability  for  damages  that  had  occurred  before  the  consent 
was  given. 

In  order  to  meet  any  defense  resting  on  the  plainti^'s  consent  to  the  defend- 
ant's discharge,  it  is  not  necessary  to  allege  the  falsity  of  the  representations, 
in  the  complaint.    But  if  the  plaintiff  intends  to  recover  damages  resulting 
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from  the  omission  to  call  in  surgical  aid  because  she  relif  ^ 
resentations,  it  is  necessary  that  they  should  be  alleged  ir 

In  an  action  against  a  surgeon  for  malpractice,  it  would  be  '  ^^^dtruct 
the  jury  that  it  is  not  material  whether  the  defendant  wa-  ^F^notskiliful 
in  his  profession. 

One  holding  himself  out  as  a  surgeon  is  liable  as  well  for  want  of  skill  as  for     \ 
negligence ;  and  the  injured  party  may  bring  his  action  to  recover  for  damages 
resulting  from  both,  and  recover  on  proving  damages  resUting  from  either. 

Where  the  judge  charged  the  jury,  in  an  action  for  malp -actioe,  that  it  was 
immaterial  to  the  inquiry  before  them  whether  the  defendant,  at  the  time, 
was  or  was  not  reputed  to  be,  or  was  or  was  not,  a  skillful  surgeon ;  that  the 
question  was,  did  he  bring  to  the  treatment  of  the  particular  case  that  reason- 
able degree  of  skill  ordinai-ily  possessed  by  the  members  of  the  profession 
to  which  he  belonged — ^the  average  skill  of  his  profession ;  JSM  that  by  this 
language  the  judge  must  be  imderstood  to  mean  that  if  a  surgeon  does  not 
bring  to  the  treatment  of  an  injury,  or  of  a  disease,  the  ordinary  amount  of 
skill  possessed  by  those  in  the  same  profession,  it  is  immaterial  how  high 
his  standing  may  be ;  that  if  he  has  the  skill  and  does  not  apply  it,  he  is 
guilty  of  neglect ;  that  if  he  does  not  have  it,  then  he  is  liable  for  want  of 
it ;  and  that  whether  a  surgeon  possesses  ordinary  skill  may  be  material  in 
an  action  for  malpractice,  but  not  whether  he  possesses  a  higher  degree  of 
skill.  And  that  so  construed,  there  was  no  objection  to  the  charge,  jiliier 
had  the  plaintiff  sought  to  recover  on  the  ground  that  the  defendant  did  not 
possess  ordinary  skill. 

In  such  a  case,  the  questions  to  be  decided  are,  1st.  Whether  the  defendant 
possessed  the  ordinary  skill  of  persons  acting  as  surgeons ;  and  2d.  If  he 
did,  whether  he  was  chargeable  with  negligence  in  not  applying  it  in 

.  his  treatment  of  the  plaintiff.  Whether  he  possessed  greater  skill,  or  had 
been  successful  in  the  treatment  of  other  patients,  is  wholly  immateriaL 

Where  the  judge  charged  the  jury  that  it  was  impossible  to  show  that  a  sur- 
geon possessed  the  skill  required,  except  by  showing  what  skill  he  applied 
in  the  treatment  of  the  particular  case ;  it  was  htid  that  if  this  part  of  the 
charge  was  to  be  construed  by  itself,  without  reference  to  other  parts  of  it, 
the  proposition  could  not  be  supported.  But  that  if  construed  (as  the  con- 
text warranted,)  as  an  instruction  that  the  defendant  was  required  to  have  an 
ordinary  degree  of  skill,  and  whether  he  had  any  more  was  wholly  imma- 
terial, it  was  correct. 

That  a  physician  or  surgeon  possesses  skill,  may  be  shown  by  the  testimony  of 
members  of  the  same  profession  who  can  speak  from  personal  knowledge 
of  his  practice.  When  the  point  in  issue  is,  whether  skill  was  applied  in  a 
given  case,  the  possession  of  skill,  without  proof  that  it  was  applied, 
would  be  no  defense  to  an  action  for  malpractice.  But  there  may  be  cases 
in  which  such  proof  is  admissible.    Fer  Mdllik,  P.  J. 

When  it  is  proved  that  the  surgeon  has  omitted,  altogether,  the  established 
mode  of  treatment,  and  adopted  one  that  has  prored  to  be  ibjurions,  evidence 
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TiH  VAN^^^^^^^°  for  skill,  is  wholly  immaterial,  except  to  show  (what 
u  les)  that  he  possesses  the  ordinary  degree  of  skill  of  persons 

engaft•^on  agf  same  profession.  In  such  a  case,  i£  is  of  no  consequence  how 
much  skill  tm^fAy  have ;  he  has  demonstrated  a  want  of  it^  in  the  treat- 
ment of  the  particular  case. 

The  fkUure  to  use  skill,  if  the  surgeon  has  it,  may  be  negligence ;  but  when  the 
treatment  adopted  is  not  in  accordance  with  established  practice,  but  is  pos- 
itively  injurious,  the  case  is  not  one  of  negligence,  but  of  want  of  skill. 

A  refusal  to  charge  that  if  the  negligence  of  the  plaintiff  contributed  to  the 
injury,  the  defendant  was  not  responsible,  is  n6t  erroneous,  when  put  upon 
the  ground  that  there  was  no  evidence,  in  the  case,  of  the  plaintiff's  negli- 
gence ;  or,  if  there  was  any  negligence,  it  was  the  result  of  ignorance  on 
the  part  of  the  plaintiff  as  to  how  the  injured  limb  should  be  treated,  which 
Ignorance  it  was  the  duty  of  the  defendant  to  remove. 

Where  the  judge  charged  the  jury  that  a  surgeon  "  contracts  that  he  will 
bring  to  the  case  that  ordinary  and  reasonable  degree  of  skill  which  is  pos- 
sessed by  the  average  of  his  profession  ;"  that  "  he  undertakes  to  bring  to 
the  case  the  exercise  of  that  reasonable  degree  of  skill  ordinarily  possessed  by 
the  member^  of  the  profession" — adding  the  remark — "  I  think  it  the  reason- 
able rule  that  he  is  required  to  exercise  the  average  skill  of  his  profession ;" 
Stld  that  the  judge  having  first  laid  down  the  rule  correctly,  a  change  of 
phraseology,  in  the  latter  part  of  the  instruction,  did  not  change  the  rule; 
it  being  obvious  that  in  the  last  sentence  he  did  not  intend  to  modify  or 
vary  the  rule  previously  stated. 

If  the  case  is  a  new  one,  the  patient  must  trust  to  the  skill  and  experience  of  the 
surgeon  he  calls.  So  must  he  if  the  injury  or  disease  is  attended  with  injury 
to  other  parts,  or  other  diseases  have  developed  themselves  for  which  there  is 

I  no  established  mode  of  treatment.  But  when  the  case  is  one  as  to  which  a  sys- 

t  tem  of  treatment  has  been  followed  for  a  long  time,  there  should  be  no  depart- 
\  ure  ftom  it,  unless  the  surgeon  who  does  it  is  prepared  to  take  the  risk  of  estab- 
lishing, by  his  success,  the  propriety  and  safejty  of  his  experiment    Fer 

MULLIK,  p.  J. 


APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  the  al- 
leged negligence  and  malpractice  of  the  defendant,  as  a 
physician  and  surgeon,  in  the  setting  and  treatment  of  a 
dislocated  arm  of  the  plaintiff. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$2000.  The  facts  appearing  in  evidence,  and  the  legal 
questions  arising  upon  exceptions  taken  at  the  trial,  are 
sufficiently  detailed  in  the  opinion  of  the  court.      .. 
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H.  B.  SeldeUj  for  the  appellant. 

I.  The  motion  for  a  nonsnit  should  have  been  granted. 
1.  The  testimony,  as  well  on  the  part  of  the  plaintiff  as 
that  of  the  defendant,  establishes  the  entire  propriety  of 
the  defendant's  practice,  both  in  reducing  the  dislocation, 
and  in  the  treatment  of  it,  with  only  this  qualification,  that 
some  of  the  surgeons  thought  it  would  have  been  better 
to  place  the  arm  in  a  sling ;  while  others  thought  it  would 
be  better  without.  2.  The  dislocation  was  properly  re- 
duced, by  the  defendant,  and  the  arm  remained  in  place 
until  the  case  of  the  plaintiff  passed  into  other  hands. 
This  is  proved  by  the  testimony  of  the  defendant,  and  of 
Dr.  Eudress  ;  and  there  is  no  evidence  in  the  case  to  con- 
tradict them.  JSTothiug  in  the  case  can  furnish  the  slightest 
ground  for  argument  in  opposition  to  this  evidence,  ex- 
cept the  fact  that,  two  months  later,  the  bones  of  the  elbow 
were  out  of  place.  If  no  explanation  of  this  fact  were 
furnished  by  the  evidence,  it  would  present  no  ground  for 
a  verdict,  against  the  testimony  of  Drs.  Blake  and  Endress. 
It  would  not  be  sufficient  to  raise  even  a  suspicion  that 
their  testimony  was  not  correct ;  much  less  a  ground  f6r 
disregarding  it.  But  aside  from  the  improbability— we 
might  almost  say  impossibility — of  two  surgeons  of  such 
experience  and  skill  as  the  defendant  and  Dr.  Endress 
being  mistaken  in  such  a  matter,  the  evidence  of  the  ease 
with  which  reluxation  of  the  elbow  joint  may  be  pro- 
duced, especially  where  the  rupture  of  the  ligaments  and 
muscles  is  so  great  as  it  obviously  was  in  this  case,  renders 
it  entirely  certain  that  such  reluxation  took  place  after 
the  defendant  ceased  to  have  charge  of  the  case.  3.  In 
regard  to  the  use  of  the  sling,  it  was  not  necessary,  nor 
would  it  have  been  good  practice  to  use  it  All  the  sur- 
geons who  favor  the  use  of  a  sling  do  so,  mainly,  on  the 
assumption  that  the  patient  was  to  be  up,  and  walk  about. 
Two,  only,  say  that  they  would  use  it  where  the  patient 
was  to  keep  to  his  bed,  as  in  this  case ;  and  one  of  those 
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obviously  had  some  persoDal  pique  against  the  defendant. 
Looking  at  the  question  both  in  the  light  of  science  and 
common  sense,  the  evidence  as  to  the  necessity  or  pro- 
priety of  |;he  use  of  a  sling,  in  this  case,  demonstrates  not 
only  that  a  sling  was  not  needed,  but  that  the  use  of  it 
would  have  been  injurious,  rather  than  beneficial.     4.  The 
question,  however,  in  consideration  here  is  not  whether 
the  use  of  the  sling  would  have  been  proper,  or  whether 
its  use  was  needed ;  but  whether  such  use  was  so  clearly 
demanded  that  the  failure  to  use  it  amounted  to  profes- 
sional misconduct.     On  this  subject  there  is  not  a  particle 
of  evidence  in  favor  of  the  plaintiff,  who  holds  the  affirma- 
tive ;  but  on  the  contrary,  the  proof  shows  that  the  failure 
to  use  the  sling  was  most  judicious  practice.     At  all  events, 
the  use  or  omission  of  it  was  a  proper  subject  for  the  exer- 
cise of  that  discretion  which  the  testimony,  as  well  as 
every  man's  sound  judgment,  determines  must  be  exer- 
cised by  the  surgeon,  in  reference  to  the  condition  of  each 
particular  case.     For  a  very  clear  and  accurate  statement 
of  the  law  applicable  to  such  a  state  of  facts,  see  the  opin- 
ion of  the  court,  in  Letghton  v.  Sargeant^  (7  N,  H,  474, 
475,)  quoted  under  the  last  point  below.     The  complaint 
alleges  as  malpractice  only  the  neglect  to  use  bandages 
and  splints;  not  the  omission  of  a  sling.     The  want  of  a 
sling  was  an  after  thought,  suggested  by  Dr.  Campbell's 
testimony.    5.  For  another  reason,  this  question  of  the 
use  of  a  sling  furnishes  no  ground  whatever  for  maintain- 
ing the  suit,  and  has  no  bearing  in  opposition  to  our  mo- 
tion.   Whether  the  use  of  the  sling  was  demanded  by 
good  practice  or  not,  the  plaintiff  cannot  complain  of  the 
want  of  it,  if  its  omission  caused  her  no  injury  ;  as  clearly 
it  did  not.     The  only  object  of  the  sling  is  to  keep  the 
arm  flexed  at  a  right  angle;    and  the  evidence  shows, 
clearly,  that  the  bones  were  in  place,  and  the  arm  flexed 
at  a  right  angle,  so  long  as  the  defendant  remained  in 
charge  of  the  case.    6.  The  leaving  of  the  plaintiff  in 
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charge  of  her  family  physician  furnished  no  ground  of 
complaint  on  her  part  (a.)  He  had  a  right  to  cease  treat- 
ing the  case  at  any  time  when  no  immediate  attention  to 
it  was  needed ;  whether  the  plaintiff  called  any  other  phys- 
ician or  not,  and  whether  she  assented  or  not  (6.)  If 
that  be  not  so,  she  assented^  and  of  course  cannot  com- 
plain, {c.)  There  is  nothing  in  the  representations  which 
he  made,  when  taking  his  leave,  of  which  the  plaintiff  can 
complain.  In  the  first  place,  if  the  representations  were 
false,  and  even  fraudulent,  they  are  not  alluded  to  in  the 
complaint,  and  could  form  no  basis  of  recovery  in  this 
suit.  {Beamus  v.  Howard^  3  Watts,  255.)  But  the  repre- 
sentations, assuming  the  plaintiff's  version  of  them  to  be 
the  true  one,  were  perfectly  correct ;  the  arm  was  ''  all 
right,  or  in  a  condition  to  be  all  right  in  time ;"  and  it 
would  have  been  all  right  now  if  it  had  been  properly  at- 
tended to  afterwards.  Dr.  Anderson  visited  the  patient 
often  enough,  at  that  time,  to  have  discovered  it  if  any 
thing  was  wrong,  and  doubtless  would  have  done  so. 
Mrs.  Carpenter  says  that  she  discovered  a  protuberance 
at  the  elbow,  at  the  time  of  the  accident,  and  again  about 
two  weeks  afterwards.  This  doubtless  indicates  about  the 
time  when  the  reluxation  took  place.  And  it  is  not  diffi- 
cult to  discover  the  cause  of  the  reluxation.  She  said  to 
Dr.  Endress,  "  it  wasn't  comfortable  in  that  position  (at 
right  angles,)  and  I  kept  bending  it,  and  the  more  I  bent 
it  the  more  straight  it  became,  until  I  got  it  perfectly 
straight*'  Mrs.  Carpenter  qualities  this  by  stating  that 
she  said  ^^on  account  of  the  pain,  it  had  naturally  straight- 
ened out.  Not  that  she  straightened  it  out."  Of  course 
this  makes  no  difference,  the  point  being  that  the  arm  be^ 
came  straightened  out;  the  evidence  showing  that  if  it  be- 
came straightened,  no  matter  how,  reluxation  was  inevitable. 
Dr.  Beynale  testifies  that  the  arm  manifested  "an  irresist- 
ible tendency  to  straighten  out"  The  probability  is  that 
this  tendency  was  owing  to  the  aid  which  it  got  in  that 
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direction  from  the  patient,  as  stated  by  her  to  Dr.  En- 
dress;  but  whatever  was  the  cause,  it  accounts  for  the 
reluxation. 

To  repeat  the  grounds  of  the  motion.  Ist  The  manner 
of  reducing  the  dislocation  adopted  bj  the  defendant  was 
judicious.  2d.  The  reduction  was  properly  done.  3d.  The 
treatment  afterwards  was  such  as  the  case  required.  4th.  If 
the  practice  was  not  the  best  which  the  case  admitted  of, 
it  was  such  as  judicious  surgeons  might  with  propriety 
adopt.  5th.  No  injury  resulted  to  the  plaintiff  from  the 
departure,  if  there  were  any  departure,  from  the  best 
possible  practice.  6th.  The  defendant  had  a  right  to  cease 
treating  the  case  when  he  did ;  and  besides,  she  assented 
to  his  doing  so.  7th.  False  or  mistaken  representations 
are  not  within  the  issue ;  and  if  they  were,  the  statements 
made  by  the  defendant  were  strictly  true.  8th.  The  evi- 
dence is  substantially  conclusive  that  the  fault  in  treat- 
ment, if  there  were  any  fault,  occurred  after  the  defendant 
had  ceased  to  have  any  care  of  the  case. 

These  propositions  we  regard  as  not  only  presumptively, 
but  conclusively  established  in  the  defendant's  favor ;  and 
they  leave,  so  far  as  we  can  discover,  no  ground  estab- 
lished by  the  plaintiff  upon  which  she  could  be  entitled  to 
recover. 

The  defendant  did  not  fail  in  the  exercise  of  the  very 
best  surgical  skill;  but  if  he  did,  he  certainly  did  not  fail 
in  the  exercise  of  that  reasonable  care  and  skill  which  is  all 
that  the  law  required,  until  he  was  dismissed  from  the 
case.  (Leighton  v.  Sargeantj  7  Foster^  460,  472,  474,  475, 
quoted  below,)  Under  these  circumstances,  it  was  the  duty 
of  the  court  to  arrest  the  case,  on  this  motion. 

IL  The  exception  to  that  part  of  the  charge  which  states 
that  it  is  entirely  immaterial  whether  Dr.  Blake  was  or 
was  not  a  skillful  surgeon,  was  well  taken.  The  complaint 
charges  that  the  defendant  "represented  himself  to  be 
*    ''^    a  scientific,  skillful  and  competent  physician  and 
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surgeon;"  and  that  the  plaintiff  "by  the  tgnoranty  unskill- 
ful,  careless  and  negligent  treatment  by  the  defendant,  was 
greatly  damaged,"  &c.  The  question  of  the  defendant's 
ignorance  or  skill  was  directly  in  issue — made  so  by  the 
plaintiff — and  although  it  was  not  the  essential  point  of 
the  case,  which  involved  the  question  how  the  defendant 
applied  his  skill,  as  well  as  whether  he  possessed  it,  it  was 
not  wholly  immaterial.  Leighton  v.  Sargeantj  (7  Foster^  N.  H. 
460,)  is  directly  in  point,  on  this  question.  If  evidence^ 
of  the  fact  of  such  skill  was  admissible,  it  was  certainly 
erroneous  to  instruct  the  jury  that  the  fact  was  immateriaU 
But  this  objection  to  the  charge  has  a  deeper  significance. 
It  is  obvious  from  that  part  of  the  charge  under  considera- 
tion, that  the  defendant's  counsel  had  insisted,  before  the 
jury,  that  the  defendant  possessed  the  ordinary  skill  of  his 
profession,  and  that  if  in  this  case  he  exercised  that  skill 
with  ordinary  care  and  diligence  he  had  discharged  his 
whole  duty.  This  position  was  strictly  correct;  and  it 
should  not  have  been  qualified,  as  it  was,  by  the  part  of 
the  charge  excepted  to.  (Leighton  v.  Sargeantj  supra.) 
.  m.  The  statement  to  the  jury  that  it  was  "  impossible  to 
show  that  a  surgeon  possessed  the  skill  required,  except 
by  showing  what  skill  he  applied  in  the  treatment  of  the 
particular  case,"  was  erroneous,  and  the  exception  to  it  is. 
well  taken. 

The  legal  prima  facie  presumption  is  that  the  surgeon 
possesses  and  exercises  the  skill  which  the  case  requires ; 
and  the  burden  of  showing  the  contrary,  in  a  case  like  this, 
rests  upon  the  plaintiff.  To  recover,  the  plaintiff*  should 
show  that  the  defendant  did  not  possess,  or  did  not  exer- 
cise, ordinary  skill.  The  judge's  charge  would  require 
the  defendant  to  prove  that  he  did  possess  and  exercise  ordi- 
nary skill,  whether  any  proof  was  given  by  the  plaintiff  to 
the  contrary  or  not.  It  would  completely  change  the  bur- 
den of  proof  from  the  plaintiff'  to  the  defendant.  "In 
an  action  against  a  physician  or  surgeon,  the  plaintiff  must 
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affirmatively  prove  all  the  elements  of  the  negligence 
charged,  including  the  defendant's  want  of  knowledge  or 
skill,  where  that  is  relied  upon."  (Sh.  &  Redf.  on  Negli- 
gence^ §  442.)  This  instruction  also  involves  the  error  that 
a  surgeon  is  to  he  judged  by  the  resuU  of  his  practice,  not 
by  its  fitness  or  propriety. 

IV.  The  instructions  to  the  jury  that  if  the  defendant 
"  withdrew  from  the  case  while  the  plaintiff  labored  under 
a  mistaken  opinion  that  the  joint  had  been  properly  reset, 
and  was  in  a  way  to  recover  without  further  surgical  aid, 
and  that  mistaken  opinion  in  her  mind  was  induced  by 
his  representation,  or  his  conduct,  then  he  did  not  end  his 
responsibility  for  the  case  by  withdrawing  from  it  as  he 
did,"  were  erroneous. 

This,  although  not  intrinsically  the  most  important,  ia 
perhaps  the  part  of  the  charge  of  which  the  defendant  has 
most  reason  to  complain,  on  account  of  its  prpbable  effect 
upon  the  minds  of  the  jurors.  It  probably  produced  the 
verdict  of  which  the  defendant  complains.  We  insist  that 
the  entire  scope  of  this  instruction,  (looking  at  what  pre- 
cedes and  what  follows  the  matter  excepted  to,)  is  wrong. 
1.  It  will  be  observed  that  the  instruction  assumes  that  the 
defendant  had  discharged  his  entire  duty  in  the  case  up  to 
that  time.  It  places  the  defendant's  liability  upon  two 
positions ;  first ^  upon  his  quitting  at  the  time  that  he  did ; 
and  eecondj  upon  the  belief  of  the  plaintiff*  as  to  her  con- 
dition, produced  by  what  he  had  said  and  done.  The 
charge  puts  him  in  the  wrong,  without  any  previous  de- 
fault or  misconduct.  2.  It  assumes  that  he  had  not  a  right 
to  withdraw  from  the  case  without  the  plaintiff's  assent- 
No  surgeon,  in  the  absence  of  a  special  agreement,  is 
bound  to  continue  his  attendance  upon  any  such  case. 
The  defendant  was  not  the  family  physician,  but  was  called 
in  an  emergency,  which  required  instant  surgical  skill, 
when  no  other  was  at  hand.  Having  discharged  that  im- 
mediate duty,  he  had  a  right  to  dismiss  the  case,  with  or 
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without  reason,  and  with  or  without  explanation,  at  any 
time  when  the  case  required  no  immediate  attention  from 
him.  Shearman  dc  Redfield^  in  their  treatise  on  Negligence^ 
(§  441,)  have  laid  down  a  somewhat  more  stringent  rule 
than  this;  hut  they  cite  no  authority,  and  when  the  ques- 
tion shall  be  fully  considered,  we  are  confident  their  posi- 
tion cannot  be  sustained.  The  parallel  which  those  authors 
institute,  between  surgeons  and  attorneys,  is  not  a  just 
one.  The  employment  of  attorneys  has  nothing  of  the 
sudden  and  imperative  character  of  the  employment  of 
surgeons  and  physicians.  And  the  most  common  experi- 
ence teaches  us  that  surgeons  often,  indeed  generally,  in 
difficult  cases,  perform  the  most  important  operations,  and 
neither  give,  or  expect  to  give,  any  further  attention  to 
them.  They  cease  their  attention  when,  in  their  judgment, 
they  may  safely  do  so ;  and  they  do  this  as  a  matter  of 
rightj  and  not  of  license.  Of  course  they  cannot,  without 
just  cause,  depart  in  the  midst  of  an  important  operation, 
or  at  any  time  when  the  case  demands  their  immediate 
attention.  But,  subject  to  this  limitation,  they  must  be 
free  to  cease  their  attendance,  as  the  request  to  charge  on 
this  subject  states  ^^upon  reasonable  notice,"  with  or 
without  license.  A  notice  in  the  midst  of  an  important 
operation,  or  when  immediate  attendance  was  demanded, 
would  not  be  <^  reasonable  notice."  Suppose  we  reverse 
the  case,  and  inquire  whether  the  patient  could  discharge 
the  surgeon.  If  one  party  is  bound  by  contract,  the  other 
must  be  bound.  If  the  surgeon  is  bound  to  continue  his 
attendance,  the  patient  is  bound  to  allow  him  to  continue. 
But  did  any  one  ever  suppose  that  the  patient  could  not 
dismiss  the  surgeon  at  any  time,  with  or  without  cause, 
in  the  absence  of  express  agreement?  The  position  of 
the  surgeon  may  well  be  likened  to  that  .of  counsel  in  an 
action,  called  upon  in  an  emergency  to  try  an  issue,  or 
argue  a  motion,  in  the  absence  of  the  attorney,  or  one 
which,  for  any  reason,  it  was  not  thought  proper  to  leave 
Vol.  LX.  32 
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to  the  attorney.    No  one  ever  supposed  that  counsel  were  . 
bound  beyond  the  discharge  of  such  limited  and  special 
duty.    3.  If  the  circumstances  of  the  defendant's  leaving 
be  material,  the  plaintiff  had  nothing  to  complain  of,  in 
that  respect.    He  left  her  in  the  care  of  her  family  phys- 
ician, who,  we  are  bound  to  presume,  was  as  capable  and 
faithful  as  the  defendant ;  and  the  proof  shows  that  he 
was  diligent  in  his  attendance.     4.  The  defendant  was  not 
responsible  for  any  "mistaken  opinion  in  the  plaintiff's 
mind,"  even  though  it  were  induced  by  his  representations, 
or  his  conduct     (a.)  There  is  no  charge,  in  the  complaint, 
of  any  fault  of  this  kind,  and  it  is  not  therefore  available 
to  the  plaintiff,  even  if  it  existed.     The  defendant  could 
not,  from  anything  in   the  complaint,  anticipate  such  a 
charge,  and  could  not  be  prepared  with  proof  to  meet  it 
(See  Beamus  v.  Howard,  supra.)     (6.)  The  charge  makes 
the  defendant's  liability  to  rest,  not  upon  what  he  said  or 
did,  nor  upon  his  intentions  in  what  he  said  or  did,  bat 
upon  the    impression   made  upon   the  plaintiff's  mind 
thereby.    5.  It  is  not,  perhaps,  material  upon  the  legal 
question  which  the  charge  presents,  but  if  it  be  material, 
the  evidence  shows  that  what  the  defendant  said  was  true, 
admitting  that  he  said  what  the  plaintiff'  mentions.     The 
arm,  at  that  time,  was  '^all  right"    The  meaning  of  this 
expression  obviously  was,  that  it  was  all  right  to  that  time. 

Y.  The  refusal  to  charge  "  that  the  defendant  had  the 
right  to  relinquish  his  care  of  the  case,  upon  reasonable 
notice,"  was  erroneous.  We  have  already  argued  this 
point 

VL  The  court  should  have  instructed  the  jury  "that  if 
the  negligence  of  the  plaintiff  contributed  to  the  injury 
complained  of,  the  defendant  was  not  responsible.''  The 
correctness  of  this  request  cannot  be  disputed,  if  there.was 
any  evidence  of  negligence  on  the  .part  of  the  plai|itiff 
(4  N.  T.  359,  360.  8h  d  Red.  an  Negligence,  §  443.)  We 
fiabmit  that  there  was  not  only  soipe  evidence,  but  ^mnle 
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evidence,  to  charge  her  with  negligence.  A  consideration 
of  the  whole  case,  as  presented  under  the  first  point,  is 
necessary  to  show  how  strong  the  evidence  is,  that  the 
injury  resulted  from  the  plaintiff's  negligence,  after  the 
defendant  ceased  to  have  charge  of  the  case.  On  this 
question  we  have  a  right  to  assume  that  the  arm  was  ^'  all 
right'*  when  the  defendant  ceased  to  attend  upon  it,  he- 
cause  the  jury  have  so  found.  We  think,  as  has  heen 
shown,  that  the  jury  was  bound  to  find  so— that  there  was 
no  evidence  to  the  contrary;  but  it  is  su£Scient,  for  the 
present  purpose,  that  they  may  have  found  so.  The  ques- 
tion must  then  arise,  to  whose  fault  was  due  the  subse- 
quent reluxation,  and  its  attendant  results  ?  Could  it  be 
said  that  it  was  the  fault  of  the  defendant?  He  had 
nothing  whatever  to  do  with  it  The  evidence  was  infin- 
itely more  strong,  that  the  reluxation  was  the  fault  of  the 
plaintiff  than  any  which  the  case  afibrds  of  misconduct  or 
negligence  on  the  part  of  the  defendant  Surely  it  was 
error  to  refuse  to  submit  the  consideration  of  that  ques- 
tion to  the  jury  on  the  ground  that  there  was  no  evidence 
bearing  upon  it 

VIL  The  rule  of  responsibility  of  the  surgeon,  laid 
down  by  the  judge,  *^  that  he  is  required  to  exercise  the 
average  skill  of  the  profession,^'  is  erroneous,  and  although 
not  directly  covered  by  any  exception,  it  is  worthy  of  con- 
sideration, as  it  was  strongly  calculated,  if  erroneous,  to 
mislead  the  jury.  The  true  rule  is,  that  the  surgeon  is 
bound  to  possess,  and  exercise,  ^'the  reasonable  and  or- 
dinary skill"  of  the  members  of  his  profession.  The  dif- 
ference between  these  expressions  is  very  great  The  rule 
as  laid  down  by  the  judge  would  exclude  from  the  prac- 
tice of  either  medicine  or  surgery,  one  half  of  those  pro- 
fessions. Only  half  could  stand  '^  above  the  average,"  and 
only  those  could  practice  safely.  All  that  the  true  rule 
requires  is,  that  the  practitioner  shall  possess  such  skill  as 
is  common  to  all  the  well  educated  members  of  the  pro- 
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fession ;  and  we  venture  to  say  that  no  case  can  be  fband, 
except  this,  where  the  skill  of  the  upper  half  only  of  the 
profession  has  been  made  the  standard.  {See  Sh.  ^  Red. 
on  Neg.  §§  433,  436,  437 ;  LeighUm  v.  Sargeant,  7  Fatter, 
N.  E.  460.) 

The  subject  of  the  extent,  and  limitations,  of  the  liabil- 
ity of  surgeons,  in  such  cases,  is  so  fully  and  accurately 
presented  in  the  case  last  cited,  covering  most  of  the 
points  we  have  discussed,  that  we  offer  as  the  sum  of  our 
argument  the  following  extracts  from  the  opinion  of  the 
court,  in  that  case. 

The  extent  of  the  physician's  or  surgeon's  engagement 
is,  1st.  '^  That  he  possesses  that  reasonable  degree  of  leam-* 
ing,  skill  and  experience  which  is  ordinarily  possessed  by 
the  professors  of  the  same  art  or  science,  and  which  is 
ordinarily  regarded  by  the  community,  and  by  those  con« 
versant  with  that  employment,  as  necessary  and  sufficient 
to  qualify  him  to  engage  in  such  business  ;*'  and  2d.  "  That 
he  will  use  reasonable  and  ordinary  care  and  diligence  in 
the  exertion  of  his  skill  and  the  application  of  his  knowl* 
edge,  to  accomplish  the  purpose  for  which  he  is  employed. 
He  does  not  undertake  for  extraordinary  care,  or  extraor- 
dinary diligence,  any  more  than  he  does  for  uncommon 
skill."  (Pages  469,  471.)  "In  stipulating  to  exert  their 
skill  and  apply  their  diligence  and  care,  medical  and  other 
professional  men  contract  to  use  their  best  judgment 
Few  cases  can  be  supposed,  where  but  a  single  course  of 
measures  can  be  adopted,  and  many  must  occur  where 
great  differences  of  opinion  may  exist,  as  to  the  best  course 
to  be  taken.  In  most  cases,  judgment  and  discretion  are 
required  to  be  exercised.  Freedom  from  errors  of  judg- 
ment is  never  contracted  for  by  the  attorney  or  the  phys- 
ician. Ordinary  good  judgment  is  necessarily  implied  in 
the  possession  of  ordinary  skill,  and  if  such  share  of  judg- 
ment is  fairly  exercised,  any  risk  from  mere  errors  and 
mistakes  is  upon  the  employer  alone.    He,  too,  has  judg- 
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xnent  to  exercise  in  the  selection  of  the  physician  or  the 
lawyer  whom  he  will  employ ;  and  if  he  makes  a  bad  selec- 
tion— if  he  fails  to  choose  a  man  of  the  best  judgment— 
the  result  is  fairly  to  be  attributed  to  his  own  mistake,  and 
is  not  to  be  visited  upon  the  man  who  has  honestly  done 
his  best  endeavor  in  his  service.  It  is  in  accordance  with 
these  views  that  it  has  often  been  decided  that  a  profes- 
sional man  is  not  responsible  for  errors  of  judgment,  for 
mere  mistakes,  in  cases  of  reasonable  doubt  aad  uncer- 
tainty." (Page  472.) 

^<  The  treatment  of  diseases,  and  that  of  wounds  and  frac- 
tures, must  be  more  or  less  varied  with  the  changes  of 
climate  and  0easons,  and  with  the  peculiarities  of  persons 
and  places.  Cases  of  sickness  and  accident,  apparently 
similar,  may  yet  be  rendered  substantially  diflerent  by 
seemingly  slight  circumstances,  easily  overlooked,  and 
sometimes  difficult  of  detection.  If  this  is  so,  the  doubts 
and  uncertainties  which  surround  the  medical  and  surgi- 
cal practitioner,  and  the  errors  and  mistakes  to  which  he 
is  unavoidably  exposed,  may  well  furnish  a  satisfactory 
explanation  of  unfavorable  results,  where  a  jury  are  satis- 
fied of  the  reasonable  skill,  diligence,  attention  and  care 
exhibited  in  the  treatment"  '^  To  charge  a  physician  or 
surgeon  with  damages  on  the  ground  of  unskillful  or  neg- 
ligent treatment  of  his  patient's  case,  it  is  never  enough 
to  show  that  he  has  not  treated  his  patient  in  that  mo4ey 
or  used  those  measures,  which  in  the  opinion  of  others, 
even  medical  men,  the  case  required ;  because  such  evi- 
dence tends  to  prove  errors  of  judgment,  for  which  the 
defendant  is  not  responsible,  as  much  as  the  want  of  rea- 
sonable care  and  skill,  for  which  he  may  be  responsible. 
Alone,  it  is  not  evidence  of  the  latter,  and  therefore  the 
party  must  go  further,  and  prove,  by  other  evidence,  that 
the  defendant  assumed  the  character,  and  undertook  to 
act  as  a  physician,  without  the  education,  knowledge  and 
skill  which  entitled  him  to  act  in  that  capacity.    .That  is. 
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he  must  show  that  he  had  not  reasonable  and  ordinarf 
skill ;  or  he  is  bound  to  prove  in  the  same  way,  that  hav- 
ing such  knowledge  and  skill,  he  neglected  to  apply  them 
with  such  care  and  diligence  as  in  his  judgment,  properly 
exercised,  the  case  must  have  appeared  to  require;  in 
other  words,  that  he  neglected  the  proper  treatment  from 
inattention  and  carelessness."  (Pages  474,  475.) 

In  this  case,  the  plaintiff  made  no  such  case  against  the 
defendant  as  is  required  by  the  rules  here  laid  down ;  and 
the  surgeon  should  be  protected  by  the  court,  as  Lord 
Mansfield  declared  that  attorneys  should  be,  "where  they 
act  to  the  best  of  their  skill  and  knowledge,"  {Pitt  v.  TaJr 
den,  4  Bur,  2060.  See  also  Swinfen  v.  Chelmsfordj  5  Hurl 
(t  Nor.  890,  924.) 

S,  D.  Faulkner^  for  the  respondent 

L  The  appellant  has  misapprehended  the  nature  of  this 
action,  and  the  grounds  upon  which  it  is  founded.  The 
action  is  not  for  the  want  of  skill ;  but  for  the  failure  of 
the  defendant  to  use  the  skill,  care  and  diligence  which 
he  undertook,  by  his  contract,  to  bring  to  the  case. 

IL  There  seem  to  have  been  no  cases  in  this  State  which 
fully  define  the  undertaking  and  liabilities  of  surgeons, 
with  one  exception.  There  are  abundant  decisions  on  the 
subject,  in  other  States,  from  which  are  deduced  the  follow- 
ing deductions  of  their  undertaking  and  liabilities.*  1.  Phys- 
icians and  surgeons  who  offer  themselves  to  the  public  as 
practitioners,  impliedly  promise,  thereby,  that  they  possess 
that  degree  of  skill  ordinarily  possessed  by  members  of 
the  profession  to  which  they  belong,  and  the  requisite 
knowledge  and  skill  to  treat  with  reasonable  success,  such 
cases  as  they  undertake,  and  such  as  ordinarily  occur  in 
the  practice  of  their  profession.  2.  This  rule  does  not 
require  the  possession  of  the  highest  skill,  knowledge  or 
experience,  but  only  such  as  will  enable  them  to  treat  the 
case  they  undertake  understandingly  and  safely.    3.  The 
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law  further  implies  that  in  the  treatment  of  all  cases 
which  they  undertake,  they  will  exercise  reasonable  and 
ordinary  care  and  diligence,  and  give  the  case  attention 
proportionate  to  the  delicacy  and  importance  of  the  ope- 
ration and  case.  4.  They  are  bound  to  use  their  best 
skill,  judgment,  care  and  diligence  to  secure  a  perfect 
restoration  of  their  patients  to  health  and  soundness.  And 
they  are  to  be  held  strictly  liable,  for  their  practice  relates 
to  the  life  and  health  of  their  patients.  5.  They  do  not  im- 
pliedly warrant  the  recovery  or  restoration  of  their  patients, 
and  are  not  liable  for  a  failure  to  restore,  unless  such  failure 
is  the  result  of  some  default  of  their  own  duty  as  above 
defined.  6.  If  the  settled  practice  and  law  of  the  profes  - 
sion  allow  but  one  course  of  treatment,  in  the  case,  then 
any  material  departure  from  such  course  might  properly 
be  regarded  as  the  result  of  the  want  of  care  and  attention. 
{Patten  v.  Wiggtn,  51  Maine,  594.  Ritehey  v.  West,  23  III. 
385.  Long  v.  Morrison,  14  Ir^,  595.  Bellinger  v.  Oraigue, 
31  Barb,  534.  Wood  v.  Clapp,  A  Sneed,  [TennJ]  65.  Cand- 
less  V.  Mc  Wha,  23  Pa.  261.  Bowman  v.  Woods,  1  Iowa,  441. 
Landon  v.  Humphrey,  9  Oonn,  209.  Leighton  v.  SargeavA, 
7  Foster,  460.) 

in.  When  a  surgeon  is  employed  to  treat  a  dislocated 
or  broken  limb,  and  makes  several  visits  in  the  course  of 
his  employment,  the  contract  he  enters  into  is  entire. 
{Bellinger  v.  Oraigue,  31  Barh.  534,  538.  1  Chitty  on  Cont. 
§  483.    Bitchey  v.  West,  23  HI  385.) 

IV.  "When  a  surgeon  fails  in  his  duty  to  exercise  the 
measure  of  skill,  care  and  attention  implied  by  his  under- 
taking, he  is  liable  in  damages  to  the  person  employing 
him.  {Bellinger  v.  Oraigue,  31  Barb.  434.  Landon  v.  Hum- 
phrey, 9  Conn.  209.  Story  on  BaUm.  §  431.)  Either  the 
want  of  the  requisite  skill  and  knowledge,  which  is  igno- 
rance, or  the  omission  to  exercise  the  requisite  skill,  knowl- 
edge, care  and  diligence,  which  is  negligence,  is  the  proper 
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fonndation  for  an  action  in  case  of  damage.    The  results 
are  the  same  in  either  case. 

Y.  This  action  is  one  brought  against  the  defendant  for 
negligence  in  his  duty.    The  question  of  negligence  is 
one  for  the  jury,  and  the  jury,  upon  abundant  evidence 
thereof,  have  found  against  »the  defendant,  and  he  is  con* 
eluded.     The  evidence  shows,  conclusively,  that  the  der 
fendant  made  no  examination  of  the  arm  to  ascertain 
whether  he  had  set  it ;  that  the  symptoms  presented  by 
the  arm  were  such  as  would  not  attend  a  properly  reduced 
dislocation,  and  ought  to  have  convinced  him,  had  he  ex- 
ercised ordinary  judgment,  that  he  had- not  succeeded  in 
setting  the  arm ;  that  it  was  a  departure  from  the  settled 
practice  and  authorities  in  surgery  for  him  to  omit  the 
ordinary  and  requisite  tests,  and  to  apply  the  proper  sap* 
ports  to  the  arm,  when  the  plaintiff  was  nervous  and  rest- 
less and  likely  to  displace  the  bones  if  they  had  been  set ; 
that  he  was  guilty  of  the  grossest  carelessness,  in  overlook- 
ing the  deformity  of  the  arm  and  its  unreduced  condition 
during  the  whole  time  from  June  28,  to  September  1 ; 
that  his  carelessness  and  persistent  assurances  to  the  plain- 
tiff that  her  arm  would  be  all  right  in  time,  misled  her, 
until  her  arm  was  beyond  the  help  of  any  surgery.     The 
defendant's  expression  regarding  the  arm,  ^^  I  didn't  care 
anything  about  it,"  shows  that  he  was  guilty  of  negligence 
in  his  duty. 

YI.  As  to  the  exception  to  the  decision  denying  motion 
for  a  nonsuit.  There  was  abundant  evidence  of  negli- 
gence and  improper  treatment  to  go  to  the  jury.  So  far 
from  the  evidence  showing  that  the  defendant  properly 
set  the  joint,  it  shows  precisely  the  contrary ;  and  the 
question  was  one  properly  submitted  to  the  jury,  who 
found  against  the  defendant  The  last  ground  upon  whioh 
the  nonsuit  was  asked  is  entirely  untenable.  K  the  prop- 
osition therein  contained  is  sound,  then  no  action  for  had 
treatment  or  carelessness,  however  gross,  could  be  sns- 
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tEiined.  All  the  defendant  would  have  to  do  would  be  to 
show  that  he  was  regularly  educated  as  a  surgeon^  get 
his  professional  brethren  to  swear  that  he  possessed  the 
ordinary  skill  and  learning  of  other  members  of  the  pro- 
fession, swear,  himself,  that  he  supposed  he  had  set  the 
arm,  and  had  used  his  best  judgment,  (and  as  to  his  sup- 
position and  using  his  best  judgment  he  could  not  be  con- 
tradicted, as  he  is  in  sole  possession  of  the  evidence  on 
these  points,)  and  his  defense  would  be  complete.  He  had 
no  right  to  suppose  he  had  set  the  arm,  without  using  the 
requisite  tests  to  ascertain  whether  he  had  reduced  the 
dislocation.  He  was  bound  to  exercise  not  only  his  best 
judgment,  but  also  to  apply  that  ordinary  skill  and  learning 
referred  to  in  the  proposition.  It  was  entirely  immaterial 
to  the  plaintiff,  and  to  the  case,  how  much  skill  or  learning 
the  defendant  possessed,  provided  he  did  not  tise  them  for 
the  benefit  and  restoration  of  her  arm. 

Vn.  As  to  the  exceptions  to  the  judge's  charge  and 
refusals  to  charge.  The  first  exception  to  the  charge  was 
correct.  The  charge  was,  in  substance,  that  it  was  imma* 
terial  whether  the  defendant  was  or  was  not  reputed  to  be^ 
or  was  or  was  not,  a  skillful  surgeon.  There  had  been  no 
attack  whatever  made  upon  the  defendant's  skill  or  repu- 
tation for  skill.  It  was  conceded  that  he  was  skillful; 
The  more  skill  he  had,  the  greater  his  liability,  in  this 
case.  The  action  was  for  an  omission  to  apply  to  the  case 
the  requisite  skill.  The  question  for  the  jury  was  as  the 
judge  stated  it.  '^  The  question  is  not  what  skill  did  the 
doctor  possess,  which  he  did  not  employ." 

There  seems  to  be  an  impression  that  in  cases  of  this 
kind  it  is  competent  to  prove  that  the  surgeon  was,  or  was 
reputed  to  be^  skillful.  This  precise  point,  in  a  malprac^ 
tice  case,  was  before  the  Supreme  Court  of  Pennsylvania^ 
in  the  case  of  MerU  v.  DetwetUrj  (8  Watts  ^  Serg.  378.) 
The  court  state  the  true  rule  as  follows :  '^  Testimony  as 
to  general  skill  is  clearly  irrelevant    It  was  not^that^  but 
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hiB  (the  defendant's)  treatment  of  the  particalar  case,  witli 
which  the  jury  had  to  do.  If  the  latter  was  notorionsly 
bad,  of  what  account  would  be  his  abstract  science,  or 
treatment  of  other  cases  ?  It  may  be  said  that  his  general 
qualifications  might  serve  to  shed  light  on  the  propriety 
of  his  practice  in  this  particular  instance ;  but  it  is  light 
which  would  be  less  likely  to  lead  to  a  sound  conclusion 
than  to  lead  astray.  The  jury,  assisted  by  the  opinions 
of  medical  witnesses,  would  be  better  able  to  judge  of  the 
treatment  from  the  treatment  itself,  than  from  the  more 
remote  consideration  of  the  defendant's  professional  rep- 
utation, which  was  consequently  not  the  best  evidence  of 
which  the  case  was  susceptible.'' 

As  to  the  next  exception,  neither  the  language  used  in 
the  charge,  nor  its  import,  is  as  assumed  by  the  exception* 
The  charge  was  that  it  was  impossible  to  show  that  the 
defendant  possessed  the  required  skill,  except  by  showing 
what  skill  he  applied,  in  the  treatment  of  the  particular 
case,  &c.  The  question  for  the  jury  was,  did  he  use  the 
required  skill ;  not  did  he  possess  skill  which  he  did  not 
use.  Taking  the  context  of  the  part  of  the  charge,  in- 
tended to  be  excepted  to,  it  is  submitted  that  there  was  no 
error,  in  any  view  of  it  The  rule  applicable  to  this  point 
is  that  stated  in  the  case  of  Mertz  v.  Detweihr,  {supra.) 

The  next  exception  is  to  that  part  of  the  charge  which 
stated,  in  substance,  that  the  defendant  was  not  response 
ible  for  what  took  place  after  his  discharge.  The  fair  im- 
port of  the  charge  is,  that  the  defendant  was  liable  for 
what  he  had  done  while  he  was  in  charge  of  the  case,  and 
so  far  as  his  directions  and  conduct  contributed  to  the 
arm's  remaining  unset.  He  was  responsible  for  that  con- 
dition of  it,  because  he  had  told  her  it  was  all  right,  and 
she  had  relied  upon  that  assurance.  His  undertaking  was 
to  set  the  arm,  and  give  it  the  care  and  attention  required 
of  a  surgeon.  His  language  was  that  he  was  perfectly  able 
to  set  the  arm,  and  that  ^'he  considered  it  his  due  to  at- 
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tend  to  the  arm  until  it  was  all  right."  This  fairly  states 
what  his  contract  was^  and  it  was  entire.  If  the  plaintiff's 
assent  to  his  discharge  therefrom  was  of  any  use  or  pro- 
tection to  him,  it  must  have  been  an  assent  voluntarily 
given^  with  a  full  knowledge  of  all  the  facts^  and  not  one 
procured  by  fraudulent  representations.  It  is  more  than 
evident  that  the  chief  mischief  done  to  the  arm  was  done 
the  evening  it  was  dislocated,  by  his  not  reducing  the  dis- 
location ;  and  it  was  rendered  permanent  by  his  subsci- 
quent  carelessness,  and  frequent  assurances  that  it  was  all 
right  It  was  a  fair  question  for  the  jury,  whether  he  was 
not  liable  for  his  neglect  to  set  the  arm  when  first  called, 
and  for  his  omission  to  discover,  between  that  time  and 
the  time  of  his  alleged  discharge,  when  it  was  under  his 
sole  care,  that  it  had  not  been  set,  or  that,  having  set  it, 
he  was  liable  for  not  protecting  it  by  supports,  from  re- 
displacement. 

•  The  refusal  to  charge,  as  requested,  that  there  was  no 
evidence  from  which  the  jury  could  find  tliat  the  treatment 
of  the  case  was  not  the  practice  adapted  to  the  case,  was 
entirely  correct.  It  was  wholly  immaterial  what  skill  or 
learning  the  defendant  possessed.  There  was  no  contro- 
versy about  that  What  skill  he  possessed  was  to  be  in- 
ferred from  the  skill  he  applied.  The  jury  having  found, 
by  their  verdict,  that  he  was  guilty  of  negligence,  in  apply- 
ing the  requisite  skill  and  learning,  had  they  been  charged 
as  requested  it  would  only  have  made  his  liability  greater. 
From  his  neglect  to  exercise  such  learning  and  skill, 
charged  as  he  was  with  the  responsibility  of  this  case,  the 
jury  might  have  inferred  that  he  did  not  possess  them. 
His  treatment  of  the  case,  and  his  departure  there.in  from 
the  settled  practice  and  authorities  of  surgery,  might 
properly  be  "taken  by  the  jury  as  evidence  of  a  want  of 
skill  and  learning,  however  high  his  reputation."  {Patten 
V.  Wiggifiy  51  Maine,  594.)  The  professional  witnesses  of 
both  parties  agree  that  all  the  surgical  authorities  required 
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the  placing  of  the  arm  at  a  right  angle,  and  retaining  it 
there,  which  were  not  done.  This  was  the  ordinary  dis- 
location of  the  joint,  easy  of  diagnosis  and  reduction,  and 
but  one  coarse  of  treatment  for  such  cases  is  suggested  by 
surgical  authors. 

By  the  C<mH,  Mullin,  P.  J.  On  the  28th  of  June,  1866, 
the  plaintiff  was  thrown  from  a  horse  she  was  riding,  in 
the  village  of  Dansville,  in  Livingston  county,  and  her 
elbow  joint  was  dislocated.  The  defendant  was  a  practic- 
ing physician  and  surgeon,  residing  lu  Dansville,  and  was 
called  to  set  the  limb.  The  plaintiff  insists  that  the  bones 
were  never  restored  to  their  places,  or  if  they  were,  that 
proper  measures  were  not  taken  to  keep  them  there,  and 
that  the  result  is  that  the  joint  has  become  stifi^  and  the 
arm  almost  useless. 

There  was  a  verdict  in  favor  of  the  plaintiff,  on  which 
judgment  was  rendered,  and  from  that  judgment  the  de- 
fendant appeals. 

The  defendant  took  sundry  exceptions  to  the  rulings  of 
the  court,  in  admitting  and  rejecting  evidence,  and  to  the 
charge  to  the  jury,  and  to  refusals  to  charge  as  requested, 
which  I  will  consider  in  the  order  they  are  presented  in 
the  points  of  his  counsel. 

The  first  exception  is  to  overruling  the  defendant's  ob- 
jection to  the  question  put  by  the  plaintiff's  counsel  to  the 
witness,  Dr.  Campbell;  ^^what  would  be  likely  to  be  the 
consequences  of  an  omission  to  flex  the  arm  and  rotate  it 
as  you  have  described  T'  The  reply  of  the  witness  was 
not  an  answer  to  the  question,  and  he  did  not  answer  it^ 
He  said,  ''no;  no  one  of  the  things  is  a  certain  sign  that 
the  bones  are  in  place,  and  everything  right;  all  of  them 
put  together  would  make  it  very  certain  that  it  was  in. 
None  of  them  would  do  harm,  and  in  the  exercise  of  or- 
dinary prudence  and  care  it  would  be  the  duty  of  the 
operator  to  resort  to  them."    The  question  was  repeated 
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tvitbout  objection,  and  was  not  even  then  answered.    The 
defendant  was  not  prejudiced  by  the  ruling. 

The  second  exception  is  to  overruling  the  defendant's 
objection  to  the  following  question:  "What  about  th-e 
possibility  of  an  arm  being  stiff  and  straight  two  months 
after  a  dislocation.  The  injury  on  the  28th  of  June  being 
stiff  and  straight,  and  the  bones  in  place,  on  the  26th  of 
August,  do  you  think  the  bones  could  get  out  of  place  by 
the  28th  of  August  without  external  violence  ?*'  The  de- 
fendant's counsel  objected  to  the  question  on  the  ground 
that  Drs.  Endress  and  Blake  had  not  said  the  arin  was 
straight  and  stiff.  The  objection  assumes  that  the  ques- 
tion was  predicated  on  the  testimony  of  the  defendant  and 
Endress,  but  it  does  not  appear  that  the  plaintiff's  counsel 
so  intended.  Indeed,  there  was  evidence  of  other  wit- 
nesses which  would  justify  the  assumption  of  the  facts 
stated  in  the  question.  But  assuming  that  the  question 
was  based  on  the  evidence  of  Endress  and  the  defendant. 
»  The  plaintiff  had  testified  that  on  Sunday,  the  28th  of 
August,  she  was  at  the  defendant's  house  at  his  request, 
and  he  and  Dr.  Endress  examined  the  arm.  The  defend- 
ant testified  that  on  that  day  he  examined  the  arm  and 
found  it  perfectly  straight,  and  the  hand  supinated — that 
is,  with  the  palm  turned  up.  The  bones,  he  thought,  were 
then  in  place;  he  did  not  see  how  it  could  be  out  of  place 
and  be  ^straight.  Dr.  Endress  testified  that  on  the  28th 
of  August  the  arm  was  straight  and  stiff  Dr.  Endress 
uses  the  very  words  of  the  question.  Dr.  Blake  described 
the  arm  as  straight,  and  says  that  he  supposed  the  stiffness 
of  the  arm  was  caused  by  the  muscles,  thus  assuming  that 
the  joint  was  stiff,  as  it  unquestionably  was;  from  the 
time  it  was  set,  stiffness  was  one  of  the  natural  results  of 
the  injury,  and  it  was  to  overcome  it  that  the  defendant, 
on  repeated  occasions,  urged  the  plaintiff  to  rotate  and 
flex  it.  Ko  injury  was  done  to  the  defendant  in  assuming 
as  a  fact  what  was  repeatedly  proved,  and  repeatedly  re- 
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ferred  to,  by  the  defendant  himself,  that  the  joint  was  stif^ 
although  the  words  straight  and  stiff  may  not  have  beea 
used  together  at  the  time  referred  to  in  the  question. 

The  plaintiff's  counsel  embraced  in  one  of  the  questions 
on  the  subject,  the  condition  of  the  arm  on  the  first  of 
September,   the  day  on   which  the    arm  was  reset    by 
Drs.  Reynale,  Eudress  and  Blake.    After  administering 
chloroform,  the  arm  was  readily  bent,  and  this  bending  was 
relied  on  by  the  defendants  counsel  as  evidence  that  the 
bones,  on  that  occasion,  were  in  their  places,  and  if  they 
were  then  in  their  places,  that  they  were  so  from  the  time 
they  were  originally  set.     To  meet  and  rebut  this  proof^ 
physicians  were  afterwards  called  by  the  plaintiff  to  testify 
that  it  was  possible  to  bend  the  joint  to  a  very  consider- 
able extent,  even  if  the  bones  were  not  in  place.     When 
Dr.  Moore  saw  the  arm,  in  the  latter  part  of  August,  the 
joint  was  then  dislocated,  and  of  course  the  bones  were 
not  in  their  places ;  and  unless  they  could  be  thrown  in 
and  out  of  place,  at  the  will  of  the  plaintiff,  or  by  the 
action  of  the  muscles  alone,  the  inference  might  be  that 
they  were  not  in  place  on  either  of  the  occasions  when 
examined  by  the  defendant,  Endress  and  Beynale.     I  can- 
not agree  with  the  defendant's  counsel,  that  the  word 
^'  stiffs'  is  used  in  the  question  in  the  sense  that  the  arm 
had  become  rigid  from  the  adhesion  of  the  bones  at  the 
joint     It  meant,  in  the  question,  precisely  what  is  meant 
in  the.  testimony  of  the  defendant  and  Endress — ^whether 
it  was  caused  by  the  muscles  or  by  the  adhesion  of  the 
bones.     There  was  not  a  false  assumption  of  the  filets 
stated  in  the  question,  and  the  objection  was  properly 
overruled. 

The  3d  exception  is  that  the  nonsuit  was  improperly  re* 
fused.  The  motion  for  a  nonsuit  rested  on  the  proposition 
that  there  was  no  evidence  in  the  case  that  would  justify 
the  finding  by  the  jury  that  the  defendant  had  been  guilty 
of  any  neglect  or  want  of  the  requisite  care  and  skill  in  » 
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reducing  the  luxation  in  the  first  instance^  or  in  the  treat- 
ment of  the  arm  afterwards.  The  defendant's  counsel  in- 
sists that  the  dislocation  was  properly  reduced,  and  the 
joint  remained  in  its  place  until  the  defendant  was  dis- 
charged, and  another  surgeon  called.  Whether  this  prop- 
osition was  established,  was  a  question  for  the  jury  upon 
conflicting  evidence,  and  they  have  found  against  the  de- 
fendant; and  that  finding  we  cannot  disturb.  All  the 
surgeons  agree  that  the  general  rule  is,  that  in  cases  of 
dislocation  the  patient  is  able  to  know  when  the  bones  are 
restored  to  their  places,  by  the  noise  made  when  they  fall 
into  place,  and  by  the  immediate  relief  from  pain.  The 
plaintiff  did  not  hear  the  ^^snap,"  as  it  is  called,  nor  was 
the  pain  lessened.  On  the  evidence,  the  jury  were  justi- 
fied in  finding  that  the  bones  were  never  restored  to  their 
places ;  and  no  surgeon,  except  the  defendant  and  Endress, 
has  ventured  to  express  an  opinion  that  the  dislocation  was 
ever  reduced.  The  defendant  says  that  when  he  set  the 
joint,  he  extended  and  rotated  the  arm,  and  thus  satisfied 
himself  that  the  bones  were  in  place.  The  plaintiff  says 
he  did  neither.  It  may  be  that  the  defendant  was  in  bet- 
ter condition  to  know  what  he  did  on  that  occasion,  and 
to  remember  it,  than  the  plaintiff;  but  it  was  for  the  jury 
to  say  to  which  they  would  give  credit;  and  there  are 
circumstances  which  tend  to  show  that  the  defendant  did 
not  bestow  either  much  time  or  attention  to  setting  the 
joint  and  dressing  the  arm.  It  is  conceded,  on  all  hands, 
that  it  was  his  duty  to  apply  his  hands,  and  thus  satisfy 
himself  that  the  bones  were  brought  into  place;  and 
whether  brought  into  place,  could  be  ascertained  with  rea- 
sonable certainty  by  reference  to  the  position  of  the  con- 
dyles and  olecranon  process.  The  defendant  says  he 
applied  these  tests,  and  the  plaintiff  says  he  did  nothing 
but  draw  the  arm  around  his  knee  and  place  it  on  a  pillow 
at  her  side,  bent  to  nearly  a  right  angle.  The  plaintiff' 's 
« fiiister  and  niece  were  present,  but  neither  were  inquired 


612  CASES  IN  THB  SUPBEMB  COUBT. 

Carpenter  v,  Blake.  ^ 

of  whether  he  did  or  did  not  do  what  he  claims  to  have 
done.  It  would  seem  that  when  the  limh  extends  and 
rotates  freely,  it  is  ordinarily  sufficient  evidence  that  the 
bones  are  in  place.  But  if  there  is  any  doubt  about  it,  it 
is  the  duty  of  the  surgeon  to  measure  the  arm.  This  the 
defendant  concededly  did  not  do.  It  was  for  the  jary  to 
say,  whether,  upon  the  evidence  of  the  plaintifl*  and  de- 
fendant, it  was  established  to  their  satisfaction  that  the 
defendant  did  not  use  the  means  which  experience  has 
shown  to  be  proper  and  necessary,  in  order  to  justify  the 
surgeon  in  assuming  that  he  had  restored  the  bones  to 
their  places,  and  thus  secured  the  patient  from  great  Buffer- 
ing, and,  perhaps,  the  loss  of  the  use  of  the  limb. 

The  plaintifl*  and  the  witness.  Leach,  saw  the  protuber- 
ance at  the  elbow  joint  the  night  of  the  injury,  and  Miss 
Miller  says  it  was  spoken  of  that  evening,  at  the  house ; 
it  was  so  prominent  as  to  attract  the  attention  of  Leach ;  . 
he  compared  it  with  the  other  elbow,  and  inquired  what 
it  was.  Kow,  this  protuberance  was  evidence,  to  a  surgeon, 
that  the  bones  were  not  in  their  place ;  it  was  plain  to  be 
seen,  as  there  was,  at  the  time  the  defendant  set  the  joint, 
and  afterwards,  when  Leach  was  there,  no  swelling  to 
conceal  it  It  was  for  the  jury  to  say  whether  the  failure 
to  discover  this  evidence  of  the  omission  to  restore  the 
bones  to  their  places,  was  evidence  of  want  of  attention  or 
of  want  of  skill ;  and  if  it  was  evidence  of  either,  it  was 
very  significant 

It  appears  that  the  arm  retained,  when  not  controlled 
by  splints,  about  the  same  position  it  was  in  after  the  first 
attempt  to  reduce  the  dislocation,  and  at  no  time  could  the 
plaintifl*  move  it  without  producing  severe  pain.  The  de* 
fendant  insisted  she  must  move  it,  and  when  she  attempted 
it,  the  pain  was  so  great  she  had  to  call  in  help,  and  even 
then  had  to  cease  the  attempt,  because  of  the  suffering  it 
caused.  This  was  known  to  the  defendant,  and  yet  it  does 
not  seem  to  have  put  him  on  inquiry  whether  he  had  not  f 


SYRACUSE-MAY,  1871.  filS 


Carpenter  v,  Blake. 


failed  to  properly  set  or  treat  the  arm.  The  plaintiff  waa 
satisfied  the  joint  was  never  properly  set,  and  she  so  told 
the  defendant;  and  to  ascertain  whether  her  suspicions 
were  well  founded,  she  called  on  Dr.  Moore,  and  finally 
employed  Dr.  Reynale,  to  endeavor  to  restore  to  her  the 
use  of  it.  It  is  quite  obvious  that  the  work  to  be  done  by 
Reynale  was  not  understood  by  him  and  those  assisting 
him,  to  be  to  the  patient  a  painless  effort,  as  it  would  be 
if  it  was  merely  putting  in  place  bones  that  would  fall 
into  and  oat  of  place  by  their  own  weight,  or  at  the  will 
of  the  patient  They  prepared  her  for  it,  by  rendering  her 
so  unconscious  that  she  did  not  feel  a  pin  whea.  inserted 
in  the  flesh.  They  then  bent  the  arm,  and  put  on  band- 
ages, and  she  awoke  to  realize  the  suffering  to  which  the 
operation  had  subjected  her.  The  arm^  in  a  short  time, 
returned  to  its  original  position,  and  has  remained  there 
ever  since.  Now  all  this  occurred  after  the  defendant 
abandoned  the  arm,  but  it  reflects  very  much  light  upon 
the  important  question  in  issue  here,  whether  the  disloca- 
tion was  ever  reduced.  The  evidence  satisfies  me  that  it 
was  not,  and  that  there  was  a  great  want  of  care  and  skill 
in  the  attempt  to  replace  the  bones,  or  in  the  subsequent 
treatment  of  the  arm.  The  surgeons  disagreed  as  to  the 
necessity  of  putting  the  arm  in  a  sling  after  the  dislocation 
is  reduced,  some  insisting  that  it  is  necessary,  in  order  to 
prevent  a  reluxation,  which  might  occur  if  the  arm  was 
left  without  using  this  means  of  preventing  it;  while 
others  insist  that  it  is  enough  to  leave  the  cure  to  nature, 
the  surgeon  merely  applying  or  directing  the  application 
of  cold  water  to  the  limb,  in  order  to  keep  down  inflam- 
mation. The  defendant  did  not  use  a  sling,  and  it  waa 
for  the  jury,  after  weighing  the  reasons  assigned  by  the 
surgeons,  for  and  against  the  use  of  it,  to  say  whether  it 
was  L<^gligence  in  the  defendant  to  omit  it 

The  defendant's  counsel  insist  that  as  it  is  shown  that 
surgeons  do  not  agree  in  regard  to  the  propriety  of  the 
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use  of  the  sling,  the  jarj  were  not  at  liberty  to  find  there 
was  negligence  on  the  part  of  the  defendant  in  omitting  it 
I  cannot  assent  to  this  proposition,  thus  broadly  stated. 
If  writers  on  the  treatment  of  dislocations,  or  if,  in  the 
absence  of  sach  authority,  practical  surgeons,  prescribe  a 
mode  of  reducing  them,  and  treating  the  joint  after  the 
bones  are  replaced,  it  is  incumbent  on  surgeons  called  to 
treat  such  an  injury,  to  conform  to  the  system  of  treat- 
ment thus  established ;  and  if  they  depart  from  it,  they  do 
it  at  their  peril  In  2  Il9pinas8e'8  N.  P.  601,  it  is  said,  it 
seems  that  any  deviation  from  the  established  mode  of 
practice  shall  be  deemed  sufficient  to  charge  the  surgeoa 
with  negligence,  in  case  of  an  injury  arising  to  the  patient. 
If,  however,  it  is  shown  that  surgeons  have  applied  a  dif- 
ferent system  of  treatment,  and  found  it  to  succeed  as 
well  or  better  than  the  one  prescribed,  it  is  not  negligence 
to  resort  to  the  system  thus  practically  tested.  But  before 
the  new  practice  can  be  used,  to  shield  the  surgeon  from 
the  charge  of  malpractice,  it  must  appear  that  the  cases  in 
which  it  was  tested  were  substantially  the  same  as  those 
treated  of  by  the  writer,  or  with  those  treated  by  practical 
surgeons,  and  that  the  treatment  thus  resorted  to  has  been 
successful  in  so  many  instances  as  to  establish  satisfac- 
torily the  propriety  and  safety  of  adopting  it.  The  ques- 
tion is,  as  a  general  rule,  exclusively  for  the  jury,  and  ia 
this  case  it  was  peculiarly  so. 

If,  in  case  of  dislocation  of  the  elbow  joint,  it  is  enough 
for  the  physician  to  replace  the  bones,  and  to  put  the  arm 
on  a  pillow,  with  the  part  below  the  joint  at  a  right  angle 
with  that  above  it,  and  directing  the  application  of  cold 
water,  it  would  seem  to  be  proper,  if  not  necessary,  that 
the  attending  surgeon  should  inform  the  patient,  or  thoee 
having  charge  of  him  or  her,  of  the  necessity  of  maintain- 
ing that  position ;  9.nd  if  there  is  a  tendency  in  the  limb 
to  become  straight,  or  if  in  consequence  of  the  severity  of 
the  injury  to  the  ligaments  about  the  joint  there  is  great 
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paiby  which  renders  the  patient  nervons  and  restless,  thns 
increasing  the  tendency  to  relaxation,  or  to  straighten, 
and  as  a  conseqaence  to  stiffen  the  joint,  the  danger  should 
be  disclosed,  to  the  end  that  all  proper  precaution  may  be 
taken  to  prevent  it  It  is  insisted  that  these  dangers  were 
imminent,  and  yet  no  word  was  given.  This  was,  in  my 
judgment,  culpable  negligence ;  much  of  the  suffering  the 
plaintiff  has  undergone,  and  much  of  the  loss  she  has  sus- 
tained, might  have  been  prevented,  had  the  defendant 
done  what  it  was  clearly  his  duty  to  do,  if  he  knew  the 
consequences  which  might  result  from  redislocating  the 
joint  or  straightening  the  arm.  It  would  seem  to  me  that 
a  sling  would  have  in  some  degree  mitigated,  if  not  alto- 
geUier  prevented,  the  misfortune  which  has  befallen  the 
plaintiff. 

Some  stress  is  laid  by  the  plaintiff's  counsel  upon  the 
abandonment  of  the  plaintiff,  by  the  defendant,  a  few  days 
after  setting  the  joint,  or  rather  upon  the  representations 
as  made  by  him  to  her  on  that  occasion.  I  agree  with  the 
defendant's  counsel,  that  it  was  the  right  of  the  defendant 
to  give  up  the  care  of  the  limb  at  any  time,  especially  with 
the  plaintiff's  assent ;  but  if  the  defendant  insists  upon 
that  consent  as  a  shield  from  liability  for  any  negligence 
of  which  he  may  have  been  guilty,  or  for  any  malpractice 
committed,  it  was  competent  for  the  plaintiff  to  show,  if 
she  could,  that  her  consent  was  obtained  by  representa- 
tions that  were  false.  The  plaintiff  swears  that  the  de-> 
fendant  represented  that  the  dislocation  had  been  properly 
reduced,  and  that  he  had  done  for  her  all  it  was  necessary 
to  do  in  order  to  give  her  a  sound  arm.  These  represent- 
ations, she  insisted  on  the  trial,  were  untrue,  and  that  she 
released  him  from  further  attendance  believing  them  to  be 
true.  In  order  to  meet  any  defense  resting  on  the  plains- 
tiff's  consent  to  the  defendant's  discharge,  it  was  not 
necessary  to  allege  the  falsity  of  the  representations,  in 
the  complaint    But  if  the  plaintiff  intended  to  recover 
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damages  tesnlting  from  the  omission  to  call  in  surgical 
aid|  because  she  relied  on  the  alleged  false  representations, 
it  was  necessary  that  they  shoald  be  alleged  in  the  com- 
plaint. I  do  not  understand  that  the  plaintiff  claimed  to 
recover  any  such  damages,  and  hence  the  necessity  of  the 
averment  does  not  arise. 

The  next  exception  is  to  the  charge  of  the  judge  that  it 
was  immaterial  whether  the  defendant  was  or  was  not  a 
skillful  surgeon.  It  would  be  error  to  instruct  a  jury,  in 
an  action  against  a  surgeon  for  malpractice,  that  it  was 
not  material  whether  the  defendant  in  the  action  was  or 
was  not  skillful  in  his  profession.  It  is  said  in  2  Espin^ 
a$$e8  N.  F,  601,  if  a  person  undertakes  the  cure  of  any 
wound  or  disease,  and  by  neglect  or  ignorance  the  party 
is  not  cured,  or  suffers  materially  in  his  health,  he  may 
recover  damages  in  this  action ;  but  the  person  must  be  a 
common  surgeon,  or  one  who  makes  public  profession  of 
such  business  as  surgeon,  &c. ;  for,  otherwise,  it  was  the 
plaintiff's  own  fault  to  trust  to  an  unskillful  person,  un- 
less such  person'  expressly  undertook  the  cure.  Being 
liable  if  he  holds  himself  out  as  surgeon,  as  well  for  want 
of  skill  as  for  negligence,  the  injured  party  may  bring  his 
action  to  recover  for  damages  resulting  from  both,  and 
recover  on  proving  damages  resulting  from  either.  {Sear 
Prentissy  4  Eoit,  348.  Slater  v.  Baker,  2  Wils.  359.  1  Wait'i 
Pr.  336,  390;    BeUinger  v.  Oraig%e,  31  Barb.  534.) 

In  this  case  the  plaintiff  charged  want  of  skill,  as  well 
as  negligence.  So  far,  then,  as  the  pleading  could  make 
want  of  skill  material,  it  was  done.  Taking  the  whole  of 
the  charge  relating  to  the  materiality  of  the  question  of 
the  defendant's  skill  together,  I  am  satisfied  that  the  judge 
did  not  intend  to  lay  down  to  the  jury  the  proposition  so 
broadly  stated  as  I  have  stated  it  The  judge  says:  '^I 
suppose  it  is  entirely  immaterial  to  the  inquiry  before  you, 
whether  the  defendant,  at  the  time  he  undertook  the  re- 
duction of  this  dislocation^  was  or  was  not  reputed  to  be, 
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or  was  or  was  not,  a  Bkillfal  surgeon.  The  question  is, 
did  he  bring  to  the  treatment  of  that  particular  case  the 
degree  of  skill  to  which  I  have  referred."  The  degree  of 
skill  to  which  he  referred,  was  that  reasonable  ^'  degree 
of  skill  ordinarily  possessed  by  the  members  of  the  pro- 
fession to  which  he  belongs — ^the  average  skill  of  his  pro- 
fession." By  this  language  I  understand  the  judge  to 
mean,  that  if  the  surgeon  does  not  bring  to  the  treatment  . 
of  an  injury,  or  of  a  disease,  the  ordinaiy  amount  of  skill 
possessed  by  those  in  the  same  profession,  it  is  immaterial 
how  high  his  standing  may  be.  If  he  has  the  skill,  and 
does  not  apply  it,  he  is  guilty  of  neglect.  If  he  does  not 
have  it,  then  he  is  liable  for  want  of  it.  Whether,  there- 
fore, a  surgeon  possesses  ordinary  skill,  may  be  material 
in  an  action  for  malpractice,  but  not  whether  he  posseses 
a  higher  degree  of  skill  If  this  is  the  proper  construction 
of  the  charge,  and  I  am  of  the  opinion  that  it  is,  I  see  no 
objection  to  it  If  the  plaintiff  had  sought  to  recover  on 
the  ground  that  the  defendant  did  not  possess  ordinary 
skill,  the  instruction  was  wrong.  But  I  do  not  under* 
stand  that  any  such  ground  was  taken  j  the  liability  of  the 
defendant  was  put  on  the  ground  that  he  did  not  apply 
that  measure  of  skill  in  the  treatment  of  the  plaintifil  It 
seems  to  me  the  defendant  had  no  just  ground  of  com- 
plaint against  that  part  of  the  charge  under  consideration, 
if  it  is  to  receive  the  construction  I  have  given  it  If 
either  party  could  justly  complain  of  it,  it  was  the  plain- 
tiff. I  agree  with  the  learned  judge,  that  the  questions  to 
be  decided  were,  first,  whether  the  defendant  possessed 
the  ordinary  skill  of  persons  acting  as  surgeons ;  and,  sec* 
ond,  if  he  did,  whether  hd  was  chargeable  with  negli- 
gence in  not  applying  it  in  his  treatment  of  the  plaintiff 
Whether  he  possessed  greater  skill,  or  had  been  success- 
ful in  the  treatment  of  other  patients,  was  wholly  imma- 
terial in  this  case.  The  inquiry  of  the  jury  was  brought 
within  the  proper  limits. 
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The  defendant*8  counsel  excepted  to  the  instruction  to 
the  jury,  that  it  was  impossible  *to  show  that  a  surgeon 
possessed  the  required  skill,  except  by  showing  what  skill 
he  applied  in  the  treatment  of  this  particular  case.  If  this 
part  of  the  charge  is  to  be  construed  by  itself,  without  ref- 
erence to  other  parts  of  it,  I  think  the  proposition  cannot  be 
supported.  That  a  physician  or  surgeon  possesses  skill, 
may  be  shown  by  those  of  the  same  profession,  w^ho  can 
speak  from  personal  knowledge  of  his  practice.  When  the 
point  in  issue  is,  whether  skill  was  applied  in  a  given  case^ 
the  possession  of  skill,  without  proof  that  it  was  applied, 
would  be  no  defense  to  an  action  for  malpractice.  But 
there  may  be  cases  in  which  such  proof  is  admissible.  Evi- 
dence of  the  reputation  and  standing  of  the  defendant  as 
a  surgeon  was  received  without  objection,  in  Slater  ▼. 
Baker,  (2  WiU.  359.) 

When  it  is  proved  that  the  surgeon  has  omitted  alto- 
gether the  established  mode  of  treatment,  and  adopted 
one  that  has  proved  to  be  injurious,  evidence  of  skill,  or 
of  reputation  for  skill,  is  wholly  immaterial,  except  to 
show  (what  the  law  presumes)  that  the  defendant  pos- 
sesses the  ordinary  degree  of  skill  of  persons  engaged  in 
the  same  profession.     In  such  a  case  it  is  of  no  conse- 
quence how  much  skill  he  may  have ;  he  has  demonstrated 
a  want  of  it  in  the  treatment  of  the  particular  case.   In  such 
cases  I  think  the  proposition  of  the  judge  is  right.     The 
failure  to  use  skill,  if  the  surgeon  has  it,  may  be  neg- 
ligence ;  but  when  the  treatment  adopted  is  not  in  accord- 
ance with  established  practice,  but  is  positively  injurious, 
the  case  is  not  one  of  negligence,  but  of  want  of  skill.    It 
is  said  in  Slater  v.  Bakery  (supra,)  that  it  is  ignorance  and 
unskillfulness  to  do  contrary  to  the  rule  of  the  profession. 

In  ascertaining  the  meaning  of  the  charge  now  under 
consideration,  the  whole  is  to  be  considered.  The  judgd 
had  told  the  jury  that  the  surgeon  did  not  undertake  to 
cure  the  plaintiff,  but  only  to  bring  to  the  case  that  ordi- 
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nary  and  reasonable  degree  of  skill  possessed  by  the 
average  of  the  profession.  He  then  proceeded  to  say  that 
it  had  been  said  that  if  it  be  shown  that  the  surgeon  pos- 
sesses that  ordinary  degree  of  skill,  and  that  in  the  particular 
case  in  hand  he  exercises  that  skill  with  ordinary  care  and 
diligence,  he  then  discharges  his  whole  duty ;  such  a  rule, 
he  thought,  was  calculated  to  mislead.  He  then  told  the 
jury  he  supposed  it  was  entirely  immaterial  to  the  inquiry 
before  them,  whether  the  defendant,  at  the  time  he  under- 
took the  reduction  of  the  dislocation,  was  or  was  not 
reputed  to  be,  or  was  or  was  not,  a  skillful  surgeon.  The 
question  then  was,  did  he  bring  to  the  treatment  of  that 
particular  case  the  degree  of  skill  to  which  he  had  refer- 
red? This  part  of  the  charge  is  not  excepted  to.  The 
learned  judge  then  added  the  remark  to  which  exception 
is  taken,  and  says,  the  question  is,  what  skill  the  defend- 
ant applied  in  the  particular  case.  Kow,  by  this  charge, 
I  understand  the  judge  to  say  to  the  jury,  the  defendant 
is  required  to  have  an  ordinary  degree  of  skill — whether 
he  has  any  more  is  wholly  immaterial.  In  the  case  then, 
in  hand,  the  question  for  the  jury  was,  whether  the  de- 
fendant applied  that  degree  of  skill;  and  whether  he 
applied  it  can  only  be  ascertained  by  proof  of  the  skill 
actually  employed.  If  such  is  a  reasonable  construction 
of  the  charge,  as  I  believe  it  to  be,  it  is  correct 

The  next  exception  is  to  the  charge,  that  if  the  defend- 
ant withdrew  from  the  case  while  the  plaintiff  labored 
under  a  mistaken  opinion  that  the  joint  had  been  properly 
reset,  and  was  in  a  way  to  recover  without  further  surgical 
aid,  and  that  mistaken  opinion  was  induced  by  his  repre- 
sentations or  his  conduct,  then  he  did  not  end  his  re- 
sponsibility for  the  case  by  withdrawing  from  it.  The 
instruction  does  not  assume  that  the  defendant  had  dis- 
charged his  entire  duty  up  to  the  time  he  abandoned  the 
case.  It  is  assumed  that  he  had  induced  the  plaintiff  to  so 
believe  he  had^  and  that  belief  was  created  either  by  the 
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acts  or  declarations  of  the  defendant ;  and  if  it  was  so 
induced,  his  responsibility  for  the  treatment  of  the  case 
had  not  ended.  If,  by  this  instruction,  the  learned  jodge 
intended  to  say  to  the  jary  that  the  consent  of  the  plain- 
tift*  that  the  defendant  might  abandon  the  case  and  not  be 
liable  for  any  damage  which  might  thereafter  happen  to 
the  arm,  provided  he  had  truthfully  described  its  condi- 
tion, I  assent  to  it  That  he  so  intended,  I  think  is  shown 
by  a  subsequent  clause  of  the  charge,  in  which  he  in- 
structed the  jury  that  as  to  what  occurred  after  the  plain- 
tiff consented  that  the  defendant  might  abandon  the 
case,  the  defendant  was  not  responsible.  I  have  already 
expressed  the  opinion  that  the  consent  of  the  plaintiff,  if 
obtained  by  false  representations,  was  no  protection  to 
the  defendant  against  liability  for  damages  that  had  oc- 
curred before  the  consent  was  given.  I  am  at  a  loss  to 
understand  what  liability  the  learned  judge  intended  to 
tell  the  jury  the  defendant  was  subjected  to,  if  he  mis- 
represented the  condition  of  the  arm  and  thereby  obtained 
the  plaintiff's  consent  that  he  might  abandon  the  case. 
If  he  was  to  be  responsible  for  any  injury  thereafter  to 
happen  by  reason  of  want  of  surgical  care,  it  was  at  vari- 
ance with  a  subsequent  clause,  in  which  he  told  them  that 
the  defendant  was  not  liable  for  what  occurred  after  that 
time.  The  only  construction  I  can  put  upon  it  is,  that  if 
the  plaintiff's  consent  was  obtained  by  fraud,  the  liability 
of  the  defendant  for  damages  resulting  from  want  of 
skill  or  care,  prior  tothe  plaintiff's  consent  that  he  might 
cease  to  treat  the  injury,  did  not  terminate,  and  thus  un- 
derstood, the  charge  was  right  But  if  by  reason  of  the 
erroneous  advice  given  by  the  defendant  to  the  plaintiff  as 
to  the  condition  of  her  arm,  she  omitted  to  call  in  other 
surgical  aid,  whereby  she  sustained  injury,  the  defendant 
would  be  liable,  but  not  in  this  action.  The  court  had 
nowhere  intimated  that  the  jury  might  allow  for  any  such 
injury.    The  charge  is  not  subject  to  the  criticism  made 
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by  the  defendant's  counsel,  that  the  liability  of  the  de- 
fendant was  not  made  to  depend  on  the  trath  or  falsity  of 
the  defendant's  representations,  bat  on  the  impression 
made  on  the  plaintiff's  mind  by  his  representations  as  well 
as  bis  acts.  It  is  impossible  to  misunderstand  the  mean- 
ing of  the  judge.  He  intended  to  say  that  if  the  defend- 
ant had,  by  his  acts  or  language,  induced  the  plaintiff  to 
believe  that  her  elbow  had  been  properly  set,  and  was  in 
a  fair  way  to  be  cured,  and  such  acts  and  representations 
were  false  or  unfounded,  her  consent  did  not  discharge 
him.  That  the  representations  were  false  or  unfounded, 
the  jury  might  find  upon  the  evidence,  and  that  finding 
cannot  be  disturbed* 

The  next  exception  is  to  the  refusal  to  charge  that  the 
defendant  had  the  right  to  cease  to  attend  the  plaintiff, 
after  reasonable  notice.  The  court  had  charged  that  if  the 
plaintiff'  consented  to  the  defendant's  discharge,  after  no- 
tice of  the  actual  condition  of  the  arm,  he  was  discharged. 
This  was  all  the  court  was  called  on  to  say.  The  defend- 
ant had  not  assumed  to  discharge  himself  without  asking 
the  plaintiff's  consent,  and  a  charge  as  to  the  abstract 
right  of  the  defendant  was  not  called  for,  and  the  request 
was,  therefore,  properly  refused.  If  there  could  be  any 
difference  in  the  defendant's  liability  when  discharged 
with  or  without  the  plaintifi"s  consent^  the  request  might 
have  been  proper,  but  he  would  be  liable  in  either  case  for 
want  of  care  or  skill,  unless  consent  should  operate  to 
release  it 

The  next  exception  is  to  the  refusal  to  charge  that  if  the 
negligence  of  the  plaintiff  contributed  to  the  injury,  the 
defendant  was  not  responsible.  The  refusal  was  put  on 
the  ground  that  there  was  no  evidence  in  the  case  of  the 
plaintiff's  negligence,  and  I  concur  with  the  learned  judge 
in  the  position.  If  there  was  any,  it  was  the  result  of 
ignorance  on  the  part  of  the  plaintiff,  as  to  how  the  limb 
should  be  treated ;  that  ignorance,  it  was  the  duty  of  the 
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defendant  to  remove,  by  giving  her  each  instractions  as  to 
its  care,  as  would  enable  her  not  only  to  prevent  iDJaiy^ 
bat  to  treat  it  so  as  to  facilitate  cure. 

The  two  remaining  exceptions  are  to  the  refusal  to 
charge  that  if  the  plaintifi*  discovered  anything  oat  of 
shape,  or  oat  of  place,  before  and  after  the  defendant 
ceased  to  have  charge  of  the  arm,  it  was  negligence  in  tbe 
plaintiff  to  omit  to  inform  the  defendant  in  the  one  cajae, 
or  some  other  surgeon,  in  the  other,  of  the  defect.     Tbe 
only  evidence  on  which  to  predicate  these  requests  is  that 
of  the  plaintiff,  who  testifies  that  at  the  time  of  the  injury, 
and  again  in  some  .two  weeks  afterwards,  she  discovered 
a  protuberance  at  the  elbow.    Whether  she  understood 
that  this  indicated  any  defect  in  the  redaction  of  the  luxa- 
tion, we  do  not  know ;  but  she  says  that  on  several  occar 
sions,  before  as  well  as  after  the  defendant  ceased  to  have 
care  of  her  arm,  she  insisted  to  him  that  the  joint  had  not 
been  set.    He  repeatedly  assured  her  that  it  had,  and  an 
objection  now  comes  with  bad  grace  from  him,  that  she 
did  not  disclose  to  a  surgeon  of  some  twenty  years  prac* 
tice,  a  fact  that  should  have  been  discovered  by  a  person 
of  the  most  ordinary  observation. 

The  defendant's  counsel  objects  to  the  use  by  the  judge, 
in  his  charge,  of  the  remark,  that  a  surgeon  is  required  to 
exercise  the  ^'avecage  skill"  of  his  profession,  and  insists 
that  it  was  calculated  to  mislead  the  jury.  The  true 
standard  of  qualification,  as  he  insists,  is  ^^  reasonable  and 
ordinary  skill."  I  understand  the  charge  to  use  the  phrase 
employed  as  equivalent  to  the  one  employed  by  counsel. 
In  another  part  of  the  charge,  the  judge  says  he  (the  sur- 
geon) contracts  that  he  will  bring  to  the  case  that  ordinary 
and  reasonable  degree  of  skill  which  is  possessed  by  the 
average  of  his  profession.  Again,  he  says  the  rule  is,  that 
he  undertakes  to  bring  to  the  case  the  exercise  of  that 
reasonable  degree  of  skill  ordinarily  possessed  by  the 
members  of  the  profession.    He  then  adds  the  expressioa 
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complained  of  by  the  defendant's  counsel :  ^*  I  think  it  the 
reasonable  rale  that  he  is  reqaired  to  exercise  the  average 
skill  of  his  profession."    It  seems  to  me  to  be  impossible 
to  misunderstand  this  part  of  the  charge.     The  judge  lays 
down  the  rule  as  it  is  given  by  writers  on  the  law,  and  by 
the  judges  in  their  instructions  to  juries,  and  a  change  of 
phraseology  does  not  change  the  rule ;  at  all  events,  it  is 
obvious  that  the  judge,  in  the  last  sentence  cited,  did  not 
intend  to  modify  or  vary  the  rule  as  it  had  previously 
be;Bn  laid  down  by  him. 
^^   /Much  was  said  on  the  argument,  as  to  the  right  of  a 
surgeon  to  exercise  his  own  judgment  as  to  the  mod^  of 
treatment  he  will  adopt  in  the  case  of  a  wound,  or  of  a  dis-« 
ease*  which  he  is  called  upon  to  treat ;  that  neither  the 
rules  prescribed  by  writers,  nor  those  acted  upon  by  other 
physicians  or  surgeons,  can  apply  to  every  case,  and  hence 
latitude  must  be  allowed  for  the  application  of  remedies 
which  the  attending  physician  or  surgeon  has  found  to  be 
beneficial.    If  this  is  not  allowed,  the  argument  is,  that 
all  progress  in  the  practice  of  surgery  or  physic  must  cease, 
and  the  afflicted  lose  altogether  the  benefits  of  experience 
and  of  remedies  that  science  furnishes  for  the  alleviation 
of  human  suffering.    It  must  be  conceded  that  if  a  sur- 
geon is  bound,  at  the  peril  of  being  liable  for  malpractice, 
to  follow  the  modes  of  treatment  which  writers  and  prac- 
titioners have  prescribed,  the  patient  may  lose  the  benefits 
of  recent  improvements  in  the  treatment  of  diseases,  or 
discoveries  in  science,  by  which  new  remedies  have  been 
brought  into  use ;  but  this  danger  is  more  apparent  then 
real,     Some  standard,  by  which  to  determine  the  propriety 
of  treatment,  must  be  adopted;  otherwise  experience  will 
take  the  place  of  skill,  and  the  reckless  experimentalist 
the  place  of  the  educated,  experienced  practitioner.     If 
the  case  is  a  new  one,  the  patient  must  trust  to  the  skill 
and  experience  of  the  surgeon  he  calls ;  so  must  he  if  the 


i 


60b       524 
75  AD1196 


524        GASES  IN  THB  SUPREME  COURT.    / 


Btetiar  •.  MeUii. 


injnry  or  the  disease  is  attended  with  injary  to  other  partay 
or  other  diseases  have  developed  themselves^  for  which 
there  is  no  established  mode  of  treatment  Bot  wben  the 
case  is  one  as  to  which  a  system  of  treatment  has  been  fol- 
lowed for  a  long  time,  there  should  be  no  departure  from 
it,  unless  the  surgeon  who  does  it  is  prepared  to  take  tiie 
risk  of  establishing,  by  his  success,  the  propriety  and 
safety  of  his  experiment 

The  rule  protects  the  community  against  reckless  ex- 
periments, while  it  admits  the  adoption  of  new  remedies 
and  modes  of  treatment  only  when  their  benefits  have 
been  demonstrated,  or  when,  fronr  the  necessity  of  the 
\lie  surgeon  or  physician  must  be  left  to  the  exercise 
of  his  own  skill  and  esperience. 

The  judgment  is  right  and  must  be  affirmed*       *" ' 


[FovsTH  Dbpabtmbvt,  Gbvbral  Tbsm,  at  Syraciue,  May  1, 1871.    MmBm^ 
P.  J.|  and  Mmon  and  Takott,  Justices.] 
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While  it  is  well  settled  that  in  an  action  for  assaolt  and  battery,  evidence  of 
acts  done  or  words  spoken  by  the  plaintiff  long  before  the  cause  of  acUon 
arose,  is  inadmissible  for  the  purpose  of  showing  provocation  and  miUgaUng 
the  damages,  yet  when  snch  acts  or  words  are  a  portion  of  a  series  of  proTo- 
cations  frequently  repeated,  and  continued  down  to  the  time  of  the  assault^ 
they  may  be  proved. 

Accordingly  hdd  that  evidence  of  the  speaking  and  uttering,  by  the  plaintiff, 
at  various  times  before  the  assault  complained  of,  of  the  same  slanderous 
and  insulting  words  in  reference  to  the  defendant,  and  within  his  hearing, 
which  were  alleged  to  have  been  spoken  at  the  time  the  assault  was  oom« 
mitted,  was  admissible. 

MOTION  by  the  plaintiff  to  set  aside  an  inquisition  in 
an  action  for  assault  and  battery,  in  which  the  plain- 
tiff obtained  a  verdict  for  six  cents  damages. 
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t7.  Genter^  £9r  the  plaintiff 

P.  fl^.  Webiter,  for  the  defendant 

Jackson^  J.  This  motion  is  based  upon  two  grounds : 
1st.  That  a  man  daly  summoned  as  a  juror  was  discharged 
by  the  sheriff  at  the  private  suggestion  of  the  defendant ; 
and,  2d.  That  evidence  was  improperly  received,  of  provo* 
cation  given  by  the  plaintiff  a  long  time  prior  to  the 
assault  which  was  the  subject  of  the  action. 

The  first  ground  is  not  sustained  by  the  evidence.  The 
sheriff  testifies  that  Conklin,  the  person  referred  to,  was 
not  summoned  as  a  juror,  and  that  no  request  or  suggestion 
was  made  by  the  defendant,  or  his  attorney,  that  he  should 
be  discharged  or  that  he  should  not  be  summoned ;  and 
the  defendant  and  his  attorney  both  make  affidavit  that^ 
they  made  no  such  request  or  suggestion.  This  evidence 
overcomes  that  presented  by  the  plaintiff*  in  support  of  the 
allegation. 

The  facts  in  regard  to  the  other  ground  of  the  motion 
are  these :  The  defendant  testified,  upon  the  inquisition, 
that  at  the  time  of  the  assault,  and  before  he  struck  the 
plaintifi^  the  plaintiff  charged  him  with  stealing,  and  used 
other  insulting  and  abusive  language.  This  was  denied 
by  the  plaintiff,  and  thus  the  evidence  in  relation  to  such 
alleged  provocation  was  conflicting,  and  it  became  a  ques- 
tion for  the  jury  to  determine  whether  or  not  such  provo- 
cation was  given  by  the  plaintiff. 

While  it  is  well  settled  by  the  case  of  Lee  v.  WooUetfj 
(19  John.  319,)  and  several  other  cases,  that  evidence  of 
acta  done,  or  words  spoken  by  the  plaintiff  long  before  the 
cause  of  action  arose,  is  inadmissible  for  the  purpose  of 
showing  provocation,  and  mitigating  the  damages;  yet 
where  such  acts  or  words  are  a  portion  of  a  series  of  pro- 
vocations frequently  repeated,  and  continued  down  to  the 
time  of  the  assault,  they  may  be  proven.    {Biehard%<m  v« 
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Narthrupj  56  J?ari.  109.)  As  was  said  by  Jastice  Fosm, 
in  this  case:  ^'Each  successive  repetition  of  the  provoca- 
tion mast  necessarily  become  more  annoying  and  exciting, 
and  although  there  may  be  no  motive,  or  spirit  of  revenge^ 
on  the  part  of  the  defendant,  the  excitement  at  each  repe- 
tition of  the  provocation  becomes  more  intense  and  un- 
bearable, and,  in  my  judgment,  presents  a  much  stronger 
case  of  nutigation  than  when  the  actionable  words  were 
tittered  (the  action  was  slander)  upon  the  first  provoca- 
tion which  he  receives." 

The  defendant  had  a  right  to  assume,  for  all  the  purposes 
of  the  trial,  that  the  jury  would  find  in  his  favor  upon  the 
question  whether  the  alleged  provocation  was  given  at  the 
time  of  the  assault,  and,  upon  such  assumption,  he  also 
had  the  right,  by  the  authority  of  the  case  just  cited,  to 
show  that  such  provocation  was  one  of  a  continued  series, 
commencing  a  long  time  before.  The  evidence  objected 
to  was  of  the  speaking  and  uttering  by  the  plaintiff,  at 
various  times  before  the  assault,  of  the  same  slanderoas 
and  insulting  words,  in  reference  to  the  defendant,  and 
within  his  hearing,  which  were  alleged  to  have  been 
spoken  at  the  time  the  assault  was  committed. 

Such  evidence  was  properly  received. 

Motion  denied,  with  costs. 

[FuLTov  Special  Tebm,  November  27, 1871.    Jaehrn^  Justice.] 
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The  office  of  a  writ  of  eertiorarij  in  a  criminal  case,  issued  under  the  profisions 
of  the  Revised  Statutes,  after  trial  and  before  judgment,  is  only  to  bring 
up  the  indictment,  the  proceedings  on  the  trial,  and  any  bill  of  exceptions 
that  may  have  been  taken;  and  it  presents  for  review  only  the  questions 
arising  on  the  indictment  and  bill  of  exceptions. 

In  criminal  cases,  exceptions  can  be  taken  only  on  the  trial,  and  to  the  rulings 
of  the  court  as  to  the  admission  or  rejection  of  evidence,  or  upon  other 
questions  presented  on  a  trial  before  a  jury,  and  not  in  any  case  to  the 
-  judgment  or  order  of  the  court  upon  a  demurrer. 

The  remedy  for  an  erroneous  decision  upon  a  demurrer  is,  in  dvil  cases, 
by  appeal ;  and  in  criminal  cases,  by  writ  of  error. 

The  presiding  justice  at  the  oyer  and  terminer  has  no  authority  to  discharge 
a  jury,  in  the  absence  of  his  associates,  whose  presence  is  necessary  to 
constitute  a  court  of  oyer  and  terminer. 

The  only  thing  which  the  presiding  judge  is  authorized  to  do,  in  the  absence 
of  his  associates,  touching  the  business  of  the  oyer  and  terminer,  seems  to 
be  to  take  recognizances  and  bail.    Fer  Talcott,  J. 

Where  thie  jury,  in  a  criminal  case,  after  the  cause  was  tried  and  submitted 
to  them,  separated  without  authority,  and  without  having  agreed  upon  any 
verdict ;  Held  that  this  constituted  no  bar  to  another  trial  upon  the  same 
indictment. 

The  effect  of  modem  decisions  is,  that  irregularities  whereby  a  lawfhl  verdict 
Is  prevented,  produce  a  mistrial,  which  is  no  bar  to  a  new  triaL 

It  is  conceded,  at  this  day,  that  the  court  may  discharge  a  jury,  in  case  of 
necessity,  in  a  criminal  case,  .without  fUmishtng  a  bar  to  a  new  trial.  That 
the  court,  in  the  exerdse  of  its  discretion,  is  to  judge  of  the  necessity  and 
propriety  of  the  discharge,  provided  there  be  any  facts  on  which  such  dis- 
cretion may  be  exercised.    JPer  Talcott,  J. 

Where  the  jury,  after  the  cause  was  committed  to  them,  and  before  they  had 
rendered  or  agreed  upon  a  verdict,  had  separated  without  having  been  legally 
discharged  *,  Meld  that,  as  any  verdict  in  the  case,  to  be  afterwards  rendered 
by  that  jury,  would  doubtless  have  been  invalid,  and  set  aside,  there  was  a 
necessity  for  the  exercise  of  the  power  of  the  court,  in  its  discretion,  and  in 
furtherance  of  justice,  to  discharge  the  jury.'  And  that,  such  power  having 
been  exercised  by  a  competent  court,  the  discharge  constituted  no  bar  to  a 
new  trial  of  the  prisoner. 

By  the  common  law,  husband  and  wife  cannot  be  witnesses  for  each  other. 
The  provisions  of  the  Code  of  Procedure  do  not  apply  to  proceedings  under 
the  criminal  law.  And  the  act  of  1869,  (ch.  678,)  allowing  persons  charged 
with  crime  to  be  witnesses  in  their  own  behalf,  relates  only  to  the  party 
charged  with  crime.  Hence,  upon  the  trial  of  an  indictment,  the  prisoner's 
wife  is  an  incompetent  witness  for  him. 
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CERTIORARI  to  the  Erie  oyer  and  terminer.  The  pris- 
oner was  tried  and  convicted  in  that  court  in  June 
I87I9  upon  an  indictment  charging  him  Mrith  the  ofiense 
of  arson  in  the  first  degree.  When  the  district  attorney 
moved  the  trial  of  the  indictment,  upon  the  issue  previ- 
ously joined,  on  the  defendant's  plea  of  not  guilty,  the 
prisoner  interposed  a  special  plea  in  bar  of  further  trial 
upon  the  said  indictment,  in  which  he  insisted  that  no 
further  proceedings  ought  to  be  had  or  taken  against  him 
on  said  indictment,  because  he  alleged  that  on  the  19th  of 
December,  1870,  at  the  city  of  Buffalo,  at  a  court  of  oyer 
and  terminer  duly  and  legally  constituted,  the  defendant 
was  put  upon  his  trial  on  the  said' indictment,  and  a  jury 
was  in  due  form  of  law  drawn,  empanneled  and  sworn  to  try 
the  said  issue.  And  the  defendant  averred  that  the  afore- 
said indictment  was  the  same  and  no  other,  and  the  felony 
therein  charged  was  the  identical  felony,  which  the  dis- 
trict attorney  moved  to  prosecute ;  and  that  the  said  John 
Reagle  was  the  same  and  no  other.  That  the  jury  was 
drawn,  empanneled,  charged  and  sworn  to  try  the  issue  in 
said  indictment,  which  charged  the  same  identical  felony, 
and  was  in  truth  and  fact  the  same  identical  indictment 
which  the  district  attorney,  in  the  name  of  the  people, 
now  prosecuted  against  the  said  John  Reagle,  and  no 
other  or  different  indictment 

And  the  defendant  alleged  that  testimony  on  the  part 
of  the  people,  and  on  the  part  of  the  prisoner,  was  in 
due  form  of  law  given  on  said  trial,  and  the  court  in  due 
form  delivered  its  charge  to  the  jury,  and  the  jury  there- 
upon, in  the  custody  of  a  sworn  officer,  retired  to  delib- 
erate upon  their  verdict  That  thereafter,  and  after  the 
jury  had  been  deliberating  several  hours,  the  said  presid- 
ing justice  being  upon  the  bench,  caused  the  jury  to  be 
brought  before  him,  and  in  the  absence  of  the  justices  of 
the  sessions,  the  clerk  of  the  court,  and  of  the  prisoner 
and  his  counsel,  who  had  no  knowledge  thereof,  the  said 


I 


SYEACUSE-NOVEMBER,  1871.  629 

The  People  r.  Beagle. 

prisoDer  then  being  in  jail,  ascertained  upon  inquiry  of 
the  jury  that  they  had  not  agreed,  and  that  there  was  no 
probability  of  their  agreeing;  and  the  said  judge  there- 
upon discharged  the  jury  from  further  deliberation  in  the 
case,  and  they  did  thereupon  separate.  That  on  the  fol- 
lowing morning  the  said  court  of  oyer  and  terminer  duly 
assembled,  as  likewise  did  the  jurors  in  attendance  upon 
that  term  of  the  court,  in  this  case.  And  that  thereupon 
the  clerk  of  said  court  entered  in  the  minutes  of  said 
court,  kept  by  him  in  said  case  in  the  usual  form,  the 
statement  that  the  said  jury  not  being  able  to  agree  on 
their  verdict,  were  discharged  by  the  court,  (which  min- 
utes were  thereafter  and  at  the  succeeding  term  of  the 
court  of  oyer  and  terminer  ordered  to  be  corrected  by  add- 
ing thereto  the  statement  that  the  said  jury  was  so  dis- 
charged by  the  presiding  judge  in  the  absence  of  the  two 
justices  of  the  sessions.)  That  the  names  of  said  jurors 
were  returned  to  the  jury  box  for  the  court,  and  said  court 
continued  in  session;  other  causes  were  tried,  and  the 
said  court  adjourned  tine  die  on  the  23d  day  of  December, 
1870.  That  no  other  or  further  proceedings  were  had  in 
this  case.  And  the  defendant  averred  that  he  had  once 
been  put  in  jeopardy,  in  manner  and  form  aforesaid,  upon 
said  indictment,  and  ought  not  to  be  tried  again  thereon. 

To  this  plea  a  demurrer  was  interposed  by  the  district 
attorney^  in  behalf  of  the  people.  The  said  court  of  oyer  and 
terminer,  after  deliberation,  sustained  the  said  demurrer, 
and  held  it  sufficient  in  law,  and  then  and  there  overruled 
the  plea  aforesaid,  to  which  the  prisoner's  counsel  excepted. 

The  prisoner  was  then  put  upon  his  trial  on  the  said 
indictment,  and  the  jury,  after  hearing  the  evidence,  found 
him  guilty.  Whereupon  the  prisoner,  by  his  counsel, 
moved  in  arrest  of  judgment  and  for  the  discharge  of  the 
accused,  upon  the  grounds  stated  in  the  prisoner's  plea 
aforesaid,  and  the  admitted  facts  in  support  thereof,  alleg- 
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ing  that  no  valid  judgment  could  be  pronounced  upon  the 
verdict  of  the  jury.  The  court  denied  the  motion  ia  ar- 
rest of  judgment,  and  the  counsel  excepted. 

Judgment  was  stayed  until  the  decision  of  the  Supreme 
Court  should  be  made,  upon  the  exceptions. 

Box  ^  Perkins,  for  the  defendant. 

I.  1.  "Courts  of  oyer  and  terminer  of  the  respective 
counties,  except  in  the  city  and  county  of  New  York,  shall 
be  composed  of  a  justice  of  the  Supreme  Court,  who  shall 
preside,  and  the  county  judge  and  the  justices  of  the 
peace,  designated  as  members  of  the  court  of  sessions; 
and  the  presiding  justice  and  any  two  of  the  other  officers, 
above  mentioned  shall  have  power  to  hold  said  courts; 
and  said  courts  shall  be  held  at  the  same  times  and  places 
that  circuit  courts  of  the  same  county  shall  be  appointed, 
to  be  held."     (3  B.  S.  p.  295,  §  9,  5th  ed.)    No  other  per- 
sons than  the  officers  above  mentioned,  nor  either  one  of 
these  officers,  in  the  absence  of  the  other  two,  can  be  ssdd 
to  constitute  a  court  of  oyer  and  terminer,  or  in  any  in- 
stance exercise  the  functions  of  that  court    2.  After  the 
jury  retired  in  charge  of  the  officer,  the  court  received  no. 
communication  from  them  as  to  whether  they  had  agreed 
upon  a  verdict,  or  disagreed,  or  as  to  any 'special  cause 
why  they  should  be  discharged.    The  court  never  called 
the  jury  before  it,  in  the  case,  and  could,  therefore,  exer- 
cise no  discretion  in  the  matter;  there  were  never  any 
facts  before  the  court,  upon  which  it  could  act.    The  jury 
were  discharged  at  the  conclusion  of  the  other  business 
before  the  court,  before  they  had  rendered  a  verdict  in  the 
case,  and  without  any  cause  which  would  authorize  the 
court  in  its  discretion  so  to  discharge  the  jury.    This  was 
an  arbitrary  discharge  before  a  verdict  had  been  rendered, 
and  the  prisoner  should  not  be  subject  to  another  trial. 
3.  This  waB  not  what  has  been  termed  a  mistrial,  like  the 
cases  referred  to  in  Shepherd  v.  The  People^  (25  N.  T.  406,) 


SYRACUSE— NOVEMBER,  1871.  531 

The  People  v.  Reagle. 

or  like  the  case  of  Oancemi  v.  The  People^  (18  id  128,)  and 
similar  cases  where  there  has  been  a  defect  in  the  organiza- 
tion of  the  court,  or  in  empanneling  the  jury;  in  these 
cases  there  never  had  been  any  trial  at  all  by  a  tribunal 
competent  to  render  a  judgment ;  neither  was  there  any 
misconduct  on  the  part  of  the  jury.     It  was  an  erroneous 
assumption  of  authority  on  the  part  of  the  presiding  judge  ; 
but  after  he  had  assumed  it,  the  responsibility  was  with 
him  and  not  with  the  jury.    From  his  relation  to  them  as 
a  member  of  the  court,  they  look  to  him  for  advice  and 
instructions,  and  it  is  not  only  their  right,  but  their  duty 
to  act  upon  his  advice,  and  receive  his  instructions  in  all 
questions  of  law,  and  as  to  the  manner  of  proceeding  in 
cases,  under  the  charge  of  the  court.    4  Here  is  a  duly 
organized  court,  a  jury  properly  empanneled,  a  legal  trial, 
and  the  court  discharged  the  jury  before  they  had  rendered 
a  verdict,  and  without  any  cause  shown  to  the  court  why 
a  verdict  should  not  be  rendered.     Can  the  prisoner  be 
again  put  upon  trial  upon  the  same  indictment,  and  for  the 
same  offense  7    5.  There  is  some  very  respectable  author- 
ity against  the  practice  of  putting  a  prisoner,  indicted  for 
felony,  upon  his  second  trial,  where  the  jury  had  been 
discharged  by  the  court,  on  the  first  trial,  without  render- 
ing a  verdict.    Among  the  cases  most  ably  presented  and 
thoroughly  considered  upon  this  point  are  Conway  v.  The 
Queetiy  (7  Irish  L.  R.  149 ;)  in  the  State  of  Alabama,  the 
case  of  Weed  v.  The  State,  (7  Porter,  187 ;)  in  the  State  of 
Virginia,  the  case  of  Williams  v.  The  Commonwealth,  (2  Orat- 
tan,  567,)  where  the  matter  was  well  considered,  in  1845, 
decided  that  such  a  discbarge  of  the  jury  was  an  acquittal 
of  the  prisoner.     6.  Although  this  rule  has  been  somewhat 
modified  by  later  cases,  especially  in  this  State,  still  the 
discharging  of  juries  in  criminal  cases,  especially  in  cases 
of  felony,  before  they  have  rendered  their  verdict,  is  a 
very  "  delicate  and  highly  important  trust,"  and  the  au- 
thority can  only  be  exercised  by  the  court  in  its  legal  dis- 
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cretion  ^^  in  cases  of  absolute  and  extreme  necessity,*'  and 
should  always  be  exercised  with  the  greatest  care*     The 
rule  laid  down  by  Kent,  J.,  in  delivering  the  opinion  ci 
the  court  in  the  case  of  The  People  v.  Oleottj  (2  tT'oAn.  Col 
307,}  has  been  frequently  quoted  and  approved  in    subse- 
quent cases,  and  seems  to  be  the  law  upon  this  sabject  at 
the  present  time,  in  this  State.     The  learned  justice  said: 
<«  Every  question  of  the  kind  must  rest  with  the   coar^ 
under  all  the  particular  or  peculiar  circumstances  of  the 
case.    There  is  no  alternative ;  either  the  court  mnst  de> 
termine  when  it  is  requisite  to  discharge,  or  the  rale  must 
be  inflexible,  that  after  the  jury  are  once  sworn    and 
charged,  no  other  jury  can,  in  any«event,  be  sworn  and 
charged  in  the  same  case.    The  moment  cases  of  necessity 
are  admitted  to  form  exceptions^  that  moment  a  door  25 
opened  to  the  discretion  of  the  court  to  judge  of  Aat 
necessity,  and  to  determine  what  combination  of  circam* 
stances  will  create  it"    In  the  case  of  The  People  v.  Ghoodr 
mn,  (18  John,  200,)  C^ief  Justice  Spencer,  in  delivering 
the  opinion  of  the  court,  (page  203,)  quotes  with  approral, 
the  dictum  of  Justice  Kent  in  the  case  above  cited.     In 
the  later  case  of  The  People  v.  Qreen,  (13  Wend.  67,)  Chief 
Justice  Savage,  in  delivering  the  opinion  of  the  co«rt,  also 
quotes,  with  approval,  the  dictum  of  Justice  Kent  above 
cited,  and  holds  it  to  be  the  law.    In  the  later  case  of 
Grant  v.  The  People^  (4  Parkevy  527,)  Rosekrans^  J.,  de- 
livering the  opinion  of  the  court,  cites  with  ^>provaIj 
the  rule  laid  down  in  the  above  cases,  and  farther  sayfl^ 
(page  633 :)  ^^  When  a  jury  are  unwarrantably  discharged  it 
is  equivalent  to  acquittal.    The  case,  to  warrant  the  disn- 
oharge  of  a  jury,  must  be  one  of  uncontrollable  emergency.'' 
This  question  is  discussed  at  considerable  length  in  Bear 
nett  dk  Heard* e  Leading  Criminal  Gaeee^  {vol  2,  p,  366,)  wili 
very  full  references  to  decided  cases  upon  the  subject,  in  a 
note,  at  the  conclusion  of  the  opinion,  in  the  case  of  the 
U.  S.  V.  Perez.    7.  In  some  of  the  other  States,  where  the 
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old  rale  first  above  referred  to  has  been  modified,  they 
seem  to  have  adopted  the  same  rale  as  the  coarts  in  oar 
own  State,  and  the  language  of  Justice  Kent  above  cited 
is  approved.    In  the  case  of  Poage  v.  The    State^  ( Ohio 
State  R.  3  Warden  d  Smith,)  the  indictment  charged  forg- 
ery of  a  promissory  note.    After  the  case  had  been  sab- 
mitted  to  the  jury,  and  they  had  retired  to  deliberate,  a 
Bote  was  sent  by  one  of  the  jaryman  to  the  jadge,  stating 
that  they  were  unable  to  agree^  and  that  one  of  them  was 
not  a  naturalized  citizen,  and  asking  if  they  could  be  dis- 
charged.    The  jury  were  called  into  court  and  discharged, 
without  it  appearing,  from  the  records  of  the  court,  that 
any  communication  had  been  received  from  the  jury  that 
they  had  disagreed,  or  were  unable  to  agree,  of  which  the 
court  could  take  judicial  notice;  or  that  any  one  of  them 
was  unqualified.    Chief  Justice  Thurman,  in  delivering 
the  opinion  of  the  court^  said :  ^^  If  we  find  that  no  case 
arose  for  the  exercise  of  discretion,  it  will  be  unnecessary 
to  inquire  whether  we  have  any  power  to  review  a  legal 
discretion."    Further  on  he  says :   "Now  it  does  seem  to 
us  that  this  was  no  case  for  the  exercise  of  that  *  delicate 
and  highly  important  trust'  that  only  exists  '  in  cases  of 
absolute  and  extreme  necessity  ;*  and  were  we  to  sanction 
what  has  here  been  done,  it  would  allow  to  a  judge  an  ab- 
solute and  uncontrollable,  instead  of  a  legal  discretion." 
Banney,  J.,  in  delivering  the  opinion  of  the  court,  said : 
"  As  a  discharge  without  a  sufficient  reason  is  an  acquittal, 
it  must  appear  from  the  record,  to  justify  holding  him  to 
a  fbrther  trial,  that  an  obstacle,  which  the  law  will  recog- 
nize as  a  necessity,  did,  in  fact,  exist ;  that  it  engaged  the 
attention  of  the  judge ;  that  his  order  was  based  thereon, 
and  was  the  result  of  consideration  and  decision."     {Dob- 
Jm  V.  The  State,  14  Ohio  JB.,  Critchfield.    MOUr  v.  The 
State,  8  Indiana,  325.     Wright  v.  The  StaU,  5  id.  290.) 
8.  All  the  authorities  agree  in  holding  that  the  cause  for 
discharging  a  jury  after  they  have  retired  to  deliberate, 
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and  before  they  had  rendered  their  verdict,  in  such  a  mati- 
ner  as  to  hold  the  prisoner  to  another  trial,  must  not  only 
be  one  of  those  cases  which  the  law  regards  as  an  absoiate 
necessity,  but  such  cause  must  be  passed  upon    by  the 
court ;  it  must  be  presented  to  the  court  in  such  a  manner 
that  the  court  may  exercise  its  discretion  upon  it ;  ench 
cause  must  engage  the  attention  of  the  court,  and  the  de- 
cision of  the  court  must  be  based  upon  such  cause,  aflter 
deliberation.     There  was  never  any  cause  for  discharging 
the  jury  presented  to,  considered  by,  or  in  any  way  passed 
upon  by  the  court  of  oyer  and  terminer  in  this  caae.     The 
jury  were  not  discharged  by  its  judgment  or  order  fbr 
any  cause  recognized  by  the  law  as  creating  any  neceasity. 
9.  It  is  a  rule  so  well  settled  that  I  do  not  deem  it  neces- 
sary to  cite  numerous  authorities  to  sustain  it,  that  when 
after  a  jury  have  been  regularly  and  duly  sworn  on  the 
trial  of  an  indictment  for  felony,  and  evidence  has  been 
offered,  if,  for  any  cause,  surprise,  mistake  or  error,  the 
district  attorney  finds  himself  unable  to  proceed  with  the 
trial,  and  he  withdraws  a  juror  with  leave  of  the  court  and 
stops  the  trial,  it  is  equivalent  to  acquittal,  and  the  pris- 
oner cannot  be  tried  again.    So,  where  the  district  attorney 
was  prepared  with  competent  evidence  which  was  by  error 
of  the  court  excluded,  and  the  district  attorney  could  not 
proceed  with  the  prosecution  until  other  evidence  was  sup- 
plied, and  was  obliged  to  withdraw  a  juror  and  stop  the 
trial,  in  consequence  of  the  erroneous  ruling  of  the  court, 
held  this  amounted  to  an  acquittal,  and  the  prisoner  could 
not  again  be  put  upon  trial.     {Klock  v.  The  People^  2  Far- 
her  J  676.)     I  can  see  no  distinction  in  principle  between 
these  cases  and  the  one  at  this  bar ;  in  those  cases  the 
error,  mistake  or  sui^rise,  of  the  district  attorney,  or  the 
court,  as  in  the  last  case  oited,  prevents  the  prisoner  from 
receiving  the  verdict  of  the  jury  that  has  been  sworn  in 
his  case,  and  before  whom  the  trial  has  been  commenced ; 
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in  either  case  it  is  the  faalt  of  an  officer  of  the  people,  with- 
out any  faalt  or  assent  on  the  part  of  the  prisoner. 

In  this  case  it  was  the  mistake  or  error,  entirely — the 
act — of  an  officer  of  the  people  and  a  member  of  the  court, 
that  deprived  the  prisoner  of  his  right  to  have  a  verdict 
rendered  in  his  case  by  the  jury  before  whom  he  had  been 
tried,  or  to  have  that  jury  come  into  court  and  there  pre- 
sent their  cause  for  not  rendering  a  verdict,  and  have  that 
cause  passed  upon  by  the  court,  without  one  mind  being 
withdrawn  from  that  deliberation.  These  were  rights 
guaranteed  to  the  prisoner  and  secured  to  him.  by  law. 
When  he  was  denied  these  by  error,  mistake  or  any  un- 
lawful act  or  proceeding,  must  his  liberty  again  be  put  in 
jeopardy  by  the  hazard  of  another  trial  ?  How  long  can 
such  experiments  be  continued  before  he  shall  be  entitled 
to  an  acquittal  ?  10.  If  w^hat  has  been  done  in  this  case 
shall  be  sanctioned,  and  it  shall  be  held  that  the  prisoner 
could  be  again  put  upon  trial,  would  it  not  be  to  deny 
him  the  protection  the  constitution  and  common  law  would 
give  against  being  placed  twice  in  jeopardy  for  the  same 
offense?  Would  it  not  also  be  giving  to  the  people  a 
new  trial,  where  in  the  first  they  failed  to  convict  the 
prisoner,  simply  upon  their  showing  irregularity  or  error 
upon  the  part  of  some  of  the  officers  of  the  court  or  of 
the  court  itself?  This  is  strictly  prohibited  by  law,  in  case 
the  jury  render  a  verdict  of  acquittal,  however  irregular 
or  erroneous  may  have  been  the  proceeding  upon  the  trial 
which  led  to  that  result,  or  however  much  such  error  or 
irregularity  may  have  contributed  to  that  result.  Ought 
there  to  be  any  more  favor  shown  the  people,  or  have  they 
any  greater  rights  when  their  officers  of  the  court  who 
had  this  trial  in  charge,  or  the  court  itself,  have  by  a  sim- 
ilar error  or  irregularity,  and  without  any  fault  on  the 
part  of  the  prisoner,  prevented  the  jury  from  rendering 
such  a  verdict  ? 

II.  The  question  put  by  the  district  attorney  to  the  wit- 


5S6       GASBS  IN.  THE  SUPREME  OOURT. 

Xbe  People  9,  Beagle. 

oed0  Barbara  Bowers,  ^'  What  did  yoa  hear  Beckerich  saj 
in  the  bedroom,  if  anything  ?"  was  ineompetent,  and 
onght  to  have  been  excluded.  Beckerieh,  who  vraa  the 
complaining  witness,  and  the  bitterest  foe  of  the  prisoner, 
could  not  manufacture  evidence  against  the  prisoner  bj 
making  declarations  as  to  his  identity  in  the  hearing  of 
other  parties  and  in  the  absence  of  the  prisoner.  No 
evidence  of  such  declarations  can  be  admitted.  Only  in 
trials  for  murder  or  manslaughter  can  the  declarations 
of  the  injured  person  be  given  in  evidence.  Sven  in 
that  case  the  circumstances  under  wbich  the  declarations 
.were  made  should  be  fully  disclosed  to  the  court,  that  it 
jQQiay  be  determined  whether  the  declarations  were  made 
funder  the  expectation  of  certain  and  immediate  deatii ;  as 
only  in  that  case  would  such  evidence  be  competent. 
(1  Arch.  Orim.  Prae.  449.) 

lU.  It  was  error  in  the  court  to  deny  the  prisoner  the 
right  to  have  Catharine  Beagle,  the  wife  of  Die  prisoner, 
sworn  and  examined  as  a  witness  on  the  trial.    By  chap- 
ter 887,  vol.  2  of  the  laws  1867,  it  is  enacted  that  the  hus- 
band or  wife  of  any  party  to  an  action  or  proceeding  in 
any  court,  or  before  any  person  having,  by  law  or  oonaent 
of  parties,  authority  to  examine  witnesses,  shall  be  com- 
petent and  compelable  to  give  evidence  the  same  aa  any 
other  witness  on  behalf  of  any  party  to  such  suit,  action 
or  proceeding.    The  second  section  of  this  chapter  ex- 
cepts from  its  operation  criminal  trials.    By  chapter  678, 
vol.  2,  laws  of  1869,  it  is  enacted  as  follows:  '^Sec.  1.  la 
the  trial  of  all  indictments,  complaints  and  other  proceed- 
ings against  persons  charged  with  the  commission  of 
crimes. or  offenses,  and  in  aU  proceedings  in  the  nature  of 
criminaLproceedings  in  any  and  all  courts,  and  before  any 
4md  all  officers  and  persons  acting  judicially^  the  person 
eo  charged,  shall,  at  his  own  request,  but  not  otherwise^ 
be  deemed  a  competent  witness ;  but  the  neglect  or  re- 
fnsal  of  any  such  person  to  teftify  shall  not  create  a  pre- 
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Bnmptioix  against  him."  Prior  to  1869,  section  398  of  the 
Code  of  Procedare  was  as  follows :  ^'  No  person  offered 
as  a  witness  shall  be  excluded  by  reason  of  his  interest  in 
the  event  of  the  action.''  In  1869  this  section  (398)  of  the 
Code  was  amended  so  as  to  read  as  follows :  *^  No  person 
offered  as  a  witness  in  any  action  or  proceeding  in  any  court^ 
or  before  any  officer  acting  judicially^  shall  be  excluded 
by  reason  of  his  interest  in  the  event  of  the  action  or  pro- 
ceeding, or  because  he  is  a  party  thereto,  except  as  is  pro- 
vided in  the  next  following  section  of  this  act.  Nothing 
contained  in  the  8th  section  of  this  act  shall  be  held  or 
construed  to  affect  or  limit  the  operation  of  this  or  the 
next  following  section."  The  next  section  (399)  here 
referred  to,  is  in  regard  to  the  exclusion  of  evidence  of 
converBatioDS  or  personal  transactions  with  deceased  per- 
sons, lunatics,  &c.,  in  actions  against  adminietrators,  com- 
mittees, ^&;c.  Section  8,  referred  to  in  said  398th  section, 
as  amended,  is  as  follows :  *^  This  act  shall  be  divided  into 
two  parts.  The  first  relates  to  courts  of  justice  and  their 
jurisdiction.  The  second  relates  to  civil  actions  com- 
menced in  the  courts  of  this  State,"  &c.  It  thus  seems 
clear  that  section  398,  as  amended,  is  not  restricted  ill  its 
operations  to  civil  cases,  but  has  equal  application  to 
criminal  trials,  and  we  submit  it  renders  the  husband  and 
wife  equally  as  competent  to  testify  for  or  against  each 
other  in  criminal  trials  as  they  as  they  are  in  civil  trials. 

Lyman  JT.  BasSy  (district  attorney,)  for  the  people. 

I.  Section  6,  of  article  1,  of  the  constitution,  providing 
that  ^^  no  person  shall  be  subject  to  be  twice  put  in  jeop- 
ardy for  the  same  offense,"  is  but  a  statement  of  the  com- 
mon law  doctrine,  and  the  prisoner  is  not  aided  by  it, 
unless  he  can  sustain  a  plea  of  autrefain  acquit^  or  outrefiM 
amviet.  Such  plea  can  only  be  sustained  when  there  has 
been  a  vercUetj  with  the  single  exception  hereafter  named. 
{People  V.  Ooodmn,  18  John.  187.     U.  S,  v.  Perez,  9  Wheat 
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579.     Wharton's  O.  L.,  §§  580,  582,  and  cases  cited.)     Spen- 
cer, Ch.  J.,  in  the  case  first  cited,  says :  "The  test  by  which 
to  decide  whether  a  person  has  been  once  tried,  is  perfectlj 
familiar  to  every  lawyer ;  it  can  only  be  by  a  plea  of  ctutre- 
fois  acquit  or  a  plea  oi autrefois  convict.^'    *     *     "  In  a  legal 
sense,  therefore,  a  defendant  is  not  oilce  pnt  in  jeopardy 
until  the  verdict  of  the  jury  is  rendered  for  or  against  him, 
and  if  for  or  against  him,  he  can  never  be  drawn  in  ques- 
tion again  for  the  same  offense."     Washington,  J.,  said,  in 
U.  S.  V.  Haskell,  (4  Wash  0.  C:  R.  402  :)  "We  are  clearly 
of  the  opinion  that  the  jeopardy  spoken  of  in  this  article, 
can  be  interpreted  to  mean  nothing  short  of  the  acqaittal 
or  conviction  of  the  prisoner,  and  the  judgment  of  the 
court  thereon."     "  This  was  the  meaning  affixed  to  the 
expression  by   the   common  law,  notwithstanding   some 
loose  expressions  to  be  found  in  some  of  the  elementary 
treatises,  or  in  the  opinions  of  some  judges,  which  would 
seem  to  intimate  a  different  opinion."     The  discharge  of  a 
jury  in  cases  of  felony,  without  verdict,  where  they  were 
unable  to  agree,  is  not  a  bar  to  a  second  trial.     The 
propriety  of  the  discharge  rests  entirely  in  the  discretion 
of  the  court,  and  will  not  be  reviewed.     {People  v.  Olcottj 
2  John,  Cas,  301.    People  v.  Oreen,  13  Wend.  55.)     No  form 
or  particular  ceremony  is  essential  to  the  discharge  of  the 
jury.    It  appears  by  the  plea,  that  the  jury  retired  to  de- 
liberate on  their  verdict  on  the  19th  day  of  December,  in 
the  custody  of  a  sworn  officer.     That  on  the  following 
morning  the  court  duly  assembled,  as  likewise  did  the 
jurors,  and  thereupon  an  order  was  entered  in  the  minutes 
that  the  jury  not  being  able  to  agree,  were  discharged, 
and  that  thereupon  their  names  were  returned  to  the  jury 
box,  other  causes  were  tried,  and  the  court  adjourned  sine 
die  on  the  23d  day  of  December.    It  is  submitted  that  the 
functions   of  that  jury  were  lawfully   suspended  by  the 
court     {People  v.  Thompson,  2  Wheeler  C,  0,  4tIZ.)     The 
only  exception  to  be  found  to  the  rule  that  the  plea  of  once 
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io  jeopardy  must  be  sastained  by  proof  of  a  recorded 
verdict,  is  in  tbose  cases  where,  by  the  laches  of  the  pab- 
lic  prosecutor,  he  has  been  unprepared  with  his  proofs, 
and  the  court,  instead  of  taking  a  verdict  of  acquittal, 
which  must  have  resulted  from  the  trial,  has  permitted  the 
withdrawal  of  a  juror  under  the  objection  of  the  prisoner. 
Such  are  the  cases  of  Orant  v.  The  People^  (4  Park,  C.  JS. 
627,)  and  Klock  v.  The  People^  (2  id.  676,  and  cases  there 
cited.)  They  have  no  application  to  this  case.  In  no  other 
class  of  cases  in  this  State  has  the  discharge  or  separation 
of  a  jury  before  verdict,  been  held  ground  for  pleading 
once  in  jeopardy.     (  Wharton  O.  L.,  §§  587,  588.) 

II.  If  it  be  claimed  here,  on  the  part  of  the  prisoner, 
either,  first,  that  there  was  in  fact  a  formal  discharge  of 
the  jury  by  a  misorganized  court;  or,  second,  that  there 
was  an  illegal  escape  of  the  jury,  then,  in  neither  case  was 
it  a  bar  to  his  trial.  It  was,  in  either  case,  a  mistrial, 
which  cannot  be  pleaded  in  bar  of  a  new  trial.  ^^At  com- 
mon law,  a  new  trial  could  be  granted  in  case  of  felony, 
where  there  had  been  a  mistrial  relative  to  the  organiza- 
tion of  the  court,  the  empanneling  of  the  jury,  or  the  con- 
duct of  the  jury."  {Shepherd  v.  People^  25  N.  Y,  406.  Arun- 
deVs  casCy  6  CokSj  14.  People  v.  McKatf,  18  John.  214.  Can- 
cemi  case,  18  N.  7.  128.  Blend  v.  The  People,  41  id.  604. 
State  V.  Halt,  4  Hoisted,  256.  McGuire  v.  People,  2  Park. 
148.)  Hawkins,  (P.  C,  hk.  2,  ch.  36,  §  15,)  says :  «'  But  it 
seems  clearly  settled  that  whenever  the  record  on  which  a 
man  is  convicted  of  manslaughter,  and  admitted  to  his 
clergy,  on  an  indictment  or  appeal  of  murder,  is  erroneous, 
either  in  respect  of  insufficiency  in  the  indictment,  or  for 
a  mistrial,  &c.,  so  that  his  life  was  not  in  danger  at  the 
trial,  he  cannot  plead  such  conviction,  and  clergy  thereon, 
in  bar  of  a  second  indictment  or  appeal."  The  circum- 
stance that  the  prisoner,  in  some  of  the  cases  cited,  moved 
for  a  new  trial,  is  of  no  consequence.  If  the  mistrial  was 
such  a  trial  that  it  could  be  plead  in  bar,  the  constitu- 
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tional  provision  could  not  be  waived  by  him,  and  would 
hav0  shielded  him.     (The  People  v.  Shepherdj  tupra,  418. 
The  People  v.  Chranty  supra.    Oaneemi  caeey  supra.)   The  pab- 
Hcy  free  from  laches  on  its  part,  is  entitled  to  at  least  one 
fall  and  fair  trial  to  verdict  before  a  lawfully  organised 
tribunal    Where  a  juror  was  irregularly  dischar^d,  the 
prisoner  convicted,  and  judgment  set  aside,  it  was  held  no 
bar  to  a  second  trial.     (State  v.  WilUams,  3  Stewart^  454) 
Taylor,  J.,  says,  (p.  476 :)  '*  But  can  it  be  the  mean  log  of 
the  constitution,  that  for  one  of  the  thousand  inaccuracies 
which  may  be  committed  in  the  prosecution  of  one  who  is 
charged  with  a  high  crime,  the  judgment  is  arrested  or 
reversed,  this  amounts  to  acquittal?    The  forms  of  pro- 
eeeding,  in  such  cases,  which  are  required  by  law,  are 
deemed  necessary  to  secure  to  the  accused  a  fair  and  im- 
partial trial ;  they  were  never  intended  to  afford  him  the 
means  of  escape  without  it    This  provision  could  have 
had  nothing  more  in  view  than  to  prevent  a  citizen  from 
being  tried  a  second  time,  after  a  jury  of  his  country  had 
once  acquitted  him."    Where,  after  the  commencement 
of  the  trial,  the  judge  retires,  and  another  judge  takes  his 
place  and  completes  the  trial,  and  the  judgment  is  reversed 
on  that  ground,  the  prisoner  cauuot  be  said  to  have  been 
in  jeopardy,  and  may  be  tried  again.     (Stcae  v.  AbraMf 
A  Ma.  272.     Blend  v.  The  People,  41  N.  Y.  604) 

III.  The  testimony  of  Barbara  Bowers  was  competent 
It  was  claimed  by  the  prisoner  on  the  trial  that  the  com- 
plainaut  George  Beckerich,  or  his  wife  Mary  Beckerieh, 
both  of  whom  were  witnesses,  and  who  slept  in  the  house 
the  night  it  was  burned,  had  fired  the  house  in  question. 
It  became,  therefore,  important  to  determine  their  con- 
duct at  the  time  of  the  fire.  .  1.  Their  acts  and  conduct  at 
the  time  of  the  discovery  of  the  fire  and  its  progress,  were 
competent  as  part  of  the  res  gestoe.  They  had  both  testi- 
fied, without  objection,  as  to  what  had  taken  place  at  the 
time  of  the  discovery  of  the  fire  by  them.     They  both  tea- 
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tified  that  at  that  time  they  saw  John  Reagle  rannlng 
from  the  bonse,  and  that  Beckerich  ran  and  called  after 
him,  and  called  to  him  from  the  bedroom.  Barbara 
Bowers  testified  to  no  new  fact,  but  only  as  to  the  same 
acts  and  conduct,  and  the  language  used,  so  far  as  it  tended 
to  characterize  the  acts  of  the  parlies.  These  were  the 
subject  of  the  investigation,  as  growing  out  of  the  cotem- 
poraneous  principal  fact,  the  commission  of  the  crime. 
(Mitehum  v.  State,  11  Oa.  615.  Hugh  Curry's  case,  4  City 
J7.  JB.  109.  The  People  v.  Bohin%<m,  2  Park.  255.  Comnwa" 
wealth  ▼.  Pike,  3  Cu9h.  181.  Oreenl  on  Uv.  §  108.)  2.  The 
testimony  as  to  the  declaration  of  the  witness  Beckerich 
was  also  competent,  under  the  rule  governing  the  admis* 
sion  of  testimony  of  a  witness,  who  is  charged  with  giving 
his  evidence  under  the  influence  of  a  motive  prompting 
him  to  give  a  false  statement,  when  it  may  be  shown  that 
he  made  similar  statements  at  a  time  when  the  itnputed 
motive  did  not  exist.  That  rule  is  commented  on  in  Bohb 
V.  Hockley  (23  WencL  50.)  3.  The  evidence  was  not  ofier^d 
on  the  ground  raised  by  the.  objection,  that  the  prisoner 
was  not  present.  That  has  reference  only  to  the  admis- 
sions of  parties. 

IV.  There  was  not  any  error  in  excluding  the  testimony 
of  the  prisoner's  wife.  There  is  no  statute  making  her  a 
competent  witness.  The  act  of  1867,  {ch.  887,)  entitled 
*f  an  act  to  enable  husband  and  wife,  or  either  of  them,  to 
be  a  witness,  for  or  against  the  other,  or  on  behalf  of  any 
party  in  certain  cases,"  in  section  2  provides,  that  '^  nothing 
herein  contained  shall  render  any  husband  or  wife  compe- 
tent or  compellable  to  give  evidence  for  or  against  the 
other,  in  any  criminal  action  or  proceeding,  except  to 
prove  the  fact  of  marriage,  in  case  of  bigamy."  The  act 
of  1869,  (eh.  678,)  allowing  persons  charged  with  crime  to 
testify  in  their  own  behalf  provides  that  ^Hhe  person  so 
charged  shall,  at  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness."    Section  398  of  the  Code 


542        CASES  IN  THE  SUPREME  COURT. 

The  People  v.  Beagle. 

of  Procedure,  as  amended  in  1869,  confers  no  new  author- 
ity or  privilege  on  hasband  and  wife  as  witnesses  in  either 
civil  or  crirainal  actions.  In  that  regard,  the  language 
does  not  differ  from  that  of  the  original  section,  as  adopted 
in  1849,  which  provided  that  "  no  person  offered  as  a  wit- 
ness shall  be  excluded  by  reason  of  his  interest  in  the 
event  of  the  action,"  under  which  it  was  never  held  that 
they  could  be  witnesses  for  or  against  each  other  in  civil 
proceedings.  The  wife  was  not  a  party  to  the  record  in 
this  case. 

V.  If  the  conviction  is  affirmed,  the  order  should  specify 
that  the  prisoner  should  appear  at  the  next  Erie  connty 
oyer  and  terminer,  to  perform  the  condition  of  his  bail 
bond.    (2  7J.  ^.  736,  §  27.) 

By  the  Oourty  Talcott,  J.     The  question   principally 
argued  before  us  was  as  to  the  validity  of  the  special  plea 
interposed  jduB  darrein  eontinuancej  and  which  was  over- 
ruled upon  the  demurrer  of  the  people.    It  does  not  ap- 
pear that  any  judgment  in  form  was  pronounced  upon  the 
demurrer,  but  the  return  states  that  the  demurrer  was 
sustained  by  the  court;  and  it  appears  that  the  cause  then 
proceeded  to  trial  upon  the  plea  of  not  guilty.    The  de- 
cision overruling  the  demurrer  was  treated  as  a  judgment 
respondeas  ouster^  and  such  would  have  been  the  record,  if 
one  had  been  made.    But  the  defendant,  after  the  demur- 
rer was  overruled,  went  to  trial  upon  the  plea  of  not  guilty, 
without  objection.    This  was  availing  himself  of  the  leave 
to  answer  over. 

There  are  two  reasons  why  the  correctness  of  the  de- 
cision upon  the  demurrer  is  not  legitimately  before  us. 
The  certiorari  in  this  case  was  issued  under  the  provisions 
of  the  Revised  Statutes,  after  trial,  and  before  judgment 
The  office  of  the  writ,  in  such  cases,  is  only  to  bring  up  the 
indictment,  the  proceedings  on  the  trial,  and  any  bill  of 
exceptions  that  may  have  been  taken  ;  and  it  presents  for 
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review  only  the  queBtions  arising  on  the  indictment  and 
bill  of  exceptions,     {See  2  B,  S.  736,  §  20 ;  741,  §§  23-25.) 

It  is  true,  the  return  contains  a  statement  that  the  de-. 
fendant  excepted  to  the  decision  sustaining  the  demurrer. 
An  exception  does  not  lie  to  such  a  decision,  and  is  avail- 
able for  no  purpose.  Exceptions  can  be  taken  only  on  the 
trial,  and  to  the  rulings  of  the  court  as  to  the  admission 
or  rejection  of  evidence,  or  upon  other  questions  presented 
on  the  trial  before  a  jury  in  criminal  cases,  and  not  in  any 
case  to  th^  judgment  or  order  of  the  court  upon  a  demur- 
rer. The  remedy  for  an  erroneous  decision  upon  a  de- 
murrer is,  in  civil  cases,  by  appeal ;  and  in  criminal  cases, 
by  a  writ  of  error. 

Secondly,  by  availing  himself  of  the  right  to  answer 
over,  the  defendant  waived  his  former  plea,  so  that  the 
question  of  its  validity  could  not  be  reached,  even  on  a 
writ  of  error.  In  such  a  case,  no  notice  is  taken  upon  the 
record,  of  the  pleading  demurred  to,  but  only  the  new 
pleading  appears  there.  (Graham's  Prac,  612.)  The  issue 
of  law  is  withdrawn  from  the  record.  As  was  said  by  the 
court  in  Jones  v.  Thompson,  (6  Sill,  621,)  **  by  amending 
and  pleading  the  general  issue,  he  admitted  the  correct- 
ness of  the  judgment  upon  the  demurrer.  Had  he  in- 
tended to  rely  on  any  error  in  that  judgment,  he  should 
not  have  amended,  but  left  the  issue  on  the  record." 

But  if,  as  seems  to  be  supposed  by  the  counsel  on  both 
sides,  the  propriety  of  the  decision  overruling  the  demur- 
rer  is  presented  by  the  certiorari  and  return  in  this  case, 
we  are  obliged  to  say  that  we  think  the  court  of  oyer  and 
terminer  committed  no  error  in  sustaining  the  demurrer 
to  that  plea.  The  plea  relies  upon  the  fact  that  on  the 
former  trial  of  the  prisoner  on  this  indictment,  after  the 
jury  had  been  out  for  several  hours,  they  were  called  into 
court  by  the  presiding  justice,  who,  after  having  ascer- 
tained by  inquiry  of  them,  that  the  jury  had  not  agreed, 
and  that  there  was  no  probability  of  their  agreement,  dis- 
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charged  them,  in  the  absence  of  the  jnstieea  of  the  sesttons, 
and  without  the  knowledge  or  consent  of  the  priaoner,  and 
they  thereupon  separated. 

.  It  is  claimed  that  the  presiding  justice  had  no  authoritjr 
to  discharge  the  jury  in  the  absence  of  his  associates, 
whose  presence  is  necessary  to  constitute  a  court  of  oyer 
and  terminer;  and  such  seems  to  be  the  law.     Tfae  only 
thing  which  the  presiding  judge  is  authorized  to  do,  in 
the  absence  of  his  associates,  touching  the  business  of  the 
oyer  and  terminer,  seems  to  be  to  take  recognizances  and 
bail.    The  case  then  stands  thus :  the  jury,  after  the  cause 
was  tried  and  submitted  to  them,  separated  without  au- 
thority, and  without  having  agreed  upon  any  verdict.    We 
think  this  constitutes  no  bar  to  another  trial  of  the  indict- 
ment   To  hold  otherwise,  would  place  it  in  the  power  of 
a  single  juror,  by  absconding  and  separating  himself  from  ^ 
the  rest  of  the  jury,  to  create  a  perfect  protection  to  a 
criminal  against  the  legal  consequences  of  the  most  fla- 
grant and  clearly  proven  crime. 

The  effect  of  modern  decisions  is,  that  irregularities 
whereby  a  lawful  verdict  is  prevented^  produce  a  mistrial, 
which  is  no  bar  to  a  new  trial. 

In  the  leading  case  of  The  People  v.  Goodmn^  (18  Join. 
187,)  Spencer,  J.,  in  delivering  the  opinion,  says:  *'In  a 
legal  sense,  therefore,  a  defendant  is  not  once  put  in  jeop- 
ardy until  the  verdict  of  the  jury  is  rendered  for  or  against 
him."    An  exception  has  been  made  to  this  rule  by  later 
decisions,  in  the  case  of  the  withdrawal  of  a  juror  on  ac- 
count of  the  inability  of  the  people  to  proceed  with  the 
trial  after  the  empanneling  of  a  jury,  owing  to  the  absence 
of  witnesses.    It  is  held  that  the  people  have  no  right  to 
withdraw  a  juror,  in  a  criminal  case,  under  such  circum- 
stances ;  and  that  the  prisoner  has  a  right  to  have  a  juiy 
charged  with  his  case. 

In  The  People  v.  McKay,  (18  John.  212,)  a  new  trial  was 
ordered  where  there  had  been  a  trial  and  conviction,  hot 
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the  proceedings  wete  defective  for  want  of  a  seal  to  the 
venire ;  and  Spencer,  J.,  delivering  the  opinion,  refera  to 
a  case  which  occurred  in  Ontario  county  in  1814,  where  a 
woman  was  tried  and  convicted  of  murder,  but  the  jury 
had  separated  after  agreeing  on  a  verdict,  and  before 
coming  into  court,  and  a  new  trial  was  ordered. 

In  CancemCi  case^  (18  If.  Y,  128,)  where  a  juror  was 
withdrawn  by  the  consent  of  the  people  and  the  prisoner, 
and  the  trial  proceeded  with  eleven  jurors,  resulting  in  a 
conviction  for  murder,  a  new  trial  was  ordered.  In  the 
case  of  The  People  v.  Shepherd^  (25  N.  T.  406,)  it  is  said 
that  <'  by  the  common  law  a  new  trial  could  be  granted 
in  a  case  of  felony,  when  there  had  been  a  mistrial,  relat- 
ing to  the  regularity  of  the  organization  of  the  court,  or 
the  empanneling  of  the  jury,  or,  perhaps,  conduct  of  the 
jury." 

'  *  The  case  at  bar,  however,  does  not  rest  upon  the  mere 
question  of  the  effect  of  unauthorized  separation  of  the 
jury,  without  having  rendered,  or  agreed  upon,  a  verdict, 
nothing  more  having  occurred.  It  is  averred  in  effect  in 
the  plea  of  the  defendant,  that  the  jurors  in  this  case  at- 
tended in  the  said  court  of  oyer  and  terminer,  on  the 
morning  following  their  discharge,  and  were  thereupon 
discharged  by  the  court.  It  is  conceded,  at  this  day,  that 
the  court  may  discharge  a  jury  in  case  of  necessity,  in  a 
criminal  case,  without  furnishing  a  bar  to  a  new  trial. 
That  the  court,  in  the  exercise  of  its  discretion,  is  to  judge 
of  the  necessity  and  propriety  of  the  discharge,  provided 
there  be  any  facts  on  which  such  discretion  may  be  exer- 
cised. It  has  repeatedly  been  held  that  a  jury,  having  failed 
to  agree,  may  be  thus  discharged.  It  would  not,  we  sup- 
pose, be  doubted  that  other  causes — such*  as  the  sickness 
of  a  juror  or  member  of  the  court,  or  of  the  prisoner — 
would  warrant  the  discharge  of  a  jury  before  verdict,  in  a 
criminal  case.  So,  no  doubt,  there  are  many  other  cases 
in  which  such  discharge  would  be  proper.  "We  think  this 
Vol.  LX.  35 
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case  presents  sach  an  instance.  The  jary  had  separated 
without  having  been  legally  discharged,  after  the  cause 
was  committed  to  them,  and  before  having  rendered  or 
agreed  upon  a  verdict.  Any  verdict  in  the  case,  to  be 
afterwards  rendered  by  that  jury,  would  doubtless  have 
been  invalid,  and  set  aside.  Here,  then,  was  a  necessity 
for  the  exercise  of  the  power  of  the  court,  in  its  discretion, 
and  in  furtherance  of  justice,  to  discharge  the  jury.  That 
power  is  conceded  to  have  been  exercised  by  a  competent 
court.  We  think  such  discharge  constituted  no  bar  to  a 
new  trial  of  the  prisoner. 

Two  questions  have  been  presented  to  us  arising  on  the 
bill  of  exceptions.  One  as  to  the  admission  of  certain 
testimony  of  Barbara  Bowers,  and  the  other  upon  the  re- 
ftisal  to  permit  the  wife  of  the  prisoner  to  be  sworn  as  a 
witness  in  his  behalf.  The  prisoner  was  indicted  for 
arson,  in  setting  fire  to  a  dwelling-house  inhabited  by  one 
George  Beckerich  and  his  family.  Beckerich  and  his 
wife  had  both  testified  that,  simultaneously  with  the  dis- 
covery of  the  fire,  they,  through  an  open  bedroom  win- 
dow, saw  the  prisoner  running  away  from  the  house,  and 
that  Beckerich,  at  the  time,  spoke  to  the  prisoner,  to  the 
effect  that  it  was  useless  for  him  to  run  away,  and  that  he 
was  recognized.  This  testimony  was  received  without  ob- 
jection. The  people  afterwards  called  Barbara  Bowers  as 
a  witness.  She  was  staying  at  the  house  in  question  when 
the  fire  occurred,  and  was  in  the  bedroom  spoken  of,  at 
the  time  of  the  discovery  of  the  prisoner  through  the  win- 
dow. Aniongst  other  things,  she  was  asked,  by  the  dis- 
trict attorney,  <' What  did  you  hear  Beckerich  say,  in  the 
bedroom,  if  anything?"  The  counsel  for  the  prisoner 
thereupon  objected  to  any  evidence  as  to  what  Beckerich 
said,  not  in  the  presence  of  the  prisoner.  The  objection 
was  overruled,  and  exception  taken.  The  question  was, 
in  the  abstract,  altogether  too  broad,  and  plainly  liable  in 
form  to  the  objection  interposed  by  the  prisoner's  counsel. 
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But  it  was  probably  intended  by  the  district  attorney,  and 
understood  by  the  court,  as  calling  only  for  what  was  said 
by  Beckerich  to  the  prisoner.  At  all  events,  the  only 
answer  elicited  by  it  was  a  repetition  of  what  Beckerich 
had  said  to  the  prisoner — '*  I  see  you  John  Beagle."  This 
did  not  purport  to  be  a,  declaration  in  the  absence  of  the 
prisoner,  but  something  said  to  the  prisoner,  who,  accord- 
ing to  the  positive  testimony  of  the  two  previous  witnesses, 
was  within  hearings  at  the  time.  So  that,  although  the 
question  in  itself  was  improper,  it  is  apparent  that  the 
prisoner  has  suffered  no  injury  by  it,  as  the  only  testi- 
mony elicited  by  it  was  competent,  and  the  same  as  had 
been  given  without  objection  by  the  two  previous  wit- 
nesses.    The  exception  is  therefore  immaterial. 

The  rejection  of  the  prisoner's  wife  as  a  witness  was  cor- 
rect. By  the  common  law,  the  husband  and  wife  cannot 
be  witnesses  for  each  other.  The  provisions  of  the  Code 
of  Procedure  do  not  apply  to  proceedings  under  the  crim- 
inal law.  The  act  of  1867,  (ch.  867,)  "  to  enable  the  hus- 
band and  wife  or  either  of  them  to  be  a  witness  for  or 
against  the  other,"  ^c,  expressly  declares  that  it  shall  not 
apply  to  criminal  cases.  The  act  of  1869,  (ch.  678,)  al- 
lowing persons  charged  with  crime  to  be  witnesses  in  their 
own  behalf,  relates  only  to  the  party  charged  with  crime. 

The  proceedings  must  therefore  be  remitted  to  the  oyer 
and  terminer  of  Erie  county,  with  directions  to  that  court 
to  proceed  and  render  judgment  in  the  case ;  and  the  de- 
fendant ordered  to  appear  in  the  next  court  of  oyer  and 
terminer  holden  in  and  for  the  county  of  Erie,  to  perform 
the  condition  of  his  recognizance. 

[FoiTBTH  Bbpabthbnt,  Gbnbbal  Tbbji,  at  Syracuse,  NoTember  18, 1S71. 
MuUmj  p.  J.,  and  Johnton  and  Tal^j  ^Tustioes.] 
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The  power  of  summary  seizure  and  forfeiture  oonferred  by  the  74th  section  of 
the  act  of  congress  known  as  the  Internal  Mevmue  Ad,  upon  the  rerenae 
officials,  to  be  exercised  at  their  discretion,  is  an  extraordinary  power,  in 
derogation  of  common  right.  And  if  it  can  be  maintained,  consistently  with 
that  clause  of  the  constitution  which  provides  that  no  person  shall  be  deprired 
of  his  property  without  due  process  of  law,  or  consistently  with  that  other 
proTision  which  declares  that  the  right  of  the  people  to  be  secure  in  their 
effects  against  unreasonable  seizures,  shall  not  be  violated,  the  statute  con- 
ferring  it  must  be  most  strictly  interpreted,  and  cannot  be  extended,  as 
against  the  citizen,  beyond  what  the  language  of  the  act  imperatively 
requires. 

It  is  only  in  case  of  contumacy  in  refutmg  to  produce  and  exhibit  the  receipt 

for  the  license-tax  which  the  person  of  whom  its  production  is  demanded  has, 

that  the  seizure  mentioned  in  section  74  of  the  act,  is  authorized.    And  the 

power  conferred,  to  seize,  assumes  that  there  is  a  receipt  which  may  be 

-  produced. 

The  authority  to  seize  the  property  of  a  peddler,  under  that  section,  was  only 
intended  by  congress  to  secure  the  production  and  exhibition  to  the  officer 
of  such  receipt  or  evidence  of  payment  as  might  have  been  issued  to  the 
peddler  by  the  collector ;  and  not  to  authorize  a  seizure  in  case  the  required 
special  tax  had  not  been  paid. 

The  right  to  seize  and  forfeit  the  team  of  a  peddler  is  not  conferred  upon 
assistant  assessors  of  internal  revenue  on  account  of  the  insufficiency,  in 
their  opinion,  of  the  amount  paid  as  a  special  tax,  or  for  any  defect  which 

'  they  may  think  exists  in  the  form,  or  substance,  of  the  receipt  which  has 
been  issued  by  the  collector,  and  which  is  produced  and  exhibited  to  them, 
on  demand. 

They  are  not  called  upon  to  exercise  the  Judicial  power  of  determining  such 
questions,  but  only  to  act  upon  a  patent  fact  within  their  own  cognizance. 

APPEAL,  by  the  plaintiffs,  from  the  order  of  the  county 
court  of  Cattaraugus  county,  setting  aside  a  judgment 
for  the  plaintiffs,  rendered  on  the  report  of  a  referee,  and 
directing  a  new  trial.    The  facts  appear  in  the  opinion. 

TT.  F.  Cognpelly  for  the  appellants, 

I.  The  defendant  had  no  legal  right  or  authority  to  take 
into  his  possession  and  detain  the  peddling  establishment 
and  goods  of  the  plaintiffs  mentioned  in  the  complaint. 
The  plaintiffs,  at  the  time  of  the  seizure,  had  fully  com-* 
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plied  with  all  the  provisions  and  requirements  of  the  act 
of  congress,  entitled  "  An  act  to  provide  internal  revenue 
to  support  the  government,  to  pay  interest  on  the  public 
debt,  and  for  other  purposes.  Approved  June  30,  1864, 
as  subsequently  amended."  They  traveled  with  two  horses, 
and  are  classified  and  rated  by  section  79,  subdivision  82, 
of  the  act^  as  follows  :  "  When  traveling  with  two  horses 
or  mules,  the  second  class,  and  shall  pay  twenty-five  dol- 
lars," unless  the  peddler  shall  sell,  or  offer  to  sell,  goods 
in  the  original  packages,  and  then  $50.  (§  79,  subd.  32. 
13  Stat,  at  Large,  p.  248,  251,  §  79.  2  BrigMy'a  Dig.  346.) 
The  plaintiffs  proved,  by  Adon  D.  Crosby,  that  they  did 
not  sell,  or  offer  to  sell,  in  the  original  packages,  and  the 
referee  has  so  found  as  a  question  of  fact  At  the  time  of 
the  seizure,  the  plaintiffs  had  paid  a  special  tax  for  this 
peddling  establishment  of  $25  as  peddlers  of  the  second 
class,  and  had  received  from  the  collector  of  the  district 
in  which  they  resided,  a  special  tax  receipt  therefor,  dated 
April  23, 1868,  for  the  year  ending  May  1, 1869,  and  which 
the  plaintiffs  exhibited  on  the  demand  of  the  defendant. 

n.  At  the  time  of  the  seizure,  and  in  the  month  of 
August  previous,  the  plaintiffs  had  applied  for,  and  paid 
to  the  government,  an  additional  special  tax  of  $25  on  this 
same  peddling  establishment,  for  the  year  ending  May  1, 
1869,  making  in  the  aggregate  $50.  This  application  was 
made,  and  money  paid,  in  order  to  avoid  further  difficulty 
with  the  defendant,  and  not  because  their  business  required 
it,  and  was  made  as  soon  as  it  came  to  the  knowledge  of 
the  plaintiffs  that  the  defendant  had  made  objections  to 
their  first  tax  receipt.  They  acted  in  good  faith,,  and  there 
is  no  evidence  in  the  case  proving,  or  tending  to  prove, 
that  they  attempted  to  evade  the  law. 

in.  The  plaintiffs,  on  the  20th  of  September,  1868,  pre- 
sented  to  the  defendant  the  first  and  the  additional  special 
tax  receipt,  and  demanded  the  possession  of  the  property. 
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The  defendant  refused  to  deliver  the  same,  and  detained 
it  until  the  28th  of  September.  Subsequent  to  the  seizure, 
no  proceedings  were  had  under  section  74.  The  defend- 
ant had  no  legal  right  or  authority  to  detain  said  property 
after  such  presentation  and  demand. 

IV.  The  only  right  or  authority  the  defendant  had  to 
seize  this  property,  is  the  right  and  authority  with  which 
he  was  invested  by  section  74  of  the  act  Section  73  im- 
poses a  penalty  upon  those  engaged  in  business  without 
having  paid  a  special  tax.  Section  74  provides:  ^^And 
every  person  exercising  or  carrying  on  any  trade,  business 
or  profession,  or  doing  any  act  for  which  a  special  tax  is 
imposed,  shall,  on  demand  of  any  officer  of  internal  revenue, 
produce  and  exhibit  the  receipt  for  the  payment  of  the  tax, 
and  unless  he  shall  do  so,  may  be  taken  and  deemed  not 
to  have  paid  such  tax."  Such  persons  are  liable  to  the 
penalty  imposed  by  section  73.  Section  74  further,  pro- 
vides: "And  in  case  any  peddler  shall  refuse  to  exhibit 
his  or  her  receipt,  as  aforesaid,  when  demanded  by  any 
officer  of  internal  revenue,  said  officer  may  seize,"  Ac. 
This  statute  is  penal  in  its  nature,  imposing  a  forfeiture 
of  property,  and  should  be  strictly  construed.  It  applies 
only  where  there  is  a  refusal  to  exhibit  any  receipt,  and 
cannot  apply  where  the  party  exhibits  a  receipt  defective 
in  form  or  insufficient  in  amount.  The  plaintiffs  did  not 
refuse  to  exhibit  their  tax  receipt,  but,  on  the  contrary, 
did  exhibit  it  when  demanded  by  the  defendant. 

V.  It  is  an  admitted  fact  in  the  case,  that  the  plainti& 
were  the  owners  of  the  property,  and  Charles  Wales,  who 
drove  the  establishment,  was  the  agent  of  the  plaintiffs, 
under  a  salary,  and  had  no  interest  in  the  goods.  The 
tax  receipts  were,  therefore,  properly  issued  in  the  name 
of  the  iirm.  The  Hon.  E.  A.  Rollins,  commissioner  of 
internal  revenue,  has  given  the  statute  the  following  con- 
struction upon  this  point)  in  reply  to  a  communication 
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addressed  to  him  by  Hon.  George  F.  Edmunds^  United 
States  Senator : 

"  Washington,  March  Sd^  1869. 
Sir :  You  state  that  a  certain  firm  of  persons  in  Vermont, 
engaged  in  the  manafactaring  of  tinware,  employ  and 
send  out  a  large  nnmber  of  men,  who  sell  such  ware  for 
them,  traveling  from  place  to  place  in  the  manner  of  ped- 
dlers ;  that  the  firm  owns  the  goods,  the  horses  and  carts, 
and  pays  the  special  tax  for  all  the  men;  that  it  often 
happens  that  one  of  these  men  is  dismissed  or  voluntarily 
leaves  the  employ  of  the  firm^  and  that  inasmuch  as  the 
special  tax  receipts  are  not  transferable  from  person  to 
person,  the  amount  paid  for  the  unexpired  portion  of  the 
special  tax  year  is  lost  to  them.  You  inquire  if  some  such 
construction  cannot  be  given  the  statute  as  shall  prevent 
this  loss  to  the  firm,  and  yet  be  reasonable  and  just  to  the 
government,  and  not  violate  the  spirit  of  the  law.  I  reply 
that,  in  my  opinion,  under  the  circumstances,  and  upon 
the  facts  as  presented,  the  firm  may  be  regarded  as  the 
peddler,  and  that  the  men  thus  employed  and  sent  out, 
like  the  clerks  in  a  store,  may  sell  for  them  in  the  manner 
above  mentioned^  under  special  tax  receipts  issued  in  the 
name  of  the  firm.  Each  of  the  employees  should  be  able 
to  exhibit  a  peddler's  special  tax  receipt,  upon  the  demand 
of  an  internal  revenue  officer,  and  should  also  be  prepared 
to  show  that  he  is  actually  in  the  employ  of  the  person  or 
firm  whose  name  appears  upon  the  receipt.  A  change  of 
part,  or  of  all  the  individual  members  of  a  firm,  is  a 
change  of  the  firm.  The  new  firm  is  a  distinct  person,  in 
law,  from  the  old  one,  and  requires  a  separate  license. 
Consequently,  in  the  case  stated,  a  change  in  the  firm 
would  necessitate  the  payment  of  a  special  tax  in  the  case 
of  each  and  every  employee,  regardless  of  the  taxes  paid 
by  the  old  firm. 

Very  respectfully,  E.  A.  Rollins, 

Commissioner." 


] 


552        CASES  IN  THE- SUPREME  COURT. 

Crosby  p.  Brown. 

D.  JET.  Bolle$j  for  the  respondent 

L  The  special  tax  receipt  produced  by  Wales,  npon  de- 
mand of  the  appellants,  did  not  answer  the  requirements 
of  the  act  of  congress.  1.  It  did  not  designate  Wales  as 
the  peddler,  or  refer  to  him  in  any  way.  The  act  impera- 
tively required  him  to  be  thus  designated  or  referred  to. 
The  seizure  clause  of  section  74,  already  quoted,  provides 
that  "  in  case  any  peddler  shall  refuse  to  exhibit  his  re- 
ceipt," &c.,  the  officer  may  seize,  clearly  evincing  that  the 
receipt  to  be  produced  is  a  receipt  belonging  to  the  person 
found  peddling  wares,  and  which  mentions  his  name. 
Section  71  provides  that  no  person  engaged  in  any  busi- 
ness specified  in  a  subsequent  section  of  the  act,  shall 
prosecute  that  business  without  paying  a  special  tax  there- 
for. Section  72  provides  that  every  such  person  shall 
register  the  character  of  his  business,  with  certain  other 
details,  in  the  office  of  the  assistant  assessor  in  his  district. 
And  if  he  is  a  peddler,  shall  state  ^^  whether  he  designs  to 
travel  on  foot,  or  with  one,  two  or  more  horses,  or  mules," 
and  shall  pay  the  special  tax  to  the  collector,  ^^  who  shall 
give  a  receipt  therefor."  It  is  incontestably  the  sense  of 
this  section,  that  the  person  who  is  to  pay  the  special  tax 
and  take  the  receipt  is  the  person  who  designs  to  travel 
with  the  wares.  Subdivision  32  of  section  79  is  still  more 
precise  and  emphatic.  It  enacts  that  '^  peddlers  shall  be 
classified  and  rated  as  follows,  to  wit :  When  traveling 
with  more  than  two  horses  or  mules,  the  first  class,  and 
shall  pay  fifty  dollars ;  when  traveling  with  two  horses  or 
mules,  the  second  class,  and  shall  pay  twenty-five  dollars; 
when  traveliug  with  one  horse  or  mule,  the  third  class, 
and  shall  pay  fifteen  dollars ;  when  traveling  on  foot  or 
by  public  conveyance,  the  third  class,  and  shall  pay  ten 
dollars."  Here  the  statute  leaves  no  doubt  whatever  that 
the  person  who  is  to  pay  the  special  tax  is  the  person  who 
travels  with  the  pack  or  wagon,  and  that  the  person  who 
so  travels  is  the  ^^  peddler"  intended  and  designated  by 
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the  law.  Section  74  provides  for  the  contents  of  the 
special  tax  receipt  to  be  issued  by  the  collector,  and  re- 
quires it  to  state,  if  issued  to  a  peddler,  whether  the  tax 
imposed  is  for  "  traveling  on  foot,  or  with  one,  or  two, 
or  more  horses  or  mules.''  It  further  requires  that  the 
receipt  shall  state  ^'the  name  and  place  of  abode  of  the 
person  paying  the  tax."  Thus  the  law  itself  unmistake- 
ably  designates  the  person  who  is  to  pay  the  special  tax 
imposed  upon  the  occupation  of  a  peddler,  as  the  person 
who  travels  with  the  goods,  and  requires  the  receipt  to 
specify  his  name  as  that  of  the  peddler.  Such,  too,  was 
the  construction  of  the  revenue  department,  from  its 
foundation  till  long  after  the  transaction  in  controversy. 
It  will,  however,  be  insisted  by  the  respondents,  that  inas- 
much as  Wales  was  simply  their  salaried  agent,  and  had 
no  interest  in  the  business,  they,  being  the  proprietors  of 
the  establishment,  were  essentially  the  peddler,  and  the 
receipt  in  their  name  was  sufficient.  It  is  believed  that 
this  theory  will  not  bear  an  instant's  scrutiny,  (a.)  It  is 
emphatically  contradicted  by  the  provisions  and  defini- 
tions embodied  in  the  law  already  cited,  (i.)  The  common 
definition  of  "peddler"  is,  "a  traveling  foot-trader — one 
that  carries  about  small  commodities  on  his  back,  or  in  a 
cart  or  wagon,  and  sells  them."  (Webster.)  This  defini- 
tion applies  perfectly  to  the  participation  of  Wales  in 
the  business,  but  in  no  way  to  that  of  the  respondents, 
(c.)  The  seizure  clause  of  the  act  itself  would  seem  con- 
clusive. From  whom  is  the  officer  to  make  the  demand? 
Clearly  from  the  party  he  finds  peddling  within  his  juris- 
diction, and  not  some  person  entirely  outside  of  it.  Whose 
receipt  is  to  be  demanded  ?  "  His,"  that  is,  the  receipt 
of  the  person  upon  whom  the  demand  is  made,  as  the 
statute  clearly  indicates.  What  property  is  to  be  seized 
in  case  the  demand  is  not  complied  with  ?  Evidently  the 
property  such  person  is  found  using  in  that  business.  No 
fair  or  undistorted  construction  can  render  this  part  of  the 
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law  in  any  other  manner.  (e2.)  The  law  does  not  dis- 
criminate in  any  place  between  the  dealer,  who  peddles 
from  his  own  establishment,  and  him  who,  as  agent  merely, 
peddles  from  the '  establishment  of  his  employer.  Yet  it 
is  absurd  to  suppose  that  the  legislators,  who  framed  and 
passed  their  law,  were  not  aware  that  a  large  body  of  the 
peddlers  in  the  country  were  merely  agents,  and  equally 
absurd  to  suppose  that,  had  any  distinction  been  intended 
between  the  two  classes,  it  would  not  have  been  expressed 
by  apt  and  explicit  language  in  the  law  itself,  (e.)  Upon 
the  respondents'  theory,  Wales  had  no  need  of  a  license, 
even  in  their  names.  If  they  were  the  peddlers,  it  should 
be  in  their  hands,  not  his,  and  the  only  legal  demand  for 
its  production  possible,  was  to  be  made  on  them.  Nay, 
more ;  if  the  employer  is  the  peddler,  he  need  pay  but  one 
special  tax,  and  possess  but  one  receipt,  although  he  sends 
out  a  score  of  itinerating  agents  disposing  of  bis  goods 
from  as  many  di£Perent  establishments.  (/.)  The  con- 
struction contended  for  by  the  respondents  is  not  only  in- 
compatible with  the  language  of  the  la^,  but  is  hostile  to 
its  policy.  The  act  discriminates  against  the  peddler,  as 
contrasted  with  all  other  classes  of  business  men,  liable  to 
pay  a  special  tax.  It  bases  this  discrimination  upon  the 
essential  vagabondage  both  of  his  business  and  his  charac- 
ter, and  to  prevent  him  from  evading  his  duty  under  the 
law,  by  a  resort  to  those  facilities  of  escape  with  which 
his  very  occupatibn  supplies  him,  vests  in  the  officer  the 
power,  by  summary  seizure  and  condemnation,  to  prevent 
such  evasion.  Yet  if  the  theory  mooted  is  sound — 'if  it  is 
sufficient  that  the  employer,  who  may  be  a  thousand  miles 
away,  have  a  receipt,  or  the  traveling  agent  carry  one  in 
the  name  of  his  alleged  principal — in  nine  cases  out  often 
the  seizure  clause  of  the  law  is  an  utterly  dead  letter. 
(^.)  The  fact  is,  and  it  is  patent  on  the  face  of  the  law, 
and  the  character  of  this  occupation,  that  as  the  traveling 
agent  in  every  such  case  is  distant  from  the  supervision 
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of  his  employer ;  as  be  is  himself  the  apparent  owner  of  the 
establishment ;  as  he  disposes  of  the  goods  in  quantities, 
on  terms,  and  as  to  prices,  to  suit  his  own  .discretion,  un- 
checked by  any  ostensible  superior;  as  he  is  the  active 
dealer,  and  his  principal  merely  the  distant  source  of  sup- 
ply; as  he  attends  but  one  establishment,  while  the  prin- 
cipal may  be  possessed  of  many ;  and  finally,  as  he  carries 
with  him  all  the  indicia  of  an  occupation  liable  to  special 
tax,  while  the  proprietor  at  home  is  surrounded  by  no 
such  palpable  evidences  of  liability,  the  law  regards  the 
agent  as  the  principal,  for  all  the  purposes  of  imposing  and 
enforcing  the  special  tax.  2.  But  even  conceding  that  the 
designation  of  Wales  in  the  receipt  was  needless,  that 
document  was  still  a  nullity.  In  most  classes  of  business, 
subject  to  the  payment  of  a  special  tax,  carried  on  by  a 
firm,  it  is  sufficient  that  the  firm  pay  the  special  tax,  but 
under  the  provisions  of  section  78  each  member  of  a  firm 
of  peddlers  is  obliged  to  pay  the  special  tax  imposed  on 
that  business.  The  tax  in  question  was  paid  by  the  firm, 
and  ran  to  the  firm,  and  neither  member  paid  a  special  tax 
as  peddler,  or  for  either  establishment  the  firm  sent  out. 
3.  According  to  the  definition  in  the  first  proviso  of  sub- 
division 32,  of  section  79,  the  establishment  in  question 
was  that  of  a  peddler  of  the  first  class.  As  clearly  shown 
by  the  plaintiffs  themselves,  on  the  trial,  Wales  sold  '^  dry 
goods,  foreign  or  domestic,  by  one  or  more  original  pieces 
or  packages  at  one  time  to  the  same  person  or  persons." 
He  sold  altogether  to  merchants  and  dealers  on  his  route. 
Crosby  says  that  *'  he  sold  in  pieces  or  packages  as  put  up 
by  the  manufacturer ;"  that  '*  he  sold  thread  in  boxes  as 
put  up  by  the  manufacturer,  a  dozen  spools  in  a  box ;" 
that  although  he  (Crosby)  had  been  informed  that  the 
manufacturers,  of  thread  did  put  up  cases  of  a  hundred 
dozen  boxes  of  spools,  he  knew  nothing  about  that  per- 
sonally, but  the  firm  purchased  by  the  box,  although  buy- 
ing quantities  of  boxes  at  a  time."    But  whatever  may  be 
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the  case  as  to  the  thread,  there  is  no  dispute  that  Wales 
sold  other  goods  in  pieces  and  packages  as  put  up  by  the 
manufacturer.  This  fact  made  somebody  connected  with 
the  establishment  a  peddler  of  the  first  class,  and  subjected 
him  to  the  payment  of  a  special  tax  of  fifty  dollars,  instead 
of  twenty-five.  As  the  latter  sum  only  was  named  in  the 
receipt  produced,  the  document  was  wholly  nugatory. 

in.  If  the  receipt  was  defective  in  any  of  the  particulars 
referred  to,  the  defendant  was  not  only  justified  in  mak- 
ing the  seizure,  but  was  bound  by  his  ofKcial  duty  to  make 
it.  1.  The  provision  already  cited  declares  that ^^  in  case 
any  peddler  shall  refuse  to  exhibit  his  or  her  receipt  as 
aforesaid,  when  demanded,"  &c.,  the  officer  may  seize. 
The  words  *'  as  aforesaid "  in  this  connection  evidently 
refer  to  so  much  of  the  antecedent  sentence  as  goes  to 
give  quality  and  character  to  the  receipt  which  most  be 
produced,  in  order  to  meet  the  exigency  of  the  provision. 
They  cannot  refer  to  that  part  of  the  antecedent  sentence 
relating  to  the  receipt  being  demanded,  because  immedi- 
ately after  the  words  "as  aforesaid"  occur  the  words 
'^  when  demanded,"  &c.  The  phrase  evidently  means  that 
in  case  any  peddler  shall  refuse  to  exhibit  his  or  her  receipt 
for  the  payment  of  the  tax  imposed  for  his  business  or 
occupation,  he  subjects  his  establishment  to  seizure.  It  is 
not  sufficient  to  exhibit  a  receipt  for  the  payment  of  a 
special  tax.  He  is  required  to  exhibit  his  receipt  for  the 
'  payment  of  the  special  tax,  and  when  he  fails  to  comply 
with  this  requirenaent  he  has  "  refused"  to  exhibit  his  re- 
ceipt, within  the  meaning  of  the  provision.  2.  That  a  non- 
production  of  the  proper  receipt,  upon  demand,  is  a  refusal 
to  exhibit  it,  within  the  sense  of  the  statute,  is  apparent  from 
the  context  and  purpose  of  the  provision.  The  object  of 
the  seizure  clause  is  to  prevent,  by  summary  measures, 
the  evasion  of  the  revenue  law  by  a  fugitive  and  uncertain 
class  of  dealers,  not  merely  to  punish  them  for  contumacy 
in  refusing  to  produce  an  adequate  receipt  when  they  have 
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one,  bat  for  not  having  paid  the  special  tax  imposed,  of 
which  the  non-production  of  the  proper  receipt  is  conclu- 
sive evidence.  This  being  so,  the  production  of  an  inade- 
quate receipt  or  the  non-production  of  any,  is  a  refusal  to 
produce,  and  subjects  the  ofi*ender  to  the  penalty.  3.  In 
the  present  case  Wales  was  not  only  entirely  without  ex- 
cuse, but  his  production  in  September  of  the  same  receipt 
which  the  defendant  had  refused  to  accept  as  sufficient 
two  months  before,  was  a  contumacious  and  aggravated 
refusal  to  produce  the  proper  document  It  is  true,  he 
stated  that  another  special  tax  receipt  had  been  paid  for  and 
would  soon  be  forthcoming,  but  what  the  law  exacted  of 
him  was  precisely  what  the  defendant  demanded,  not  an 
oral  statement  which  might  or  might  not  be  true,  but  a 
document  answering  the  requirements  of  the  law,  and 
importing  absolute  verity  upon  its  face.  Besides,  how 
could  the  defendant  know  that  the  new  receipt  applied 
for  would  not  be  as  defective  as  the  old,  and  indeed  when 
it  finally  made  its  appearance,  it  was,  as  appears,  infected 
with  the  same  points  of  non-compliance  with  the  act  as 
the  first,  except  that  the  new  and  old  receipts  together 
furnished  evidence  that  $50,  instead  of  $25  only,  had  been 
paid  on  account  of  the  establishment,  as  that  of  a  peddler 
of  the  first  class.  *  4.  The  defendant's  duty  in  the  prem- 
ises was  plain  and  unmistakeable.  The  law,  it  is  true, 
declares  that  in  case  of  non-production  of  a  proper  receipt 
upon  demand,  the  officer  ^^  may"  seize,  thus  vesting  him 
apparently  with  a  discretion  as  to  whether  he  should  exer- 
cise the  power  or  not.  But  there  came  a  time  when  the 
permissive  term  devolved  upon  the  defendant  an  impera- 
tive obligation.  When,  in  July,  this  defective  receipt  was 
exhibited,  the  defendant  did  right  in  pointingout  its  defects, 
refraining  from  seizure,  but  warning  Wales  of  the  conse- 
quence of  a  repetition.  When,  in  September,  the  same 
document  was  produced,  with  a  perfectly  baseless  apology 
for  the  lack  of  another,  the  defendant  acted  only  in  obedi- 
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ence  to  the  plainest  dictates  of  official  duty,  in  adminis- 
tering the  penalty.  5.  That  the  property  seized  belonged 
to  the  respondents  and  not  to  Wales  does  not  argue  against 
its  liability  to  seizure,  (a.)  The  law  declares  that  the 
officer,  in  case  of  default,  may  seize  the  horse  or  mule, 
wagon,  &c.  *'of"  the  person  refusing  to  comply  with  the 
demand.  The  word  "of"  is  used  both  in  a  proprietary 
and  in  a  possessive  sense,  and  its  generic  and  primaiy 
meaning  includes  the  one  as  well  as  the  other.  Hence 
the  exigency  of  the  term  is  entirely  answered  by  con- 
struing the  phrase  as  meaning  that  the  officer  may  seize 
the  horse  or  mule,  wagon,  &c.,  in  the  possessioa  of  the 
person  refusing,  (b.)  If  the  law  designates  the  traveling 
agent  as  the  peddler,  it  assumes  him  to  be  the  proprietor  for 
all  its  purposes  of  imposing  and  collecting  the  special  tax 
against  the  establishment.  Not  can  the  employer  complun, 
for  it  is  his  duty  either  to  provide  his  agent  with  a  proper 
and  adequate  receipt,  or  to  see  to  it  that  the  property  is 
intrusted  to  an  agent  armed  with  a  document  competent 
to  protect  it  (<?.)  If  the  respondents  are  to  be  regarded 
as  the  peddler,  and  the  receipt  produced  was  void  either 
because  it  was  not  in  the  name  of  a  member  of  the  firm 
or  because  the  establishment  was  of  a  peddler  of  the  first 
class,  then  of  course  the  property  was  liable  to  seizure, 
because  they,  in  law,  were  the  party  refusing  to  produce 
an  adequate  receipt  upon  the  demand  of  the  officer, 
although  the  refusal  was  made  in  the  person  of  their  sub- 
ordinate. 

rV.  The  referee  decided  the  case  in  favor  of  the  re- 
spondents substantially  upon  the  ground  that  as  they  had, 
prior  to  the  seizure,  paid  to  the  collector  the  additional 
$25,  making  a  total  payment  of  $50,  special  tax  oh  account 
of  this  establishment,  the  law  had  been  in  spirit  complied 
with.  This  position  is  utterly  untenable  as  a  basis  of  the 
judgment  1.  It  utterly  ignores  the  defect  in  the  receipt 
in  failing  to  name  the  peddler  himself,  or  the  reG(^ondent8 
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individually.  2.  It  equally  ignores  the  statute,  which  pro- 
vides (§  74)  that  if  a  person  engaged  in  a  business  subject 
to  special  tax  shall,  on  demand,  fail  to  produce  the  receipt 
for  its  payment,  "  he  may  be  taken  and  deemed  not  to 
have  paid  such  tax.  And  in  case  any  peddler  shall  refuse" 
to  produce  his  receipt,  &;c.,  the  officer  may  seize.  It  is 
not  the  payment  of  the  tax,  but  the  production  of  the 
voucher,  that  is  to  save  the  property  from  seizure. 

Y.  If  the  seizure  was  lawful,  the  detention  was  equally 
so,  so  far  as  concerns  the  appellant,  notwithstanding  the 
presentation  of  the  additional  receipt.  1.  That  receipt 
was  as  defective  as  the  first,  and  in  the  same  way.  2.  The 
law  nowhere  vested  the  appellant  with  the  power  of  restitu- 
tion, and  indeed  nowhere  compels  any  officer  in  such  case 
to  release  the  seizure  upon  ex  post  facto  proof  of  payment 
of  the  tax.  3.  The  appellant  had  no  jurisdiction  over 
the  property  after  seziure.  Immediately  upon  being  seized 
it  fell  under  the  jurisdiction  of  the  assessor,  and  any  ap- 
plication for  a  release  was  to  be  made  to  the  assessor,  and 
to  him  alone.  The  appellant  could  not  be  charged  or  put 
in  default 

Btf  the  Court,  Talgott,  J.  This  was  an  action  against 
the  defendant  for  seizing  a  pair  of  horses,  harness,  wagon 
and  load  of  goods,  belonging  to  the  plaintiffs,  and  detain- 
ing the  same  against  their  consent.  The  defendant  at- 
tempted to  justify  the  seizure  as  assistant  assessor  of 
internal  revenue. 

The  plaintiffs  are  copartners,  doing  business  at  Cuba, 
in  Allegany  county,  which  is  within  the  27th  collection 
district  of  the  State  of  New  York,  under  the  provisions  of 
the  act  of  congress  known  as  the  Internal  Revenue  Act. 
They  had  two  teams,  consisting  of  a  wagon  and  two  horses, 
each  in  charge  of  an  agent  employed  at  a  salary  and  en- 
gaged in  peddling  from  such  wagons  on  different  routes. 
The  team  in  question  was  accompanied  by,  and  under  the 
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charge  of,  Charles  B.  Wales,  who  was,  as  stated,  employed 
by  the  plaintifis  as  their  agent  in  peddling,  at  a  salary, 
and  having  no  interest  in  the  team  or  goods  thereby  con- 
veyed. The  accustomed  route  of  Wales  embraced  the 
village  of  Olean,  in  Cattaraugus  county,  which  is  within 
the  third  division  of  the  Slst  district  of  the  State  of  Kew 
York)  under  the  internal  revenue  law,  and  the  defendant 
was,  before  and  at  the  time  of  the  seizure,  assistant  as- 
sessor of  internal  revenue,  in  that  division,  under  the  said 
act.  The  internal  revenue  act  of  June  1864,  as  subse- 
quently amended,  (§  79,)  classifies  peddlers  into  classes, 
and  designates  those  traveling  with  two  horses  or  males 
as  of  the  second  class,  and  provides  that  those  so  traveling 
shall  pay  a  license  tax  of  twenty-five  dollars,  unless  they 
shall  sell  or  offer  to  sell  certain  goods  in  the  original  pack- 
ages, in  which  case  they  are  to  pay  fifty  dollars.  The 
plaintiffs  had  paid  for  each  of  their  teams  a  tax  of  (25,  as 
peddlers  of  the  second  class,  to  the  collector  of  the  27th 
district,  in  which  their  store  was  located,  and  taken  sep- 
arate receipts  therefor,  one  of  which  was  in  the  custody 
of,  and  carried  by,  Wales  on  his  route.  In  July,  1868, 
the  defendant  found  Wales  with  the  eetablishment  in  his 
charge  at  Olean,  traveling  and  peddling  goods,  and  he 
thereupon  demanded  that  Wales  should  produce  and  ex- 
hibit his  receipt  for  the  payment  of  the  special  tax  pre- 
scribed in  the  act  of  congress.  Wales  thereupon  produced 
and  exhibited  to  the  defendant  the  receipt  which  bad  been 
given  to  the  plaintifis  by  the  collector  of  the  27th  district, 
for  the  payment  of  twenty-five  dollars,  as  a  peddler  of  the 
second  class,  for  the  year  ending  May  1st,  1869.  The  de- 
fendant thereupon  told  Wales  that  the  receipt  thus  pro- 
duced was  defective;  first,  because  it  did  not  mention  the 
name. of  Wales,  but  only  the  names  of  the  plaintiffs;  and 
second,  because  Wales  was,  as  the  defendant  claimed,  sell- 
ing foreign  and  domestic  dry  goods  in  the  original  pack- 
ages to  the  same  person  or  persons.    That  the  special  tax 
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in  such  case  was  fiffcy  dollars,  and  that  the  receipt  shoald 
have  been  for  the  latter  sum.  The  defendant  then  made 
no  seizure,  but  informed  Wales  he  should  do  so  the  next 
time  he  found  him  with  that  or  a  similarly  defective  re- 
ceipt. Wales  soon  after  informed  his  employers,  the 
plaintiffs,  what  the  defendant  had  said,  and  thereupon  the 
plaintiffs  made  an  application  to  the  assessor  of  the  27th. 
district,  for  a  re-assessment  of  their  license,  and  paid  an  v 
additional  twenty-five  dollars  on  each  of  their  said  ped- 
dling establishments.  The  license  was  duly  re-assessed, 
and  the  collector  of  the  27th  district,  on  the  receipt  of 
these  additional  sums,  and  on  the  19th  day  of  August, 
1868,  gave  two  additional  receipts  dated  on  that  day, 
in  a  form  which  appears  to  have  been  in  use  in  case  of 
re-assessment  of  a  United  States  license,  which,  after  re- 
citing that  whereas  license  No.  —  &c.,  granted  to  Crosby 
&  Keller,  had  been  re-assessed  by  the  assessor  for  the  dis- 
trict, in  the  sum  of  twenty-five  dollars,  which  assessment 
had  been  returned  to  the  said  collector  for  collection, 
acknowledged  the  receipt  of  the  amount  of  the  said  re- 
assessment, and  granted  that  the  receipt  (termed  certifi- 
cate) might  be  attached  to  said  license,  and  when  attached, 
should  be  a  good  and  sufficient  indorsement  thereon.  This 
receipt  or  certificate  of  re-assessment  was  not  received  by 
the  plaintiff's  till  the  19th  day  of  September,  1868.  On 
the  18th  of  September,  the  day  before  the  plaintiffs  re- 
ceived the  certificate  and  receipt  for  the  amount  of  the 
re-assessment,  the  defendant  again  encountered  Wales  at 
Olean,  traveling  and  peddling  with  the  establishment 
under  his  charge,  and  thereupon  demanded  that  Wales 
should  produce  and  exhibit  his  special  tax  receipt.  And 
thereupon  Wales  did  produce  and  exhibit  to  the  defend- 
ant the  same  special  tax  receipt  which  he  had  before,  in 
July,  exhibited  ;  neither  he  nor  the  plaintiffs  at  that  time 
having  any  other  applicable  to  the  establishment  under 
charge  of  Wales.  The  defendant  thereupon  inquired  of 
Vol.  LX.  36 
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Wales  if  his  employers  had  applied  for  an  additioiial 
license,  and  was  informed  by  him  that  they  had,  and  ex- 
pected it  every  mail ;  that  they  had  sent  to  the  collector  of 
the  27th  district  the  additional  $25,  to  make  up  the  $50 
required  of  a  peddler  of  the  first  class.  The  defendant 
said  that  would  not  do  ;  that  he  must  have  the  additional 
receipt  before  Wales  could  proceed,  and  thereupon,  as 
such  assistant  assessor,  seized  and  took  possession  of  the 
establishment,  including  the  horses,  wagon,  harness,  ap- 
purtenances and  goods,  and  reported  the  facts  to  the 
assessor  of  the  31st  district.  On  the  20th  of  September, 
the  day  after  the  plaintiffs  received  from  this  collector  the 
certificate  of  re-assessment,  they  exhibited  the  same  to  the 
defendant,  attached  to  the  first  receipt  which  had  before 
been  exhibited  to  him,  and  demanded  a  release  of  siud 
seizure,  which  the  defendant  refused  without  an  order 
from  the  assessor.  The  defendant  retained  the  property 
in  his  possession  for  about  ten  days,  when  it  was  released 
to  the  plaintiffs  by  order  of  said  assessor.  For  the  dam- 
ages resulting  for  the  seizure  and  detention  for  the  ten 
days,  the  action  is  brought;  and  the  referee  reported  in 
favor  of  the  plaintiffs  for  the  amount  of  the  damages 
found  by  him  to  have  been  sustained  by  the  plaintiffs  by 
reason  of  such  seizure  and  detention. 

The  seizure  in  question  is  claimed  to  have  been  made 
under  the  74th  section  of  the  internal  revenue  act,  which 
provides  as  follows  :  '*  Every  person  exercising  or  carry- 
ing on  any  trade,  business  or  profession,  or  doing  any  act 
for  which  a  special  tax  is  imposed,  shall,  on  demand  of  any 
ofiicer  of  internal  revenue,  produce  and  exhibit  the  receipt 
for  the  payment  of  the  tax ;  and  unless  he  shall  do  so,  he 
may  be  taken  and  deemed  not  to  have  paid  such  tax. 
And  in  case;,any  peddler  shall  refuse  to  exhibit  his  or  her 
receipt  as  (.^presaid,  when  demanded  by  any  officer  of 
internal  revenue,  said  ofiicer  may  seize  the  horse  or  mule, 
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wagon  and  contents,  or  pack,  bundle  or  basket,  of  any 
person  so  refusing/' 

The  section  then  proceeds  to  provide  for  a  notice  to 
show  cause  why  the  property  so  seized  should  not  be  for- 
feited, and  that  if  no  sufficient  cause  be  shown,  the  assessor 
may  direct  a  forfeiture,  and  order  a  sale  for  the  benefit  of 
the  United  States.  What  cause  can  be  shown  to  avoid 
the  forfeiture  is  not  indicated.  The  preceding  section  of 
the  act  (§  73)  provides  a  penalty  for  the  carrying  on  of 
any  trade  or  business,  or  doing  any  act,  for  the  carrying 
on  or  doing  of  which  a  special  tax  is  imposed,  without  the 
payment  thereof  as  required  by  law,  to  wit,  a  fine  of  not 
less  than  910,  nor  more  than  $500. 

The  power  of  summary  seizure  and  forfeiture  conferred 
by  the  74th  section  upon  the  thousands  of  internal  revenue 
officials  throughout  the  country,  to  be  exercised  at  their 
discretion,  is  an  extraordinary  power,  in  derogation  of 
common  right,  and  if  it  can  be  maintained  consistently 
with  that  provision  of  the  constitution,  which  provides 
that  no  person  shall  be  deprived  of  his  property  without 
due  process  of  law,  or  consistently  with  that  other  pro- 
vision, which  declares  that  the  right  of  the  people  to  be 
secure  in  their  effects  against  unreasonable  seizures,  shall 
not  be  violated,  (as  to  which  we  express  no  opinion,)  it 
certainly  can  need  no  argument  to  show  that  the  statute 
conferring  it  must  be  most  strictly  interpreted,  and  cannot 
be  extended,  as  against  the  citizen,  one  iota  beyond  what 
the  language  of  the  act  imperatively  requires. 

The  defendant  made  the  seizure,  in  this  instance,  upon 
the  ground  that  the  plaintiffs  (or  their  agent,  Wales)  were 
doing  the  business  without  having  paid  the  special  tax 
required  by  law  to  be  paid  by  persons  transacting  such 
business,  and  perhaps  upon  the  further  ground,  that  the 
certificate  of  the  collector  did  not  contain  the  name  of 
Wales  the  agent,  but  only  the  names  of  his  employers  who 
had  paid  the  tax,  and  not  upon  the  ground  that  Wales  did 
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not,  upon  demand,  produce  and  exhibit  the  receipt  which 
he  had. 

It  is  sufficient  to  say  that  it  is  upon  such  refusal  only 
that  the  statute  purports  to  authorize  the  seizure.  The 
liability  incurred  for  transacting  the  business  without  pay- 
ment of  the  special  tax,  is  announced  in  section  73.  The 
extent  of  the  liabilty,  for  that  act,  is  a  fine  of  $500; 
whereas,  by  a  seizure  of  the  property  and  its  subsequent 
forfeiture,  the  pecuniary  consequences  may  exceed,  and  in 
the  present  instance  they  probably  would  have  far  ex- 
ceeded, that  sum.  It  is  only  in  case  of  contumacy,  in 
refusing  to  produce  and  exhibit  the  receipt,  which  the 
person  of  whom  its  production  is  demanded  has,  that  the 
seizure  is  authorized.  And  the  power  conferred  to  seize 
assumes  that  there  is  a  receipt  which  may  be  produced. 

The  object  of  the  provision  is  plain  enough.  Peddlers 
traveling  through  the  country  and  encountering  revenue 
officers,  to  whom  they  were  unknown,  might  greatlj^  em- 
barrass the  officials  in  the  execution  of  the  law,  by  captious 
and  wanton  refusals  to  exhibit  the  evidence  of  the  pay- 
ment of  the  tax,  and  yet  render  any  prosecution  for  its 
non-payment  abortive,  andsubject  the  government  to  use- 
less expense,  by  proving  on  a  trial^  that  the  required  tax 
had  been  paid. 

If  the  peddler  refuses  to  produce  the  evidence  of  the  pay- 
ment of  the  tax,  the  officer  endeavoring  to  enforce  the  law 
is  left  wholly  in  the  dark,  and  cannot  act  intelligently  on 
the  question  of  the  propriety  of  instituting  a  prosecution 
for  the  non-payment  of  the  tax.  It  is  manifest,  we  think, 
that  the  authority  to  seize  the  property  was  only  intended 
by  congress,  to  secure  the  production  and  exhibition  to 
the  officer  of  such  receipt,  or  evidence  of  payment  as  might 
have  been  issued  to  the  peddler  by  the  collector.  At  all 
events,  such  is  the  import  of  the  language,  and  it  is  not  to 
be  presumed  that  such  would  have  been  the  only  language 
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need  if  it  had  been  intended  to  authorize  a  seizure^  in 
case  the  required  special  tax  had  not  been  paid. 

If  such  had  been  the  purpose  of  the  provision,  it  could 
not  have  escaped  the  attention  of  the  legislature,  that  there 
was  a  plainer  and  simpler  mode  of  declaring  it.  In  this 
case,  the  referee  has  found  that  the  plaintiffs  were  not 
engaged  in  selling  by  one  or  more  original  packages  or 
pieces  at  one  time  to  the  same  person,  and  so  were  not  re- 
quired to  pay  a  tax  of  more  than  J25.  The  respondent 
claims  that  this  finding  is  erroneous,  upon  the  evidence. 
The  respondent  furthermore  claims  that  even  if  the  tax 
required  to  be  paid  was  only  J25,  still  the  seizure  was 
justified,  because  the  receipt  which  had  been  furnished  by 
the  collector,  should  have  specified  the  name  of  Wales  ae 
the  party  who  had  paid  the  tax.  We  do  not  undertake  to 
decide  either  of  these  questions,  because  we  consider  them 
wholly  immaterial  to  a  justification  of  the  seizure.  "We 
put  our  decision  upon  the  ground  that  "Wales  did,  as  is 
conceded,  upon  the  demand  of  the  defendant,  produce  and 
exhibit  to  him  his  receipt  for  the  payment  of  the  tax. 
The  right  to  seize  and  forfeit  is  not  conferred  upon  these 
officers  on  account  of  the  insufficiency,  in  their  opinion, 
of  the  amount  paid  as  a  special  tax,  or  for  any  defect  which 
they  may  think  exists  in  the  form,  or  substance,  of  the  re- 
ceipt which  has  been  issued  by  the  collector.  They  are 
not  called  upon  to  exercise  the  judicial  power  of  determin- 
ing such  questions,  but  only  to  act  upon  a  patent  fact  within 
their  own  cognizance. 

The  order  of  the  county  court  of  Cattaraugus  county, 
reversing  the  judgment  rendered  on  the  report  of  the 
referee,  must  be  reversed,  and  that  judgment  affirmed. 

[Fourth  Dbpabthbnt,  General  Term,  at  Syracuse,  November  18,  1871. 
MuUin,  P.  J.,  and  Johmon  and  TaleoUf  Justices.] 
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Where  an  express  comtMay  has  oarried  a  box  marked  *'  C.  0.  D.,*'  and  the  sum 
charged  thereon  has  been  paid  by  the  consignee,  and  the  padcaga,  mi  being 
opened,  proves  to  be  worthless,  and  "  a  swindle,"  on  the  part  of  the  cod- 
signors ;  and  the  agent  of  the  express  company,  on  the  dlsooveiy  of  the 
frand,  retoms  the  money  to  the  consignee,  he  cannot  reooTer  it  back,  even 
upon  the  pnmuse  of  the  consignee  to  '*make  it  righL" 

In  sttch  a  case,  the  express  company,  and  its  agent,  are  the  agents  of  the  con- 
signors for  the  purpose  of  trtnsporting  and  deliTering  the  package  to  the 
consignee,  and  collecting  the  money  of  him.  And  if,  by  reason  of  the  ftmnd 
of  the  consignors,  the  consignee  becomes  entitled  to  recall  the  payment  he 
has  made  to  the  agent,  for  the  use  of  bis  principals,  he  may  recall  it,  upon 
notice  to  sach  agent;  provided  the  latter  has  not  paid  the  mcmey  oTer  to 
his  principals,  and  also  provided  no  change  has  taken  place  in  the  sftnatioii 
of  the  agent  since  the  payment  to  him  and  before  such  notice. 

The  rule  laid  down  in  all  the  cases  is,  that  in  order  to  protect  the  agents  be 
most  have  paid  over  the  money  to  his  principal,  or  in  some  way  have  changed 
his  situation  mum  the  paymmit  of  the  money  to  himself,  upon  the  fidth  of 
such  payment.    P«r  Taloott,  J. 

If  the  transaction,  on  the  part  of  the  consignors,  is  a  bald  and  naked  piece  of 
swindling,  the  law  will  lend  no  aid  in  the  collection  of  moneys  for  the  aatia* 
Ikction  of  such  a  claim. 

It  is  clearly  the  duty  of  the  agent  of  the  express  company  to  pay  bade  the 
money  on  the  discovery  of  the  fraud,  and  notice  thereof,  if  the  moD^  is 
then  in  his  hands.  He  can  then  no  longer  retain  it,  even  for  the  purpose  of 
paying  it  over  to  those  who  have  used  him  as  their  innocent  tool,  to  cany 
out  their  unlawful  scheme. 

The  consignee  having  regained  possession  of  the  money  which  he  has  so  paid, 
is  under  no  obligation,  legal  or  moral,  to  restore  it  to  the  agent  of  tiie 
express  company;  neither  is  such  agent  liable  to  the  consignors,  or  the 
express  company. 

APPEAL  by  the  defendant  from  a  judgment  of  the 
county  court  of  Jefferson  county,  affirming  a  judgment 
of  a  justice  of  the  peace* 

The  facts  were  substantially  as  follows :  A  boy  by  the 
name  of  Hintermyre,  who  was  in  the  employ  of  the  de- 
fendant's father,  purchased  a  ticket  in  one  of  those  fraud- 
ulent lotteries  known  as  gift  enterprises,  purporting  to  be 
carried  on  by  Ferguson  &  Company,  in  the  city  of  New 
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York.  He  subseqaently  received  a  letter  purporting  to  be 
from  Ferguson  k  Co.,  stating  that  he  had  drawn  a  prize 
worth  $500,  and  asking  him  to  send  five  per  cent  of  that 
amount,  and  they  would  send  it  on,  or  they  would  send  it 
by  express,  C.  O.  D.  These  letters  are  an  abbreviated  in- 
struction to  the  carrier,  and  mean  *' collect  on  delivery." 
Eintermyre  wrote  to  the  supposed  Ferguson  &  Co.,  direct- 
ing the  supposed  prize  to  be  sent  by  express. 

The  plaintiff  is  a  carrier  of  freight  and  passengers 
between  Lowville  and  Carthage,  and  receives  from  the 
office  of  the  express  company  at  Lowville,  packages  des- 
tined for  Carthage,  and,  when  they  are  marked  C.  O.  D., 
collects  the  amount  marked  on  them,  before  delivery. 
And,  according  to  his  statement,  the  express  company  re- 
quires him,  in  such  cases,  either  to  pay  the  charges  or  to 
return  the  money  to  them  when  the  goods  are  delivered, 
or  to  return  the  package  unopened.  He  received  a  box 
from  the  express  office  in  Lowville,  marked  "W.  D.  Barry, 
in  care  of  Charles  Hintermyre,  Carthage,  which,  it  seems, 
was  the  manner  in  which  Hintermyre  had  instructed  the 
supposed  Ferguson  &  Co.  to  send  the  supposed  prize.  The 
plaintiff  took  the  box  to  Carthage,  and  left  it  in  charge 
of  his  housekeeper  in  whose  charge  he  was  accustomed  to 
leave  packages  for  delivery,  with  instructions  to  deliver 
it  on  receipt  of  the  money.  The  box  was  accompanied  by 
a  sort  of  bill  of  lading,  stating  the  amount  to  be  collected, 
containing,  among  other  things,  the  instruction :  "Do  not 
deliver  the  whole  or  any  part  of  the  goods  accompanying 
this  bill,  until  you  receive  pay  therefor."  It  also  con- 
tained a  statement  as  follows :  ^*  From  A.  J.  Greer  &  Co., 
85  Nassau  street  On  W.  D.  Barry,  care  Chas.  Hinter- 
myre, Carthage,  N.  T. 

New  York,  September  1, 1870.    C.  0.  D." 

Another  instrument  also  accompanied  the  parcel,  as 
follows : 


/ 
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"New  York,  Sept.  Ist,  1870. 
Mr.  W.  D.  Barry 

Bo't  of  A.  J.  Greer  k  Co., 

CommisBion  merchants  and  dealers  in 

general  merchandise, 

85  If  assau  street, 

One  box  mdze.     C.  O.  D $25  00 

Freight, 75 

Eet  ch'ge, 50 

926  25" 

Hintermyre,  by  direction  of  the  plaintiff,  was  informed 
that  there  was  an  express  package  at  the  plaintiff's  house 
for  him ;  he  went  to  the  house,  and  saw  the  housekeeper, 
who  showed  him  the  box,  and  told  him  the  amount  of 
charges  on  it  Hintermyre  borrowed  the  money  of  the 
defendant,  and  they  went  together  to  the  plaintiff's  house 
and  paid  the  $26.50  to  the  housekeeper,  who  delivered 

■ 

them  the  box.  Hintermyre  and  the  defendant  took  the 
box  away,  and  immediately  opened  it,  and  found  its  con- 
tents to  be  some  old  newspapers  and  three  or  four  sticks 
of  wood  of  no  value.  They  immediately  nailed  up  the 
box  again,  took  it  back  to  the  plaintiff's  house  and  left  it, 
and  prevailed  upon  the  housekeeper  to  return  them  the 
identical  money  which  they  had  paid  her.  On  the  same 
evening  the  defendant  and  Hintermyre  saw  the  plaintiff, 
and  told  him  the  facts,  and  went  with  him  to  his  house, 
where  the  box  was  again  opened,  in  the  presence  of  all 
parties,  the  contents  examined,  and  the  plaintiff  pro- 
nounced it  "  a  swindle,"  but  claimed  that  they  must  pay 
back  the  money  to  him,  and  would  be  obliged  to  look  to 
the  parties  in  New  York,  the  consignors,  for  redress.  The 
plaintiff  brought  this  action  against  the  defendant  Gal- 
lagher, alone,  to  recover  the  money,  and  recovered  the 
amount  before  the  justice,  whose  judgment  was  affirmed 
by  the  county  court. 


V 
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D.  O^Brien,  for  the  appellant. 

L  Though  the  cause  of  action  upon  which  the  plaintiff 
relies,  is  based  upon  a  bold,  reckless  fraud,  it  has  been 
pronounced  just  by  two  of  the  courts  of  this  State;  upon 
what  principle  of  law  or  justice,  it  is  difficult  to  see. 
There  can  be  no  pretense  that  the  plaintiff  ever  paid,  or 
was  made  liable  for,  a  dollar  on  account  of  the  transac- 
tion. When  asked  by  his  counsel  if  he  paid  or  deposited 
the  back  charges  with  the  express  company,  when  he  got 
the  package,  he  contented  himself  with  saying,  that  "  he 
had  that  amount  in  their  hands  at  the  time."  He  did  not 
pretend  that  any  money  in  the  hands  of  the  company  had 
been  retained  or  appropriated  by  them  on  account  of  the 
transaction.  This  case  then  stands  without  any  proof  that 
the  plaintiff  ever  paid  or  advanced,  or  was  made  liable  for, 
a  dollar,  either  to  the  express  company  or  the  consignor 
of  the  package.  If  he  recovers  of  the  defendant  $26.50, 
he  can  put  the  money  in  his  pocket.  The  swindlers  in 
New  York  will  never  run  the  risk  of  an  indictment  for 
felony,  by  claiming  it,  even  if  they  could  recover  of  him. 
And  the  express  company,  upon  the  facts  of  the  case, 
could  never  maintain  an  action  against  him.  The  plain- 
tiff has  recovered  of  the  defendant,  an  innocent  party, 
having  no  connection  with  the  transaction,  (26.50,  with- 
out paying  or  being  made  liable  for  a  dollar,  and  yet,  if 
this  package  had  been  lost  or  destroyed  in  the  hands  of 
the  express  company,  the  owner  could  not  have  recovered 
a  cent.  Aside  from  the  fact  that  they  were  engaged  in 
the  commission  of  a  crime,  the  package  was  of  no  value 
whatever.  It  is  certain,  too,  that  if  the  plaintiff,  on  his 
way  from  Lowville,  had  thrown  the  box  into  the  Black 
River,  neither  the  consignors  nor  the  express  company 
could  have  recovered  a  farthing  in  an  action  against  him, 
and  for  the  same  reasons.  It  is  equally  clear,  that  if  the 
defendant,  after  paying  the  money  to  the  plaintiff,  had, 
before  the  plaintiff  or  the  express  company  forwarded  the 
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money  to  the  consignors,  notified  them,  or  either  of  thsm, 
of  the  fraodnlent  means  by  which  his  money  was  obtained, 
and  demanded  its  return,  he  could,  in  case  of.  refusal, 
maintain  an  action  against  either  of  them  for  its  recoYeiy. 
In  any  aspect  in  which  this  case  is  viewed  it  is  wholly 
without  merits.  Its  basis  is  an  attempt  to  commit  a  gross 
fraud  upon  a  couple  of  innocent,  credulous  young  men. 
The  transactien  was  a  high  crime,  under  the  laws  of  the 
State.  Instead  of  rebuking  fraud  and  crime,  the  oourte 
have  thus  far,  in  this  case,  upheld  and  sanctioned  both. 
The  least  that  should  be  required  of  the  plaintiff  in  a  case 
like  this,  is  his  own  oath,  that  he  had  in  good  faith  paid 
to  the  consignors  or  the  express  company,  the  amount  he 
sought  to  recover  of  the  defendant.  When  this  question 
was  put  to  him  by  his  own  counsel,  instead  of  answering 
it  like  an  honest  man,  he  dodged  and  evaded  it.  If  he 
succeeds  in  collecting  this  judgment,  who  can  compel  him 
to  pay  over  a  cent  of  it,  upon  the  facts  of  this  case  ? 

IL  The  complaint  is  most  clearly  in  trover.  The  de- 
fendant is  liable  to  imprisonment  upon  the  judgment 
But  there  is  no  claim  that  the  defendant  got  possession 
of  the  money  wrongfully  or  fraudulently ;  at  all  events, 
there  is  no  evidence  that  he  did,  but  on  the  contrary,  the 
proof  is,  that  the  plaintiff's  agent  voluntarily  paid  back 
the  money  upon  the  defendant's  promise  that  he  would 
made  it  all  right.  The  proof  does  not  authorize  a  judg- 
ment in  trover.  In  any  event,  the  only  action  the  plain- 
tiff could  maintain,  is  upon  the  defendant's  promise  to 
refund  the  money. 

III.  The  plaintiff  was  the  agent  of  the  consignors  in 
New  York,  for  the  purpose  of  making  the  collection.  He 
was  the  instrument  by  which  their  fraud  was  to  be  con- 
summated. He  presented  a  package  to  the  defendant 
with  a  bill  representing  it  to  contain  '^  merchandise.^'  The 
plaintiff  got  possession  of  the  .money  by  means  of  a  gross 
fraud.    The  means  used  to  get  the  defendant's  money  did 
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not  divest  him  of  the  title  to  it,  and  he  could  retake  it 
from  the  plaintiff  on  the  discovery  of  the  fraud.  The 
plaintiff's  agent^  in  refunding  the  money  to  the  defendant, 
therefore,  did  no  more  than  the  law  would  compel  her  to 
do.  Let  us  suppose  that  the  swindlers  in  New  York,  on 
the  8th  of  September,  1870,  delivered  this  box  at  Carthage 
themselves,  in  the  same  manner  that  the  plaintiff  did,  and 
that  they  were  indaced,  if  possible,  to  refund  the  money 
as  the  plaintiff  was.  "So  one,  we  trust,  would  contend 
that  they  could  maintain  an  action  against  the  defendant 
to  recover  back  the  money.  What  greater  rights  has  the 
plaintiff  here,  than  the  original  consignors  would  have  had 
themselves,  under  like  circumstances,  the  plaintiff  not 
having  paid  or  lost  anything  ? 

rV.  The  plaintiff^  upon  the  proof  in  this  case,  had  nei- 
ther such  a  possession  or  title  to  the  money  as  would 
enable  him  to  maintain  trover.  He  was  a  mere  collecting 
agent  of  the  consignors,  or  ^Ise  a  mere  servant  of  the  ex- 
press company. 

Y.  The  defendant,  in  any  event,  could  not  be  made 
liable.  He  was  a  mere  agent,  known  as  such,  and  acting 
at  the  request  of  Hintermyer.  The  plaintiff's  agent  when 
she  paid  over  the  money  to  the  defendant,  knew  it  was 
for  Hintermyer,  and  the  defendant  immediately  paid  it 
over  to  the  principal.  Under  these  circumstances,  no 
action  could  be  maintained,  in  any  event,  against  the  de- 
fendant. Upon  all  the  authorities,  the  action  should  be 
brought  against  Hintermyer.  (1  Wend.  173.  2  N.  Y. 
126.  5  Denio,  639.    2  id.  118.    12  Barb.  456.    17  How.  197.) 

YL  The  county  judge,  as  appears  from  his  opinion,  was 
at  first  struck  with  the  gross  injustice  and  deliberate  fraud 
upon  which  the  plaintiff's  claim  is  based.  But  solely  upon 
the  authority  o{ Dudley  v.  Hawley^  (40  Barb.  397,)  he  affirmed 
the  judgment  of  the  justice.  It  is  submitted  that  the 
learned  judge  has  entirely  overlooked  the  considerations 
referred  to  in  the  preceding  points,  and  misapplied  the 
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principles  decided  in  that  case.  That  decision  went  quite 
far  enough  in  making  an  innocent  party  liable  under 
certain  circumstances,  in  an  action  of  trover.  But  there, 
the  plaintiff's  claim  was  a  just  one.  His  property  was 
converted,  and  he  proved  it  was  valuable.  The  defend- 
ant, in  that  case,  though  innocent,  was  the  means  of  de- 
priving the  plaintiff  of  valuable  jewelry.  In  this  case, 
there  was  no  property  for  any  one  to  convert.  No  one 
lost  anything.  The  dishonest  originators  of  the  scheme 
in  New  York  failed  to  get  their  plunder,  and  this  is  the 
only  redeeming  feature  of  the  case.  It  is  a  feature,  how- 
ever, that  a  court  of  justice  will  not  regret  But  if  the  judg- 
ment is  affirmed,  it  must,  upon  the  facts  as  they  appear  in 
this  case,  go  into  their  pockets,  unless  the  plaintiff  is  willing 
to  retain  it  without  any  consideration  whatever,  and  thus 
contaminate  himself  with  very  ill-gotten  gain.  If  he  gets 
it,  and  desires  to  keep  it,  he  may  certainly  do  so  without 
fear  of  being  disturbed.    The  judgment  should  be  reversed, 

J.  B,  JEmmeSy  for  the  respondent. 

L  It  appears  from  the  evidence  and  return  that  the  de- 
fendant, with  Hiutermyre,  using  the  fictitious  name  of 
"W".  D.  Barry,  undertook  to  operate  with  New  York  sharp- 
ers in  a  lottery,  or  some  other  unlawful  business,  which 
they  were  unwilling  should  come  to  the  knowledge  of  their 
employer,  the  father  of  the  defendant.  In  his  operations, 
like  many  others  who  have  invested  in  lotteries,  or  the 
counterfeit  money,  so  freely  advertised,  he  found  himself 
sold.  He  then  denies  all  responsibility  on  his  part,  affirm- 
ing that  in  the  whole  transaction  he  was  simply  the  agent 
of  Hintermyre,  and  as  a  further  exhibition  Of  his  dishon- 
esty and  moral  turpitude,  seeks  to  throw  his  loss  upon 
this  plaintiff',  the  express  agent,  who  was  entirely  innocent 
in  the  matter,  and  ignorant  of  the  nature  of  the  defend- 
ant's business.  The  defendant  well  knew  he  could  not 
obtain  a  return  of  this  money  from  the  plaintiff'  after 
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breaking  the  package,  and  putting  it  out  of  the  power  of 
the  plaintiflf  to  return  the  same ;  hence  his  haste  to  get  the 
money  from  the  plaintiff's  housekeeper,  in  his  absence. 
The  court  below  thought  there  was  manifest  injustice  that 
the  plaintiff,  who,  in  the  legitimate  discharge  of  his  duty, 
had  paid  the  $26.25  back  charges  and  brought  the  pack- 
age from  Lowville  to  Carthage,  should  be  required  to 
stand  the  loss  of  the  defendant's  unlawful  speculations. 
It  therefore  decided  that  in  thus  procuring  a  return  of  the 
money,  with  full  knowledge  of  all  the  facts,  and  using  the 
same  in  payment  of  his  private  debts,  the  defendant  was 
guilty  of  a  conversion,  and  that  his  claim  of  agency  did  not 
shield  him  from  liability  to  the  plaintiff.  This  conclusion 
was  correct — was  sustained  by  the  county  court,  and  should 
be  sustained  by  this  court. 

II.  This  action  was  properly  brought  against  the  defend- 
ant. It  was  not  founded  on  contract,  but  in  tort;  there- 
fore, the  defendant  can  find  no  protection  under  a  claim 
of  agency.  The  law  of  principal  and  agent  has  no  appli- 
cation, as  a  defense.  In  tort,  either  one  or  all  the  wrong- 
doers are  liable,  and  it  is  at  the  plaintiff's  election  which 
of  them  to  bring  his  action  against.  (Livingston  v.  Bishop, 
1  John,  290.     Creed  v.  Hartmann,  29  N.  Y.  591.) 

III.  The  payment  or  delivery  of  the  money,  the  $26.50, 
by  the  defendant  to  the  plaintiff's  agent  on  receiving  the 
package,  was  a  delivery  to  the  plaintiff,  and  title  to  the 
same  vested  instantly  in  the  plaintiff'.  It  was  a  payment 
to,  or  deposit  of  the  money  with  a  servant  to  keep  for  her 
master,  and  in  law  was  in  his  possession.  (People  v. 
McDonald^  Ot.  of  Appeals^  Nov.  1870.  2  Law  Journal^  458.) 
And  this  applies  with  greater  force  here,  as  the  money 
was  paid  to  the  servant,  at  the  plaintiff's  own  residence. 
The  money  had  reached  its  ultimate  destination,  and  had 
there  been  a  felonious  conversion  of  the  same,  it  would 
have  been  larceny.     (See  same  case.) 
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TV.  The  plaintiff's  agent  was  only  anthorized  to  reeei?e 
the  money  and  deliver  the  package ;  having  done  this,  her 
agency  was  fully  terminated.  The  money  was  the  plain- 
tiff's, and  any  interference  with  the  same,  either  by  the 
agent  or  other  persons  with  her  consent,  by  which  the 
plaintiff  shonld  be  deprived  of  the  same,  would  be  a  tort, 
or  even  larceny.  The  taking  of  personal  property,  though 
done  with  the  consent  of  the  wife  of  the  owner,  is  larceny, 
when  such  taking  is  against  the  will  of  the  owner,  and 
with  the  intention  wrongfully  to  deprive  him  of  his  prop- 
erty, and  the  party  taking  knew  at  the  time  the  wife  had 
no  authority  to  give  consent  {People  v.  CSofe,  GL  ofAp" 
peaUy  Feb.  1871.  3  Law  Journal  252.)  The  agent  had  no 
authority  to  part  with  the  possession  of  the  money,  and  no 
power  to  pass  title,  or  transcend  authority.  {Dowb  v.  Perrin^ 
16  N.  T.  325.     1  Waie%  Pr.  825,  and  ea9es  cited.) 

V.  All  the  facts  in  the  case  were  known  to  the  defend- 
ant, and  by  thus  obtaining  the  plaintiff's  money  from  one 
who  had  no  authority  to  deliver  it,  or  power  to  pass  title, 
and  disposing  of  it  for  his  own  benefit,  the  defendant  be- 
came liable  to  answer  to  the  plaintiff  for  the  conversion. 
(Ihidletf  V.  Hawhy^  40  Barh^  397.)  That  case,  also,  fully 
does  away  with  the  defendant's  claim  that  he  was  simply 
the  agent  of  Hintermyre,  and  therefore  not  liable. 

YL  The  complaint  in  this  action  was  broad  and  full, 
and  authorized  all  the  evidence  given  by  the  plaintiff 
under  it ;  hence  there  was  no  force  in  the  objections  raised 
by  the  defendant  on  the  trial.  But  even  had  some  of  the 
evidence  been  immaterial,  there  was  sufficient,  entirely 
free  from  objection,  to  authorize  and  sustain  the  judgment 
And  where  such  is  the  case,  a  judgment  will  not  be  re- 
versed because  of  the  admission  of  some  immaterial  or 
irrelevant  evidence.  {Crane  v.  Hardman^  4  E.  D.  SmUh, 
448.  Moore  v.  Somerindyhe,  1  Hilt  199.  Bufih  v.  WaUf- 
bury,  13  Barb.  116.) 
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MuLLiK,  P.  J.  An  express  company  may  receive  a  par» 
eel  to  be  delivered  to  the  consignee  only  on  payment  of 
the  sum  directed  to  be  collected  upon  it  And  if  the  con- 
signor forbids  the  consignee  to  inspect  the  contents  of  the 
parcel  until  such  payment  is  made,  it  is  the  duty  of  the 
company  to  obey  the  direction.  But  if  the  company  should, 
in  violation  of  the  prohibition,  permit  an  examination  of 
the  contents  of  the  parcel,  and  the  consignee  should  refuse, 
without  cause,  to  receive  it  and  pay  the  sum  required,  it 
may  be  the  company  would  be  liable  to  the  consignor  for 
damages.*  It  is  unnecessary  to  consider  that  question  in 
this  case.  But  if  an  inspection  is  permitted,  and  the  con- 
tents are  found  to  be  valueless,  it  may  be  safely  declared  that 
the  company  would  not  be  liable  in  damages  to  the  party 
who  was  guilty  of  the  attempt  to  defraud  the  consignee. 

It  is  also  true,  that  if  the  consignee  should  pay  the\ 
charges,  and  then,  on  opening  the  parcel,  should  find  the 
contents  to  be  of  no  value,  he  would  be  entitled  to  recall 
the  money  paid,  at  any  time  before  it  was  paid  over  to  thoj 
consignor.  The  agent  would  be  liable  to  refund,  if  tbel 
money  remained  in  his  bands  at  the  time  it  was  demanded  i 
by  the  consignee.  The  illegality  of  the  transaction  would  | 
be  a  perfect  defense  to  the  company  against  the  consignors. 
(Story  on  Agency,  §  235 ;  id.  §  300  and  note  2,  301.) 

It  is  quite  manifest  that  the  money  paid  by  the  defend- 
ant was  in  Miss  Herrick's  hands  when  the  box  was  returned 
and  the  money  demanded.  There  could  not  have  been 
any  payment  to  the  consignors  before  the  demand.  If  the 
agent  of  the  plaintiff  would  have  been  personally  liable  to 
Hintermyre  for  the  money,  on  the  discovery  of  the  fraud, 
she  might  return  it,  and  thus  shield  herself  from  liability. 
There  could  be  no  recovery  by  the  consignors  against  the 
express  company  or  the  plaintiff  This  fraud  intended  and 
attempted,  was  a  perfect  answer  to  the  action. 

The  judgment  of  the  county  court  and  of  the  justice, 
must  be  reversed. 
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Johnson^  J.  The  jadgment  in  this  case  is  manifestly 
erroneous.  It  arrays  the  law  of  the  land  on  the  side  of 
the  swindler,  and  makes  it  an  instrument  in  his  hands  to 
further  his  schemes  of  fraud,  and  effectually  despoil  hi» 
victim.  This  is  the  most  prominent  feature  of  this  case, 
at  first  sight;  and  it  is  difficult  to  see  by  what  obliquity  of 
view,  or  technical  glamour,  it  avoided  discovery  either 
upon  the  trial  before  the  justice,  or  on  review,  in  the 
county  court  The  money  was  not  the  money  of  the  plain- 
tiff, and  he  had  no  right  to  it,  except  as  agent  or  bailee  of 
the  rogues  in  New  York,  who  forwarded  the  package  by 
the  American  Express  Company,  of  which  the  plaintiff 
was  agent.  Were  these  persons,  "A.  J.  Greer  &  Co.," 
lawfully  entitled  to  this  money  ?  If  the  plaintiff,  or  the 
express  company,  are  allowed  to  collect  it,  it  can  only  be 
for  the  purpose  of  paying  it  over  to  these  persons,  less  the 
charges  for  carriage  and  collection. 

The  transaction,  on  the  part  of  A.  J.  Greer  k  Co.,  was 
the  most  bald  and  naked  piece  of  swindling  imaginable. 
The  law  will  lend  no  aid  in  the  collection  of  moneys  for 
the  satisfaction  of  such  claims.  The  fact  that  the  plaintiff 
and  the  express  company  were  innocent  agents  in  the 
perpetration  of  this  wrong,  until  after  their  contract  was 
fulfilled  by  delivery  of  the  package  and  the  collection  of 
the  charges,  makes  no  difference.  Their  innocence  does 
not  purge  the  transaction  of  the  fraud  of  their  principals. 
Nor  will  the  promise  of  the  defendant,  to  "  make  it  right" 
with  the  plaintiff,  on  receiving  back  the  money,  avail  any- 
thing in  a  case  like  this.  The  question  is,  what  is  "  right," 
in  such  a  case.  This  the  law  determines.  The  defendant, 
in  receiving  back  the  money  from  the  plaintiff  or  his  agent, 
to  whom  it  had  been  paid  on  the  delivery  of  the  package 
to  Ilintermyre,  was  confessedly  acting  as  the  agent  of  the 
.  latter,  who  was  an  infant  It  was  clearly  the  duty  of  the 
plaintiff  to  pay  back  the  money,  after  the  box  was  opened 
and  the  knowledge  of  the  fraud  was  brought  home  to  him. 
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if  tbe  money  was  then  in  his  hands.  He  could  no  longer, 
in  equity  and  good  conscience,  retain  it,  even  for  the  pur- 
pose of  paying  it  over  to  those  who  had  used  him  as  their 
innocent  tool,  to  carry  out  their  unlawful  scheme.  By 
refusing  to  restore  the  money,  while  it  was  yet  in  his 
hands,  after  the  nature  of  the  transaction  had  been  fully 
raade  known  to  him,  and  was  so  apparent,  he  might  have 
been  held  to  sanction  the  transaction,  and  to  make  him- 
self a  willing  party  to  the  fraud.  The  plaintiff's  agent 
having  properly  returned  the  money  on  the  discovery  of 
the  fraud  which  had  been  practiced,  the  plaintiff  cannot 
be  allowed  to  recover  it  back,  even  upon  the  defendant's 
promise  to  make  it  right  It  was  made  right  when  the 
money  was  returned. 

It  is  suggested,  rather  than  argued,  that  the  defendant 
and  Hintermyre  are  particeps  criminis^  with  the  plaintiff's 
bailors.  But  this,  if  true,  would  not  aid  the  plaintiff  to 
recover  the  money  for  such  principals.  There  is,  however, 
no  evidence  of  this ;  nor  is  there  anything  in  the  case  to 
show  that  either  the  defendant  or  Hintermyre  designed 
to  defraud  any  third  person.  Both  Hintermyre  and  the 
defendant,  who  advised  with  him,  in  ordering  the  pre- 
tended prize  to  be  forwarded,  ought,  undoubtedly,  to  have 
known  better  than  to  be  tempted  by  such  a  transparent 
bait.  But  the  law  does  not  place  mere  credulity  on  a  par 
with  fi'aud,  nor  allow  it  to  be  preyed  upon  with  impunity 
by  craft  and  knavery.  The  judgment  of  the  county  court, 
and  of  the  justice,  must  be  reversed. 

Talcott,  J.  (After  stating  the  facts.)  The  questions 
mostly  discussed  in  the  court  below  seem  to  have  been, 
as  to  the  authority  of  the  housekeeper  to  receive  back  the 
box  and  return  the  money,  and  as  to  whether  the  action 
could  be  maintained  against  QaUagher,  he  acting  only  as 
the  agent  of  Hintermyer.     In  our  view,  the  discussion 
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of  these  questioDB  is  wholly  unnecesssaiy.  The  case  U 
controlled  by  a  well  settled  doctrine  in  the  law  of  piin- 
cipal  and  agent 

The  express  company  which  brought  the  box  to  Low- 
ville,  and  the  plaintiff,  though  not  cognizant  of  the  fraad- 
ulent  character  of  the  transaction,  were  neverthele^  the 
jigents  of  the  parties  in  New  York,  for  the  purpose  of 
:  ransporting  and  delivering  the  box  to  Hintermjer  and  col- 
otiiig  the  money  of  him.     It  was  a  fraudulent  contrivance 
>  obtain  the  money  of  Hintermyer  by  false  pretenses. 
No  doctrine  in  the  law  of  agency  is  better  established 
tin  that  which  is  laid  down  in  Story  on  Agency^  (§  300,) 
follows :  "  If  a  party  who  has  paid  money  to  an  agCDt^ 
r  the  use  of  his  principal,  becomes  entitled  to  recall  it, 
'  may,  upon  notice  to  the  agent,  recall  it,  provided  the 
eiit  has  not  paid  it  over  to  his  principal,  and  also  pro- 
led  that  no  change  has  taken  place  in  the  situation  of 
.0  agent  since  the  payment  to  him  and  before  such  notice;" 
.d  as  is  said  by  the  court,  in  Sear%ay  v.  Pruyny  (7  John, 
79,)  "  an  action  may  be  maintarned  against  an  agent  who 
.us  received  money  to  which  the  principal  had  no  right, 
.1  the  agent  has  had  notice  not  to  pay  it  over."  ■ 

This  principle  has  been  repeatedly  applied  in  cases 
nhere  the  money  has  been  paid  to  the  agent  by  mistake; 
a  fortiori  is  it  applicable  where  it  has  been  procured  by 
ilie  fraud  of  either  the  agent  or  the  principal.  {See  Cox  v. 
Jrentioe,  3M.  d:  Sel  345 ;  La  Farge  v.  Kneelandj  7  Cowen, 
4.36 ;  Mowatt  v.  McLelan,  1  Wend.  173.) 

The  rule  laid  down  in  all  the  cases  is,  that  in  order  to 
>)rotect  the  agent,  he  must  have  paid  over  th€f  money  to  hia 
[)riucipal,  or  in  some  way  have  changed  his  situation  mce 
he  payment  of  the  money  to  himself,  upon  the  faith  of 
such  payment.  In  this  case  it  is  not  pretended  that  the 
l»laintiff  had  paid  over  the  money  to  the  consignors  or  the 
express  company,  either  before  or  after  the  payment  to 
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him.  In  answer  to  a  question  on  that  suhject^  he  says 
that  he  had,  at  the  time  when  he  took  the  box,  the  amount 
in  the  hands  of  the  express  company. 

The  case  is  similar  in  principle  to  that  of  Butter  v.  Har^ 
rison,  {Cowp.  565.)  There,  a  claim  was  made  by  parties 
in  New  York,  through  their  agent  in  London,  upon  the 
underwriters,  for  the  alleged  loss  of  a  vessel.  The  under- 
writers, supposing  the  loss  to  be  fair,  as  did  the  agent, 
paid  over  to  the  agent  the  amount  of  the  policy.  After- 
wards discovering  the  loss  to  be  foul,  they  gave  notice  to 
the  agent,  and  sued  him  to  recover  back  the  money.  The 
agent  had  credited  the  money  in  account  with  his  prin- 
cipals, as  against  a  larger  sum  in  which  they  stood  indebted 
to  him,  but  had  given  no  new  credit,  and  accepted  no  new 
bills.  It  was  held,  Lord  Mansfield  delivering  the  opinion 
of  the  court,  that  the  plaintiflfe  were  entitled  to  recover. 
Here,  the  money  was  obtained  by  a  palpable  fraud,  of 
which  the  express  company  and  the  plaintiflT,  though  the 
innocent  instruments,  were  nevertheless  the  instruments 
and  agents,  through  whom  the  fraud  was  perpetrated. 

There  is  no  doubt  but  the  plaintiff  or  the  express  com- 
pany, whichever  had  received  the  money,  would  have 
been  liable  to  the  defendant  in  an  action  to  recover  it,  on 
being  notified  of  the  fraud,  and  a  demand  that  the  money 
be  refunded ;  and  no  doubt  the  identical  money,  if  it  were 
traced,  as  it  was  in  this  case,  could  have  been  replevied. 

The  defendant,  Hintermyer's  agent,  having  regained 
possession  of  the  money,  is  under  no  obligation,  legal  or 
moral,  to  restore  it  to  the  plaintiff;  neither  is  the  plaintiff 
liable  to  the  consignors  or  the  express  company.  The 
charges  for  freight  follow  the  principal  sum.  Hintermyer 
was  under  no  obligation  to  pay  the  freight,  and  the  freight 
money  was  an  incident  of,  and  obtained  by,  the  same 
fraud  as  the  larger  sum. 

The  plaintiff  and  the  express  company  have  been  in^- 
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pos^d  upon  by  the  conBignors,  and  must  look  to  them  for 

xedresai 

The  judgment  of  the  county  court,  and  of  the  justice, 

should  be  reversed. 

Judgment  reversed. 

[Fo0BTH  DxPABTXBKT,  GiNBBix  Tbbx,  b1  ByracoM,  NoTemlMr  IS,  1871. 
MmOm,  P.  J.,  «nd  Jokmm  and  TaUoU,  Justices.] 


-•••- 


A&THUB  V9.  ROBIBTS. 

Sb  a  case  where  it  can  be  claimed  that  there  is  a  doubt  as  to  what  a  woid, 
letter  or  figure,  contained  in  an  instrument,  was  ioteoded  to  be,  extiinric 
eTidenoe  is  admissible  upon  the  question,  and  does  not  infringe  upon  the 
general  rule  that  parol  eyidence  is  not  admissible  to  change  or  explain  a 
written  instrument ;  the  object  of  the  inquiry  being  to  ascertain  what  the 
language  of  the  instrument  in  fact  is,  and  not  to  give  it  a  construction. 

Although  the  question  whether  the  dispute  is  to  be  determined  by  Uie  court, 
or  by  the  jury,  does  not  necessarily  arise  in  an  action  tried  before  a  rafoee, 
performing  the  office  of  both  court  and  jury,  yet  the  sensible  rule  is,  that 
the  question  is  one  of  fact,  for  the  jury ;  and  such  is  the  weight  of  authority. 

When  the  question  is  about  a  figure,  in  the  year  of  payment  of  a  promissoiy 
note,  the  testimiHiy  of  the  person  who  drew  the  note,  as  to  what  the  fignrs 
was  intended  to  be,  and  that  at  the  time  of  the  maldng  of  the  note  the  figure 
in  question  maa  xaead  1o  the  maker,  as  a  cipher,  is  admissible. 

In  such  a  case,  the  leading  of  the  note  to  the  maker  is  part  of  the  rm  gmts^ 
and  proof  of  it  admissible  for  that  reason. 

APPEAL,  by  the  defendant^  from  a  judgment  entered  on 
the  r^arr&T  a  referee. 

Earl  &  Smithy  for  the  appellant 

L  The  figure  in  question  is  plainly  and  unquestionably 
a  1.  No  person  reading  the  note,  and  hearing  no  sugges- 
tion to  raise  an  inquiry,  would  think  of  reading  it  other- 
wise. Nor,  upon  the  closest  examination  of  the  figure, 
can  it  be  made  to  be  a  cipher.  In  other  words,  it  needs 
extrinsic  evidence  to  show  that  what  is  an  apparent  figure 
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one  was  meant  to  be  a  cipher.  1.  The  apparent  character 
of  the  figure  cannot  be  thus  contradicted.  To  allow  it, 
would  override  the  rule  that  the  clear,  apparent  terms  of 
an  instrument  cannot  be  contradicted  by  parol.  2.  If  in 
truth  the  instrument,  as  it  appears  in  court,  does  not  ex- 
press the  real  intention  of  the  parties  and  the  actual  agree- 
ment, it  is  a  case  for  the  correction  of  the  instrument,  and 
its  enforcement  as  corrected.  The  plaintiff  in  this  suit  can- 
not enforce  a  contract  not  disclosed  by  the  written  agree- 
ment, by  proving  that  such  agreement  is  incorrect  on  its 
face.  3.  It  is  only  in  cases  where  the  contents  of  an  in- 
strument are  unintelligible,  from  its  characters  being  so 
written  that  they  cannot  be  deciphered,  that  the  court 
hears  parol  evidence  as  to  their  true  reading  and  mean- 
ing. But  here  the  character  in  question  is  neither  illeg- 
ible, ambiguous,  or  obscure.  Even  in  such  cases  the  court 
hears  only  the  testimony  of  experts.  {Ma%ters  v.  Masten^ 
1  P.  WniB.  425.  Norman  v.  Morrellj  4  Veaei/^  769.  Arm- 
strong V.  BurrofffSj  6  WatUy  266.)  In  Ihe  case  of  Remon  v. 
Mcn/wardy  (2  Adol  <k  Mlis,  666.)  counsel  having  suggested 
that  a  word  in  the  paper  sued  on  was,  "  Mrs,"  not  "  My," 
Denman,  Ch.  J.,  would  not  allow  the  evidence,  but  gave 
his  own  reading,  and  would  not  allow  it  to  be  put  to  the 
jury  upoif  evidence,  what  the  word  really  was.  4.  In  any 
case,  if  the  court  were  to  be  controlled  by  the  evidence  of 
witnesses,  they  should  appear  to  be  experts.  It  would  be 
absurd  for  the  court  to  have  its  conscience  informed  as  to 
the  reading  of  an  obscure  or  illegible  document  by  wit- 
nesses not  pretending  to  have  any  special  skill,  and  still 
more  so,  in  the  case  of  a  document  plainly  written. 

n.  The  evidence  given  to  show  that  this  character  was 
read  to  the  appellant  as  a  cipher,  was  clearly  incompetent 
The  effect  of  actual  figures  could  not  be  nullified  in  this 
way  and  another  effect  substituted,  without  violating  the 
plainest  rules  of  evidence.  And  yet  it  is  quite  probable 
that  the  referee  was  controlled  by  this  kind  of  evidence. 
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ni.  The  DODSDit  should  have  been  granted  The  plain- 
tiff having  come  into  court  with  this  paper,  must  stand  or 
fall  by  its  actual  ternis.  He  could  not  recover  by  giving 
the  assertion  of  a  witness,  that  what  was  apparently  one 
word  or  figure  was  really  another  and  different  He  could 
not  recover  by  proving  that  the  instrument  was  read  to 
the  maker  of  the  note  differently  from  what  it  appears  on 
the  paper  on  which  he  sues.  Beading  the  note  as  it  roust 
be  read,  there  was  no  cause  of  action  until  June  1871, 
long  after  this  action  was  commenced. 

C.  A.  Moorif  for  the  respondent 

I.  The  evidence  of  Williams,  the  writer  of  the  note,  in 
relation  to  what  the  disputed  character  was,  was  properly 
admitted.  1.  The  character  was  obscure,  doubtful,  illeg- 
ible and  difficult  to  be  read.  '^If  the  handwriting  in  an 
instrument  is  obscure  and  difficult  to  be  read,  the  evidence 
of  persons  skilled  in  deciphering  writing  is  admissible  to 
show  what  the  writing  is."  (2  Phillips  on  Evidence,  tffith 
Gowen  &  HUVb  and  Edwards'  NoteSy  p.  733,  citing  Masters  v. 
Masters  J  1  P.  Wms.  43,5  \  Norman  v.  Morrelly  4  Vesey^  769; 
Oohlet  v.  Beecheyy  3  Sim.  24 ;  Armstrong  v.  Burrows,  6  WaUs, 
266 ;  Remon  v.  Hayward,  2  Adol  dt  Ellis,  666.)  "  When 
difficulty  arises  from  the  obscurity  of  the  writing  itself 
e.  g.,  if  it  be  illegible  from  lapse  of  time,  accident,  &c., 
one  skilled  in  deciphering  may  be  called."  (4  HiU,  131, 
note  b.  N.  Y.  Citnl  dt  Or,  Justice,  361.)  2.  That  the  writer 
of  an  instrument  is  quoad  that  instrument,  an  expert,  and 
one  skilled  in  deciphering  writing,  is,  we  think,  a  self- 
evident  proposition,  requiring  no  authorities  to  establish 
or  sustain. 

n.  The  motion  for  a  nonsuit,  at  the  close  of  the  plain- 
tiff's testimony,  and  also  at  the  close  of  the  case,  was 
properly  denied.  1.  Where  the  writing  is  illegible  or  ob- 
scure, the  question,  what  the  letters  really  are,  is  a  matter 
of  fact  to  be  decided  by  the  jury.     (2  PhiU,  Ev.  734,  frith 
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C&wen  (&  Hill  and  Edward* %  NoteSj  and  cases  cited,  Jackson 
ex,  dem,  Swain  v.  Bansomy  18  John.  107.  6  Watts^  266. 
4  HiUy  129.)  2.  The  question  of  fact  in  reference  to  what 
the  character  was,  being  decided  in  favor  of  the  plaintiff, 
there  can  be  no  question  but  that  a  cause  of  action  was 
fully  established  by  the  proof. 

in.  This  is  not  a  case  within  the  rule  prohibiting  oral 
evidence  to  explain,  vary  or  contradict  a  written  instru- 
ment, or  to  explain  a  patent  ambiguity.  1.  The  evidence 
objected  to  was  introduced,  not  to  explain,  contradict  or 
vary  the  instrument,  but  to  show  what  it  was.  2.  The  au- 
thorities in  England  and  America  have  very  much  limited, 
if  not  overthrown,  the  rule  of  Lord  Bacon,  that  a  patent 
ambiguity  cannot  be  explained  by  extrinsic  evidence. 
Phillips  says,  "  he  (Lord  Bacon)  seems  to  have  believed 
that  no  instance  of  ambiguity,  apparent  in  the  instrument, 
could  be  holpen  by  averment,  that  is,  by  extrinsic  evi- 
dence. But  this  certainly  is  not  law  at  the  present  time.*' 
(2  Phill  Ev.  and  Notes,  pp.  750,  751:)  Cowen  dk  Hill,  note 
515,  p.  747,  of  the  book  cited,  says :  "  It  will  not  do  to 
say,  therefore,  that  a  patent  ambiguity  (meaning  thereby 
merely  an  ambiguity  patent,  or  appearing  on  the  face  of 
the  instrument,)  cannot  be  explained  by  evidence  aliundcj 
though  such  remarks  are  frequently  found  in  the  books." 
Citing  authorities.  {See  further  authorities  in  same  note, 
pp.  747,  748,  749,  also  p.  761  of  the  text) 

IV.  Should  the  court,  on  examination  of  the  note,  agree 
with  me  in  the  opinion  that  the  character  in  question  is  a 
cipher,  then  a  new  trial  should  be  denied,  even  if  the  court 
should  hold  that  extrinsic  evidence  is  not  admissible  to 
show  what  the  character  is,  because  in  such  case  the  evi- 
dence could  do  no  possible  harm.  (Barton  v.  Oitif  of  Syra- 
cuse, 37  Barb.  292 ;  S.  C.  aff'd  36  N.  Y.  54.) 

V.  On  the  contrary,  should  the  court,  on  an  examina- 
tion of  the  note,  be  of  the  opinion  that  the  character  in 
question  is  so  clearly  a  ^^  1"  that  extrinsic  evidence  is  inad- 
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missible,  then  we  ask  that  the  order  granting  a  new  trial 
direct  that  the  plaintiff  be  permitted  to  amend  the  com- 
plaint by  alleging  that  the  figure  in  question  was  inserted 
by  mistake  for  a  cipher,  and  in  the  relief  sought^  ask  that 
the  contract  be  reformed  in  that  respect,  and  that  he  re- 
cover judgment  for  the  amount  due  on  the  contract  so 
reformed. 

By  the  Courts  Talcott,  J.  This  action  was  brought  upon 
a  promissory  note  for  9200,  dated  December  16,  1868, 
made  by  the  defendant,  payable  to  William  W.  Williams, 
or  bearer,  and  transferred  to  the  plaintiff.  The  action 
was  commenced  in  1870,  and  the  complaint  avers  the  note 
to  have  been  payable  on  the  first  day  of  June,  1870. 
When  the  note  was  produced  on  the  trial,  it  appeared  that 
the  year  of  payment  was  written  in  figures.  And  the  case 
states  that  upon  the  production  of  the  note  a  dispute  arose, 
between  the  attorneys  for  the  respective  parties,  as  to  the 
last  figure  of  those  expressing  the  year  for  payment ;  the 
defendant's  attorney  claiming  that  the  figure  was  1,  thus 
making  the  note  mature  June  1st,  1871,  in  which  case  the 
suit  was  prematurely  commenced ;  the  plaintiff's  attorney, 
on  the  other  hand,  claiming  that  the  last  of  the  said  figures 
was  a  cipher,  in  which  case  the  note  matured  June  1st, , 
1870,  and  before  the  commencement  of  the  suit  The  de- 
fendant is  an  illiterate  person,  and  signed  the  note  by  his 
mark.  The  note  was  drawn  by  Williams,  the  payee,  who, 
from  the  appearance  of  the  note,  would  seem  to  be  a  per« 
son  not  much  accustomed  to  writing.  The  signature  by 
the  defendant's  mark  was  witnessed  by  the  plaintiff.  After 
the  question  arose,  as  to  the  disputed  figure,  the  plaintiff 
called  as  a  witness  Williams^  the  writer  and  payee  of  the 
note,  and  proposed  to  prove  by  him  what  the  disputed 
figure  was,  and  also  that  at  the  time  of  the  making  of  the 
note  the  figure  in  question  was  read  to  the  defendant  as  a 
cipher.    To  the  ruling  of  the  referee  admitting  this  testi*- 
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mony  the  defendant  excepted.  The  witness  testified  that 
the  disputed  figure  was  a  cipher,  and  was  so  read  to  the 
defendant  when  the  note  was  made.  The  defendant  also 
moved  for  a  nonsuit  upon  the  ground  that  the  suit  was 
brought  before  the  maturity  of  the  note ;  and  the  motion 
being  denied,  he  excepted. 

The  defendant,  being  called  as  a  witness  in  his  own  be- 
half, stated  that  the  note  was  read  to  him  as  payable  in 
1871.  The  plaintiff  gave  further  evidence,  without  objec- 
tion, tending  to  show  that  according  to  the  agreement  of 
the  parties  the  credit  given  by  the  note  was  to  be  about 
18  months.  The  referee  reported  in  favor  of  the  plaintiff, 
thereby  deciding  that  the  note  was  payable  in  1870. 

The  reading  of  the  note  to  the  defendant  was  part  of 
the  res  gestce^  and  proof  of  it  admissible  for  that  reason. 

The  counsel  for  the  defendant  claims  that  the  figure  in 
question  is  plainly  a  figure  1,  and  not  a  cipher.  A  photo- 
graphic copy  of  the  note  is  contained  in  the  bill  of  excep- 
tions. Whether  this  court  can  say,  from  an  inspection  of  I  f  / 
the  photographic  copy,  that  the  question  is  free  from  all 
doubt,  will  be  considered  hereafter.  Assuming  that  there 
is  doubt  concerning  the  disputed  figure,  the  question 
arises,  how  is  that  doubt  to  be  solved  ?  The  authorities 
are  not  entirely  harmonious  on  this  subject. 

In  Norman  v.  Morrell,  (4  Vesey,  769,)  the  question  was 
as  to  the  amount  of  a  legacy  specified  in  figures,  in  a  will 
written  by  the  testatrix,  namely,  whether  it  was  ^800,  or 
only  X300.  Considerable  e^ttrinsic  evidence  had  been 
taken  on  the  subjoqt.  An  engraver  had  been  examined, 
and  letters  written  by  the  testatrix  were  put  in  evidence, 
to  show  how  she  made  her  figures.  On  the  case  coming 
up  for  hearing,  this  evidence  was  not  read,  but  the  chan- 
cellor directed  an  issue  to  be  tried  at  law ;  which  seems 
to  indicate  his  opinion  that  it  was  a  question  of  fact  proper 
to  be  determined  by  a  jury. 

On  the  other  hand,  in  Beman  v.  Hayward,  (2  Adol  A 
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Ml  666,)  a  question  arising  at  nisipritUy  from  the  obscu- 
rity of  the  handwriting,  as  to  what  the  words  of  an  instra- 
ment  were,  the  lord  chief  justice  decided  it,  and  refused 
to  have  it  put  to  the  jury.  Whether  in  this  case  extrineic 
evidence  was  received  or  offered,  does  not  appear  from 
the  brief  note  of  the  case  in  the  American  edition  of  the 
English  Common  Law  Reports.  Grealei/'i  Evidence  m 
Bqmty  (§  280)  lays  down  the  rule  as  follows :  "  If  the 
eharactera  are  difficult  to  be  deciphered,  or  the  language, 
whether  local  and  provincial,  or  altogether  foreign,  is  not 
understood  by  the  court,  the  evidence  of  persons  skilled 
in  deciphering  writings,  or  who  understand  the  language 
in  which  the  instrument  is  written,  or  the  technical  or 
local  meaning  of  the  terms  employed,  is  admissible  to  de- 
clare what  are  the  characters^  or  to  translate  the  instrument, 
or  to  testify  to  the  proper  meaning  of  the  particular 
words  ;*'  but  in  the  same  section  it  is  added :  "  If  the  ques- 
tion arises  from  the  obscurity  of  the  writing,  it  is  determ- 
ined by  the  court  alone;"  citing  as  authority  for  this 
proposition  only  the  case  of  Beman  v.  Hayward^  (supra.) 
Oreenleafy  in  his  treatise  on  Evidence^  {vol.  I^^80,)  follows 
Oresley,  ^s^ 

In  Armstrong  v.  Burrows^  (6  WattSy  266,)  the  question 
was  as  to  the  date  of  a  receipt — whether  June  or  Januar)'. 
.Some  extrinsic  evidence  was  given,  touching  the  transact 
tions  between  the  parties,  in  order  to  establish  the  proba- 
bility that  the  payment  receipted  for  must  have  been  made 
at  a  particular  time.  The  difficulty  in  the  case  arose  from 
the  obscurity  of  the  writing.  The  court  charged  the  jury 
that  it  was  the  province  of  the  court  to  construe  writings 
given  in  evidence,  and  it  was  their  opinion  that  the  receipt 
was  dated  the  24th  of  January.  For  this  reason  a  new 
trial  was  ordered ;  the  court  in  banc  holding  that  though 
it  is  the  office  of  the  court  to  interpret  writings,  the  words 
to  be  interpreted  must  be  ascertained  as  a  question  of  fact, 
and  that  extrinsic  evidence  for  this  purpose  may  be  re- 
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sorted  to,  as  though  the  writing  were  in  Coptic  characters, 
and  saying  "  the  jury  were  therefore  not  only  legally  com- 
petent to  read  the  disputed  word^  but  bound  to  ascertain 
what  it  was  meant  to  represent." 

In  Haven  v.  Brown^  (7  GreenL  421,)  the  writing  was  ob- 
cured  and  worn.  Extrinsic  evidence  was  admitted  to 
show  what  the  words  were  probably  intended  to  be,  and 
the  question  left  to  the  jury.  Although  the  cause  was 
disposed  of  on  other  grounds  in  banc,  the  court  expressed 
approval  of  the  course  taken  at  nrn  prins  in  regard  to  this 
question;  saying,  'Mt  is  the  language  itself,  and  not  its 
construction,  which  was  to  be  ascertained." 

In  Jackson  v.  Eansom,  (18  John.  107,)  it  had,  on  the 
trial,  been  left  to  the  jury  to  say  whether  the  number  of  a 
lot,  as  specified  in  a  deed,  was  84  or  174.  The  jury  found 
it  to  be  the  latter.  So  far  as  appears,  no  very  direct  ex- 
trinsic evidence  was  given  on  the  subject.  When  the 
case  came  up  in  banc,  the  court,  without  any  expression 
as  to  whether  the  question  belonged  to  the  court  or  jury, 
or  whether  extrinsic  evidence  was  admissible,  examined 
the  whole  original  deed,  and  from  such  examination  con- 
curred with  the  jury.  Spencer,  Ch.  J.,  delivering  the 
opinion  of  the  court,  said :  "  I  agree  to  the  position,  that 
if  the  writing  be  so  illegible  as  not  to  be  read,  or  to  leave 
it  in  a  state  of  uncertainty  what  is  conveyed,  so  far  the 
deed  will  be  inoperative.  I,  however,  think  this  not  to  be 
such  a  deed ;  and  I  am  satified  by  an  examination  of  the 
whole  deed,  that  the  figures  in  question  are  174.  The 
figure  8  occurs  in  other  parts  of  the  deed,  and  it  is  wholly 
dissimilar  to  what  is  said  to  be  8,  in  this  number ;  and  I 
have  no  doubt  the  figures  are  174." 

The  learned  annotators  upon  Phillip's  Evidence^  (vol,  2, 
p.  733  and  note — CoweUy  Hill  and  JSdwards,)  lay  down  the 
Tule  thus :  "  If  the  handwriting  in  an  instrument  is  obscure 
and  difficult  to  be  read,  the  evidence  of  persons  skilled  in 
deciphering  writing  is  admissible  to  show  what  the  writ- 
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log  is."    {See  also  Mr,  HUTe  note  b,  to  Sheldon  v.  Benham, 
A  Hill,  129.) 

On  the  whole,  we  think  that  in  a  case  where  it  can  be 
claimed  that  there  is  a  doubt  as  to  what  a  word,  letter  or 
figure,  contained  in  an  instrument,  was  intended  to  be, 
extrinsic  evidence  is  admissible  upon  the  question,  and 
does  not  infringe  upon  the  general  rule  that  parol  evi- 
dence is  not  admissible  to  change  or  explain  a  written 
instrument;  the  object  of  the  inquiry  being  to  ascertain 
what  the  language  of  the  instrument  in  fact  is,  and  not  to 

.   give  it  a  construction. 

[  The  other  question,  whether  the  dispute  is  to  be  de- 
termined by  the  court  or  by  the  jury,  perhaps  does  not 
necessarily  arise  in  this  case,  since  this  action  was  tried 
before  a  referee,  performing  the  office  of  both  court  and 
jury.  Yet  we  think  the  sensible  rule  is,  that  the  ques- 
tion is  one  of  fact  for  the  jury,  and  such  we  deem  the 
weight  of  authority. 

The  next  question  is,  whether  the  testimony  of  the  de* 
fendant  Williams  was  competent  on  this  subject  It  is 
objected  that  he  was  not  an  expert ;  but  he  was  not  offered 
as  an  expert,  to  express  an  opinion,  but  as  a  witness,  who 
could  speak  from  knowledge.  He  is  the  party  who  made 
the  figure  in  dispute,  and,  as  a  matter  of  common  sense, 
must  be,. of  all,  the  best  able  to  say  what  that  figure  was 
intended  to  be.  All  that  an  expert  would  be  able  to  do 
would  be  to  express  an  opinion  as  to  what  figure  was  in- 
tended by  the  writer.  It  is  obvious  that  the  testimony  of 
the  writer  himself,  honestly  and  intelHgently  given,  must 
be  more  satisfactory.  To  use  the  illustration  applied  in 
Armstrong  v.  Burrows,  (supra,)  if  it  were  a  question  of 
Coptic  characters,  it  would  scarcely  be  claimed  that  he 
who  made  them  was  not  competent  to  state  what  they 
were  intended  by  him  to  be.  Of  course,  the  honesty,  in- 
telligence and  memory  of  the  witness  are  in  this,  as  in  all 
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other  cases,  to  be  jadged  by  the  tribanal  which  hears  the 
testimony. 

There  yet  remains  the  question  whether  this  court  can 
say  that  the  disputed  figure  is  so  clearly  a  figure  1,  that 
there  can  be  no  doubt  about  it,  and  consequently  that  no  . 
extrinsic  evidence  could  be  given  on  the  point  The  only 
evidence  on  the  subject  before  us  is  what  is  stated  to  be 
a  photographic  copy  of  the  note,  contained  in  the  bill  of 
exceptions.  Examining  that  in  the  manner  in  which  the 
court  in  Jackson  v.  Ransom  {supra)  examined  the  original 
deed  containing  the  figures  which  were  the  subject  of  dis- 
pute in  that  case,  we  find'  that  the  disputed  figure  here 
seems  to  be  precisely  similar,  except  in  size,  to  the  last 
figure  of  those  intended  to  express  the  amount  of  the  note 
in  the  margin,  and  to  signify  that  the  note  was  for  ^200, 
without  the  addition  of  any  cents,  which  figure  was  un- 
doubtedly intended  for  a  cipher.  We  also  observe  that 
the  figure  in  dispute  is  not  precisely  like  the  figure  1  in 
the  date  of  the  note.  While,  therefore,  though  we  can 
see  that  the  figure  in  dispute  so  much  resembles  that 
which  the  defendant's  counsel  claims  it  to  be,  that,  if  no 
question  were  made  about  it,  it  would  generally  be  so 
read,  yet  from  the  examination  of  the  whole  paper,  as 
photographically  copied,  and  assuming  it  to  be  a  question 
in  reference  to  which  we  may  go  behind  the  decision  of 
the  referee,  we  are  unable  to  say  that  there  is  no  doubt 
about,  or  that,  on  the  face  of  it,  it  must  be  read  as  either 
party  claims  it  should  be. 

The  judgment  must  be  affirmed. 

[FouBTH  Dbpabtxbvt,  Qbvbral  Tbbx,  at  SyracuBe,  Noyember  18^  1871. 
Jtftftfw,  P.  J.,  and  Johmon  and  TtOeott,  JustioeB.] 
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The  defendants  owned  and  operated  two  tracks  between  Syracuse  and  Boch- 
ester,  upon  different  routes,  one  of  which  (the  Aubuam  route)  was  longer 
than  the  other,  and  upon  which  forty-five  cents  more  was  charged,  for  pass- 
enger fare,  than  was  charged  upon  the  shorter  route  (via  PaUnyrnk.^  The 
plaintiff  purchased  a  ticket  at  Syracuse,  for  Rochester,  wliich  had,  upon  the 
face  of  it,  the  words  "  via  Palmyra,"  paying  therefor  the  lesser  fkre,  and  got 
upon  a  train  bound  for  Rochester,  by  the  Auburn  route.  Upon  exhibiting 
his  ticket,  the  conductor  told'  him  that  he  was  on  the  wrong  train ;  that  he 
could  not  go  to  Rochester  on  that  train  unless  he  paid  forty-five  cents  more ; 
and  that  the  ticket  would  carry  him  to  F.  (the  next  station,)  and  no  further. 
The  plaintiff  said  he  expected  to  go  through  on  that  train,  and  woukl  not 
pay  any  more.  The  conductor  thereupon  marked  the  ticket,  with  his  punch, 
and  returned  it  to  the  plaintiff.  He  again  came  to  the  plaintiff  and  asked 
him  if  he  was  going  to  pay  the  additional  forty-five  cents,  and  being  answered 
in  the  negative,  he  told  the  plaintiff  he  must  get  off  at  F.,  and  on  aniviniK 
there,  ordered  the  plaintiff  to  leave  the  tndn,  and  upon  his  refltsal,  put  him 
off  the  cars,  as  he  was  required  to  do,  by  his  instructions. 

In  an  action  to  recover  damages  for  such  ejection,  tlie  referee  reported  in  favor 
of  the  plaintiff,  on  the  ground  that  the  conductor,  instead  of  punching  the 
plaintiff's  ticket,  should  have  expelled  him  from  the  cars  upon  discovering 
that  his  ticket  was  by  the  other  route,  and  his  refusing  to  pay  the  addi- 
tional  fare. 

Hddf  that  this  was  erroneous.  That  the  conductor  was  under  no  obligation  to 
the  plaintiff  to  eject  him  from  the  cars,  at  any  time  before  he  should  arrive 
at  the  point  to  which  he  was  entitled  to  travel,  on  his  ticket,  so  long  as  he 
persisted  in  remaining  on  the  train. 

That  the  plaintiff  having  taken  this  train  through  his  own  fault  or  inattention, 
his  voluntary  continuance  upon  it,  after  being  fully  notified  of  the  conse- 
quences, must  be  deemed  an  election,  on  his  part,  to  abide  by  the  regula- 
tion of  the  company,  since  it  was  one  lawfUl  and  proper  to  be  made  and  to 
enforce. 

APPEAL,  by  the  defendant,  from';a  judgment  entered 
on  the  report  of  a  referee. 

M.  W.  Cooke,  for  the  appellants.* 

I.  The  referee  erred  in  finding  that  the  conductor  de- 
stroyed the  evidence  of  the  plaintiff's  right  to  ride  to 
Rochester  upon  the  direct  road  via  Palmyra.  1.  It  is  not 
a  fact  that  a  ticket  by  one  route  is  destroyed  by  the  punch- 
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ing  of  it  by  a  conductor  upon  another ;  nor  does  such  act 
destroy  the  evidence  of  the  passenger's  right  to  ride. 
Tickets  are  punched  with  differently  shaped  punches,  pe- 
culiar to  each  conductor  and  the  route,  and  for  different 
purposes,  as  for  baggage,  &c.  If  punched  by  mistake, 
the  error  is  easily  corrected.  The  punch,  in  a  ticket,  even 
if  punched  on  the  route  for  which  it  is  given  is,  at  most, 
only  prima  facie  evidence  that  the  ticket  has  been  used 
to  the  first  station  from  its  starting  point.  2.  The  referee 
could  not  take  judicial  notice  of  such  an  effect,  as  a  fact. 
The  court  takes  judicial  notice  of  only  those  facts  about 
the  reality  of  which  there  can  be  no  doubt,  or  which  can- 
not be  disproved.  3.  The  printed  ticket  was  not  the  evi- 
dence of  the  contract.  Upon  the  question  in  relation  to 
the  ticket,  see  Hibbard  v.  N.  Y,  and  Erie  B,  Co.<,  (15  N.  Y. 
456,  op.  Braum^  e7.,  p.  365,  and  op.  Oomstock,  J.,  p,  466,  and 
cases  cited;)  Quimby  v.  Vanderbilt,  (17  id  306;)  Northern 
R,  B.  Co.  V.  Page,  (22  Barb.  130,  132.) 

II.  The  referee  erred  in  finding  that  the  conductor  did 
not  follow  his  instructions.  His  instructions  were  to  col- 
lect 45  cents  additional  fare  upon  tickets  like  the  one 
in  this  case,  and  in  case  of  refusal  to  pay  this,  to  put 
the  passenger  off  The  plaintiff  refused  to  pay  the  45 
cents  extra.  The  conductor  put  him  off  at  Farraington, 
the  first  station  after  his  last  refusal  to  pay  the  fare. 

ni.  The  referee  erred  in  regard  to  the  measure  of  dam- 
ages. {8edg.  on  Bam.  37.  1  Cush.  451.)  No  other  dam- 
ages having  been  proved,  the  referee  in  his  rulings,  allowed 
exemplary  damages.  {Sedg.  on  Bam,  528,  n,  1,  5th  ed,) 
Sucli  damages  were  not  properly  allowed  against  the  de- 
fendant in  this  case.  Especially  is  this  true,  if  the  con- 
ductor did  not  put  the  plaintiff  oft'  by  direction  of  the 
defendants.  (15  N.  Y.  455,  opins.  of  Comstock  and  Brotvn^ 
JJ.f  above  cited.)  In  the  mind  of  the  referee,  the  case 
seems  to  turn  on  the  fact  that  the  conductor  did  not  eject 
the  plaintiff  in  pursuance  of  the  defendants'  direction. 
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IV.  The  judgment  should  be  reversed  on  the  merits  of* 
the  case.  The  plaintiff  was  on  the  Auburn  road  withoat 
any  contract  to  ride  thereon,  and  with  no  ticket  entitling 
him  to  a  seat  to  Rochester  on  that  train,  and  the  referee 
so  finds.  When  the  conductor  called  for  his  ticket,  the 
plaintiff  presented  a  ticket  which  did  not  entitle  him  to 
ride  to  Rochester,  but  by  the  regulations  of  the  company, 
he  could  ride  upon  it,  on  that  road,  by  paying  45  cents 
more  fare.  He  was  fully  informed  of  the  situation,  and 
of  the  demand  and  regulations  of  the  defendants,  imme- 
diately after  leaving  Syracuse,  and  these  demands  and  rega- 
lations  were  just  and  reasonable.  After  the  informatioD, 
the  conductor  punched  the  ticket,  and  returned  it  to  the 
plaintiff.  The  plaintiff  made  no  demand  or  objection,  but 
after  being  so  informed,  he  took  the  ticket  and  continued 
to  ride.  By  taking  the  train,  he  mnst  be  preBumed  to  have 
agreed  to  all  the  conditions  and  regulations,  whether  he 
knew  them  or  not.  {Cheney  v.  Bo%t  &  M.  B.  B.  Co.^  11 
Mete.  121,  123.)  This  presumption  is  strengthened  by 
the  acts  and  silence  of  the  plaintiff  in  this  case.  {Page  v. 
N.  Y.  C,  B.  B.  Co.j  SDuer,  523.)  The  conductor  repeated 
his  demand,  and  thel  plaintiff  ^^  perseveringly  refused,"  as 
the  referee  says.  The  plaintiff  from  the  outset,  boister- 
ously demanded  a  ride  through  to  Rochester,  without  the 
payment  of  extra  fare,  and  refused  to  comply  with  the 
reasonable  demands  and  regulations  of  the  conductor  and 
defendants.  This  case  shows  a  fair  and  careful  exercise 
of  their  rights  by  the  defendants,  and  an  unreasonable, 
defiant  resistance  on  the  part  of  the  plaintiff,  after  a  clear 
act  of  negligence  and  carelessness  on  his  part  in  getting 
on  to  the  wrong  train  at  Syracuse,  and  is  very  different 
from  those  cases  of  injury  to  life  of  well  behaved  travelers, 
from  negligent  employees  of  railroad  companies;  and  it 
is  submitted  that  public  policy  demands  that  the  orderly 
management  of  the  defendants'  trains,  which  is  the  resi 
point  involved  in  this  case,  should  be  vindicated  by  the 
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reversal  of  this  jadgmeut,  and  the  dismissal  of  the  com- 
plaiut;  or  a  new  trial  should  be  ordered. 

A.  J.  WHkiUj  for  the  respondent. 

X  No  negligence  or  want  of  care  can  be  imputed  to  the 
plaintiff.  The  company's  agents  knew  its  own  regulation 
with  respect  to  selling  tickets ;  the  plaintiff  did  not.  He 
called  for  a  ticket  for  Rochester,  and  paid  $1.87  for  it, 
which  was  more  than  the  fare  over  the  direct  road,  and 
less  than  that  over  the  old  road.  He  stepped  on  a  train 
just  passing,  bound  for  Rochester;  therp  was  no  outcry 
from  any  one  as  to  which  way  the  train  was  going.  The 
ticket  agent  made  no  inquiry  as  to  which  route  he  wanted 
to  go.  We  insist  that  it  was  the  duty  of  the  ticket  agent 
to  ask  over  which  route  he  was  going;  to  inform  him  of 
the  difference  in  the  fare;  that  a  ticket,  ''via  Palmyra," 
would  not  carry  him  over  the  old  road,  and  exact  fare  ac- 
cordingly. The  plaintiff  supposed  the  fare  was  the  same. 
It  always  had  been  so  until  January,  1869,  since  which 
time  he  had  not  ridden  over  that  route.  It  would  seem 
from  the  circular,  that  it  made  no  difference  what  he  paid 
for  the  ticket,  whether  $2.08,  or  $5 ;  the  omission  of  the 
words  ''via  Auburn"  is  made  conclusive  evidence  that 
he  had  only  paid  $1.62,  and  the  penalty  was  ejectment 
from  the  train,  unless  he  paid  forty-five  cents  more ;  he 
had,  in  fact,  paid  $1.87 ;  this  would  entitle  him  to  ride  12j^ 
miles  further  than  Farmington  in  any  event,  but  the  ab- 
sence of  "  via  Auburn  "  was  inexorable,  and  he  had  to 
submit;  we  therefore  insist  that  the  negligent  conduct  of 
the  agent  was  the  occasion  of  his  being  put  off  the  train, 
and  the  plaintiff  was  not  in  fault 

II.  At  the  interview  near  Syracuse,  the  conductor  did 
not  request  the  plaintiff  to  get  off  the  train,  but  expressly 
told  him  that  the  ticket  would  cariy  him  to  Farmington. 
The  plaintiff  insisted  that  it  ought  to  carry  him  to  Roches* 
ter.     Under  this  state  of  facts  the  conductor  canceled  his 

YoL.  LX.  38 
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ticket  for  every  purpose,  except  riding  thereon  to  the 
place  designated.  There  coald  be  no  more  express  con- 
sent that  this  ticket  was  a  valid  ticket,  entitling  him  to  a 
seat  on  that  train.  After  leaving  Canandaigaa,  the  con- 
ductor reaffirmed  the  validity  of  the  ticket,  by  taking  it  up, 
as  a  contract  executed  on  the  part  of  the  plaintiff.  The 
plaintiff  had  a  right  to  passage  by  one  route  or  the  other. 
The  conductor  undertook  to,  and  did,  deprive  him  of  a 
passage  over  either.  It  may  be  said  that  it  was  his  duty 
to  get  off  the  train  when  he  discovered  he  was  on  the 
wrong  one.  It  certainly  was  not,  unless  he  was  requested 
to  do  so  by  the  conductor ;  but  he  did  not  do  so.  On  the 
contrary,  he  waived  that  duty  by  canceling  the  ticket,  and 
expressly  permitting  the  plaintiff  to  ride  thereon.  The 
going  "via  Palmyra"  was  a  condition  which  he  might 
waive,  and  he  did  waive  it  The  ticket  was  good  for  a  pass- 
age to  Rochester,  or  nothing.  The  conductor  did  not  take 
the  ground  that  it  was  good  for  nothing.  We  insist  that 
the  condition  was  waived ;  that  it  ripened  into  a  valid  con- 
tract to  carry  the  plaintiff  to  Rochester  by  that  road,  (£(^- 
erton  v.  N,  T.  ^  K  E.  E.  Co.,  39  N.  T.  227  to  229.) 

III.  The  company  have  no  right  to  charge  more  than 
fil.62  by  either  route.  Section  7,  chap.  76,  laws  of  1853, 
(consolidation  act)  provides,  '^  said  consolidated  company 
shall  carry  '  way  passengers  *  on  ^  their  road '  at  a  rate  not 
exceeding  two  cents  per  mile."  In  questions  arising  on 
railroad  charters,  as  to  the  right  to  take  toll,  courts  have 
uniformly  construed  the  charter  most  in  favor  of  the 
public  commerce  and  trade  '^  a  construction  which  abridges 
the  grant  is  to  have  a  preference  over  one  which  favors 
the  company.  {Camden  and  Amboy  v.  Brigg%^  2  ZabrukiCy 
623 ;  and  see  13  Perm,  555.)  Passengers  from  Syracuse 
to  Rochester  are  "  way  passengers  ;"  the  shortest  distance 
on  "  their  road  "  is  81  miles ;  longest  104  If  they  have 
a  right  to  charge  $2.08  at  all,  then  they  can  charge  it  in 
all  cases  by  either  route.     They  can  sell  to  all^  tickets 
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"  via  Auburn ;"  the  purchaser  can  go  by  either  route;  to 
the  complaining  passenger  the  answer  would  be,  the  dis- 
tance is  104  miles,  but  if  you  like,  you  can  go  by  a  shorter 
route,  "  via  Palmyra."  Such  a  construction  would  enlarge 
instead  of  abridging  their  franchise. 

By  the  Court,  Talcott,  J.  This  action  is  brought  to 
recover  damages  for  an  alleged  unlawful  ejection  of  the 
plaintiff  from  a  passenger  car  of  the  defendants,  at  Farm- 
ington,  about  24  miles  east  of  Rochester.  The  defendants 
operate  two  tracks  between  Syracuse  and  Rochester,  one 
running  by  way  of  Palmyra,  the  most  direct  route,  the 
other  passing  through  Auburn,  Geneva  and  Canandaigua, 
and  traversing  a  longer  distance  than  the  Palmyra  route. 
The  defendants,  by  reason  of  the  greater  distance,  charge, 
as  they  lawfully  may,  a  greater  sum  for  passenger  fare 
over  the  route  by  way  of  Auburn,  &c.,  than  over  that  by 
way  of  Palmyra,  and  upon  the  face  of  the  tickets,  issued 
to  passengers,  specify  the  route  for  which  the  passenger 
has  paid,  and  by  which  he  is  entitled  to  travel. 

The  plaintiff  purchased  a  ticket  at  Syracuse,  for  Roch- 
ester, which  on  the  face  of  it  contained  the  words,  "via 
Palmyra.**  It  is  not  claimed  that  he  paid  for  the  ticket 
any  more  than  the  regular  fare  from  Syracuse  to  Roch- 
ester by  the  way  of  Palmyra.  The  plaintiff  knew  of  the 
two  routes,  and  had  traveled  over  each  of  them,  and  knew 
that  the  one  by  way  of  Auburn  &c.  was  the  longest  route. 
There  was  a  train  bound  for  Rochester,  by  the  Auburn 
route,  standing  in  front  of  the  ticket  office,  when  the 
plaintiff  purchased  his  ticket,  and  he  got  on  board  this 
train  without,  so  far  as  appears,  any  inquiry,  or  any  fault 
or  neglect  on  the  part  of  the  defendants  or  any  of  their 
servants.  This  train  started  immediately,  and  in  a  few 
minutes  after  starting,  the  conductor  called  upon  the  plain- 
tiff to  exhibit  his  ticket.  The  distance  and  fare  to  Farm- 
ington  by  the  Auburn  route  was  the  same  as  to  Rochester 
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by  the  Palmyra  route,  and  the  conductors  on  the  Auburn 
route  were  acting  under  written  instructions  to  collect 
forty-five  cents  additional  fare  from  persons  holding  tickets 
for  passage  between  Syracuse  and  Rochester,  unless  the 
tickets  contained  the  words  "  via  Auburn." 

The  company  were  entitled  to  charge  forty-five  cents 
fare  between  Farmington  and  Rochester.  When  the 
plaintiff  exhibited  his  ticket,  a  few  minutes  after  leav- 
ing Syracuse,  he  was  informed  by  the  conductor  that  he 
was  on  the  wrong  train  ;  that  the  ticket  entitled  him  to  a 
seat  to  Rochester,  by  way  of  Palmyra,  and  that  he  could 
not  go  to  Rochester  on  that  train  unless  he  paid  forty-five 
cents  more ;  and  that  the  ticket  would  take  him  to  Farm- 
ington, and  no  farther.  The  plaintiff  did  not  ask  to  be 
let  off  the  cars,  but  declared  that  he  had  paid  for  a  ticket  to 
Rochester,  and  expected  to  go  through  on  that  train,  and 
would  not  pay  any  more.  The  conductor  thereupon 
marked  the  plaintiff's  ticket  with  his  punch  and  returned 
it  to  him,  passing  on  through  the  cars.  Farmington  is  the 
next  station  west  of  Canandaigua,  and  immediately  after 
the  train  left  Canandaigua  the  conductor  again  called 
upon  the  plaintiff  and  asked  him  if  he  was  going  to  pay 
the  additional  forty-five  cents,  and,  being  answered  in  the 
negative,  told  the  plaintiff  he  must  get  off  at  Farmington, 
the  next  station.  On  arriving  at  Farmington,  the  con- 
ductor told  the  plaintiff  to  leave  the  train.  The  plaintiff 
jefused,  saying  he  had  paid  to  Rochester,  and  was  going 
to  Rochester  on  that  train  and  ticket;  and  thereupon  the 
conductor  removed  the  plaintiff  from  the  car,  using  no 
unnecessary  force. 

The  conductors  are  instructed  to  put  those  off  the  train, 
who,  holding  a  ticket  like  that  of  the  plaintiff,  and  travel- 
ing by  the  Auburn  route,  refuse  to  pay  the  additional 
forty-five  cents. 

The  referee  reported  in  favor  of  the  plaintiff,  upon  the 
ground  that  it  was  the  duty  of  the  conductor  not  to  have 
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punched  the  plaintiff*'fl  ticket,  but  to  have  expelled  mm 
from  the  cars  upon  the  discovery  that  his  ticket  was  by 
the  other  route,  and  his  stating  that  he  should  not  pay  the 
additional  forty-five  cents.  We  think  this  erroneous.  The 
plaintiff  was  duly  apprised  of  all  the  facts,  and  that  his 
ticket  would  only  carry  him  to  Farmingtou,  as  soon  as  the 
conductor  discovered  that  the  ticket  was  by  the  other 
route.  Undoubtedly  the  plaintiff  should  have  been  afford- 
ed the  opportunity  of  leaving  the  cars  at  that  time,  or  at 
all  events  at  the  next  station,  had  he  so  desired ;  but,  on 
the  contrary,  he,  knowing  all  the  facts  and  the  regulation 
by  which  he  would  be  required  to  pay  forty-five  cents  ad- 
ditional for  the  additional  distance  by  that  route  to  Roch- 
ester, and  that  his  ticket  would  carry  him  only  to  Farm- 
ington,  and  being  bound  to  know  that  the  regulation  was 
a  lawful  one,  persisted  in  remaining  on  that  train.  Surely 
he  cannot  complain  that  he  was  not  expelled  from  the 
cars  at  that  time.  The  conductor  owed  no  duty  to  the 
plaintiff  to  eject  him,  at  any  time.  According  to  the  law- 
ful regulation  or  custom  of  the  company,  he  was  entitled 
to  travel  on  that  ticket  as  far  as  Farmington,  and  it  is 
doubtful  whether  the  conductor  would  even  have  been 
justified  in  expelling  him  from  the  cars  before  they  arrived 
at  Farmington,  upon  the  ground  that  the  plaintiff  de- 
clared he  would  not  pay  the  further  sum  required  for  his 
fare  from  Farmington  to  Rochester,  which  would  not  be- 
come payable  until  he  should  have  exhausted  the  priv- 
ileges conferred  by  the  ticket  he  held,  and  seek  to  travel 
beyond  Farmington.  Doubtless  the  conductor  concluded 
that  the  statement  of  the  plaintiff  that  he  should  not  pay 
the  additional  forty-five  cents  payable  if  he  went  from 
Farmington  to  Rochester,  was  the  result  of  a  momentary 
irritation,  and  that  upon  further  reflection  he  would  con- 
form to  the  regulation  of  the  company.  At  all  events,  we 
think  the  conductor  was  under  no  obligation  to  the  plain- 
tiff to  eject  him  from  the  cars  at  any  time  before  he  should 
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arrive  at  the  destination  to  which  he  was  entitled  to  travel 
on  his  ticket,  so  long  as  he  persisted  in  remaining  on 
the  train. 

The  plaintiff  having  taken  this  train  through  his  own 
fault  or  inattention,  his  voluntary  continuance  upon  it 
after  being  fully  notified  of  the  consequences,  must  be 
deemed  an  election  on  his  part  to  abide  by  the  regulation, 
since  it  was  one  lawful  and  proper  to  be  made  and  to 
enforce. 

The  judgment  must  be  reversed,  and  a  new  trial  or- 
dered ;  costs  to  abide  the  event 

[FoDBTH  Dbpabtmbvt,  Gbvbbu.  Tebm,  at  Syraciise,  November  18, 1871. 
Muttm^  P.  J.,  and  Johnton  and  TqUcU,  Justices.] 


Charles  W.  Barnes  and  others.  Executors  &c.  and  others, 
appellants,  V9,  Clara  Huson  and  others,  respondents. 

Considering  the  evident  purpose  and  policy  of  section  52  of  the  statute  of 
Wills,  (2  R.  8,  66,)  the  mischief  intended  to  be  remedied,  and  the  £|ct  thai 
it  is  a  remedial  statute,  to  be  liberally  construed,  its  meaning  is,  to  prevent 
the  lapse  of  a  devise  or  bequest  to  a  descendant  of  the  testator,  although 
the  proposed  devisee  or  legatee  shall  have  died  before  the  testator ;  pro- 
vided such  devisee  or  legatee  shall  have  left  lineal  descendants,  who  shall  be 
living  at  the  testator's  death ;  and  this  whether  the  death  of  the  proposed 
devisee  or  legatee  shall  have  occurred  before  or  after  the  date  or  making  of 
the  will.  \ 

This  interpretation  is  fortified  by  several  decisions  in  the  English  court  of 
chancery  upon  the  construction  of  the  corresponding  section  of  the  English 
statute  of  Wills,  (1  Vict,  eh,  26,  (  88,)  in  which  it  has  been  held  that  whether 
the  death  of  the  devisee  occur  before  or  after  the  making  of  the  will,  is  of 
no  importance. 

In  such  a  case,  evidence  that  the  testator  had  heard  a  rumor  of  the  death  of 
one  of  his  children,  before  the  making  of  the  will,  is  wholly  immaterial.  The 
statute  leaves  open  no  door  for  dispute  on  that  subject,  or  for  the  introdufs 
tion  of  such  proof. 
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The  words  "  shall  die,"  in  section  62  of  our  statute,  is  not  to  he  construed  u 
referring  to  a  time  intermediate  the  making  of  the  will  and  the  death  of  the 
testator. 

APPEAL  from  a  decree  made  by  the  surrogate  of  Yates 
county,  ordering,  among  other  things,  the  payment  of 
certain  legacies  to  the  respondents,  who  are  children  of 
the  late  Calvin  Hason,  Jr.,  deceased. 

Calvin  Huson,  Jr.,  was  the  son  of  Calvin  Huson,  who 
resided  in  Yates  county,  and  who,  on  the  27th  day  of  May, 
1867,  made  and  executed  his  will,  and  afterwards  a  codicil 
thereto.  By  the  fifth  clause  of  the  will  the  testator  de- 
vised and  directed  as  follows :  *'  I  hereby  direct  that  the 
sum  of  ten  thousand  dollars  shall  be  divided  between  my 
sons  and  daughters  in  the  following  manner :  to  each  of 
my  sons  two  dollars,  to  each  of  my  daughters  one  dollar, 
Susan  and  Elizabeth  excepted,  who  are  provided  for  above; 
and  having  advanced  the  following  sums  to  my  sons,  I 
hereby  order  that  the  following  sums  shall  be  deducted 
from  their  shares  of  the  ten  thousand  dollars,  as  follows : 
from  David  C.  Huson's  share,  the  sum  of  four  hundred 
dollars;  from  Calvin  Huson  JrT's,  eight  hundred  dollars; 
from  William  H.  Huson's,  four  hundred  and  fifty ;  from 
Lewis  M.  Huson's,  three  hundred ;  from  Charles  M.  Hu- 
son's, four  hundred  and  twenty ;  from  George  E,  Huson, 
fifty  dollars.  I  hereby  order  and  direct  that  these  sums 
Bo  deducted  shall  be  added  to  the  remainder  of  my  prop- 
erty, real  and  personal,  and  divided  equally  among  my  heirs, 
whose  names  are  here  mentioned,  as  follows:  Jane, David 
C,  Calvin  Jr.,  William  H.,  Emeline,  George  E.,  Lewis  M., 
Clark,  Charles  M.,  Mary  Ann.'' 

The  testator,  Calvin  Huson,  died  in  May  1867.  His 
son,  Calvin  Huson,  Jr.,  died  at  Richmond,  Virginia,  on 
the  14th  of  October,  1861.  David  Huson,  another  son, 
also  died  before  the  execution  of  the  will.  Both  of  these 
sons  left  descendants.    And  James  and  Samuel  Huson, 
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two  other  children  of  the  testator,  died  before  the  making 
of  the  will,  leaving  no  descendants. 

The  respondents  claimed  the  share  that  wonld  have 
gone  to  their  father,  had  he  survived  the  testator,  under 
the  said  iifl;h  clause.  To  obtain  the  payment  thereof,  they, 
on  the  7th  of  December,  1870,  filed  their  petition  in  said 
surrogate's  court,  praying  payment  thereof;  whereupon 
the  surrogate  made  an  order  that  a  summons  issue  to  the 
executors,  requiring  them  to  appear  on  the  20th  of  De- 
cember, to  show  cause  why  the  legacies  should  not  be 
paid  to  the  petitioners.  On  the  return  day  the  executcrrs 
appeared,  and  the  hearing  was  adjourned  until  the  16th 
day  of  January,.  1871,  when  the  petitioners  appeared  by 
counsel;  and  the  executors  appeared  in  person  and  by 
counsel,  and  filed  their  answer  to  the  petition.  Henry  M. 
Stewart  appeared  as  special  guardian  for  infant  children 
of  David  C.  Huson,  deceased,  and  the  other  appellants  also 
appeared.  The  answer  of  the  executors  denied  that  they 
had  assets  to  pay  the  legacies,  insisted  that  the  surrogate 
had  no  jurisdiction  to  determine  any  question  involving 
the  construction  of  the  will,  and  averred  that  by  the  terms 
and  provisions  of  the  will  the  petitioners  were  not  entitled. 

On  the  hearing,  the  will  and  codicil  of  the  testator  were 
admitted,  and  were  oifered  in  evidence  by  the  respondent& 
The  petitioners  then  ofiTered  to  prove  that  the  testator  at  the  * 
time  of  making  his  will,  had  heard  of  the  death  of  Calvin 
Jr.,  and  that  David  died  in  California.  This  was  objected 
to  by  the  appellants,  but  the  objection  was  overruled  by 
the  surrogate.  The  counsel  for  the  appellants,  saving  the 
benefit  of  their  objections  and  exception,  here  admitted 
the  facts  offered  to  be  proved,  as  above.  The  counsel  also 
objected  to  the  jurisdiction  of  the  surrogate.  No  further 
evidence  was  given  in  the  case.  The  appellants  then  ob- 
jected that  the  evidence  was  insufi&cient  to  warrant  the 
surrogate  in  making  a  decree  in  favor  of  the  petitioners. 
The  objection  was  overruled^  and  the  appellants  excepted. 
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On  the  16th  of  January,  1871,  the  sarrogate  made  the 
decree  appealed  from,  by  which,  among  other  things,  he 
ordered,  adjudged  and  decreed,  that  under  and  by  virtue 
of  the  terms  and  provisions  of  the  said  last  will  and  testa- 
ment, the  children  of  the  said  Calvin  Huson,  Jr.,  deceased, 
were  collectively  entitled  to  the  share  and  interest  in  the 
estate  of  the  said  Calvin  Huson,  deceased,  that  their  de- 
ceased father  would  have  taken  had  he  survived  the  said 
testator,  and  that  the  petitioners  were  entitled  to  the  four- 
fifths  part  of  the  said  share  or  interest  And  that  the 
children  of  the  said  Calvin  Huson,  Jr.,  deceased,  under 
subdivision  5  of  said  last  will  and  testament^  were  collect- 
ively entitled  to  two  seventeenths  of  the  ten  thousand 
dollars  therein  mentioned,  and  the  interest  thereon  after 
the  lapse  of  a  year  from  the  death  of  the  said  testator,  less 
the  sum  of  $800  therein  directed  to  be  deducted  from  the 
share  given  and  bequeathed  to  the  said  Calvin  Huson,  Jr., 
deceased,  and  that  the  amount  to  which  said  children  were 
then  entitled  of  the  said  sum  of  ten  thousand  dollars  and 
interest,  after  making  the  deduction  aforesaid,  was  the  sum 
of  9446.34,  and  that  the  petitioners  were  entitled  to  four 
fifths  thereof,  being  the  sum  of  $357.08 ;  which  said  amount 
the  said  executors  were  ordered  and  directed  to  pay  to  the 
general  guardian  of  the  said  petitioners  within  twenty 
days  from  the  date  of  said  decree. 

Charles  S.  Baker^  for  the  appellants. 

I.  As  to  the  proper  construction  of  the  will,  and  its 
legal  effect  as  regards  the  petitioners.  1.  It  is  proper  to 
ascertain  whether,  by  the  language  employed  therein,  the 
petitioners  are  .directly  named  as  beneficiaries.  By  no 
construction  or  interpretation  of  the  language  used,  can 
the  children  of  Calvin  Huson,  Jr.,  be  claimed  to  have 
been  mentioned  as  legatees  in  the  will.  "So  language  ex- 
cept that  employed  in  the  5th  clause  can  be  contended  to 
have  any  reference  to  them.     The  terms  employed  there 
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do  not  include  Calvin  Huson,  Jr/s  children.  They  are 
not  '^  sons  and  danghters"  of  the  testator.  Their  names 
are  not  to  be  found  among  the  ^'  heirs  whose  names  are 
here  mentioned."  The  word  children,  or  grand-children, 
is  not  to  be  found  in  the  will.  !N'either  is  the  word  heir  or 
heirs  mentioned,  except  when  expressly  limited  and  applied 
to  a  particular  individual,  and  such  heirs  and  individuals 
named.  2.  It  being  shown  that  no  language  is  employed 
whereby  the  petitioners  are  mentioned  or  named,  directly, 
we  will  next  inquire  whether  they  are  included  by  language 
having  a  general  signification,  by  which  they  may  be  en- 
titled, (a.)  It  will  be  found,  upon  an  examination  of  the 
will,  that  the  word  heirs,  children,  issue  or  descendants, 
or  any  term  of  like  import,  is  not  used  when  applied  to 
a  class.  And  the  word  heirs  is  only  once  used,  and  then 
the  {Persons  mentioned  as  such,  are  particularly  named. 
(b.)  Again,  the  language  used  expressly  limits  and  applies 
the  bequest  to  the  legatees  whose  names  are  particularly 
set  forth,  without  extending  it  to  their  heirs,  representa- 
tives, administrators,  executors  or  assigns.  3.  It  being 
found  that  the  petitioners  are  not  included  among  the 
legatees  named  in  the  Avill,  either  by  direct  language,  or 
words  of  general  signification,  it  only  remains  to  be 
seen  whether  they  may  be  otherwise  entitled,  (a.)  It  is 
submitted  there  are  only  three  ways  whereby  the  petition- 
ers can  in  any  event  claim  the  legacy  expressly  bequeathed 
to  their  father.  Ist  By  force  of  the  common  law.  2d.  By 
evidence  dehors  the  instrument,  that  such  was  the  intention 
of  the  testator.  3d.  By  the  provisions  of  the  statute  they 
have  become  invested  with  his  rights  therein,  (4.)  It  prob- 
ably will  not  be  disputed  that,  at  common  law,  the  legacy 
bequeathed  to  Calvin  Huson  Jr.  lapsed.  The  general  rale 
is  well  settled  that  when  the  legatee  dies  before  the  testator, 
the  legacy  will  lapse.  {Swinburne,  pt  7,  §  23.  WiUiams  (m 
Ezrs.y  1084.  Ward  an  Legacies,  2  Law  Lib.,  N.  8.,  84,  85; 
marg.  163, 164.    Bedf.  an  Law  af  Wills,  part  2,  484.)     Swin- 
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burne  defines  the  rule :  '^  If  the  legatee  dies  before  the 
day  of  the  death  of  the  testator,  the  legacy  is  void ;  nei- 
ther can  the  executors  or  administrators  demand  the  same. 
This  is  obvious  from  the  fact  that  the  will  does  not  become 
operative  until  the  death  of  the  testator,  and  this  is  so^ 
notwithstanding  the  will  contain  the  words  heirs,  execu- ' 
tors,  administrators,  &c.'*  {Mayhanh  v.  Brooks^  1  Broum 
O.  C.  84;  cited  and  approved  by  Denioy  e/".,  in  Van  Beuren 
V.  Bash,  30  N.  T.  425.  Lovelasa  on  Wills,  9  Law  Lib.  N.  S.y 
238  ;  marg,  445  [7.]  Bed/,  on  WilU,  paH  2,  485.)  But  as 
mentioned,  no  words  of  this  kind,  even,  are  used  in  the 
will  before  us.  Had  the  language  of  the  will  been  that 
the  bequests  were  to  go  to  the  children  of  the  testator, 
naming  them,  the  same  result  would  have  followed^  and 
the  legacy  lapsed.  (  Ward  on  Leg.,  2  Law  Lib,  N.  S.j  60 ; 
marg.  115, 116.  Badcliffie  v.  Buckley,  10  Ves.  195.)  "  Nor 
will  it  make  any  difference  in  this  respect  that  the  testator 
after  the  death  of  the  devisee  republishes  or  confirms  his 
will,  with  the  full  knowledge  of  the  death  of  the  devisee  and 
of  his  having  left  issue.  Nor  is  evidence,  dehors  the  will,  ad- 
missible in  such  case  to  show  an  intention  on  the  part  of  the 
testator  that  the  same  should  not  lapse."  (Lovelaas  on  WUlSj 
9  Law  Lib.  N.  S,,  239 ;  marg.  447,  note  u,  238.  Maybank  v. 
Brooks,  1  Brown  0.  C,  84.  Bedf.  on  Wills,  part  2,  493,  [9].) 
((?.)  We  confidently  believe  we  have  shown  that  the  pe- 
titioners are  not  entitled,  at  common  law,  and  that  by  it 
the  legacy  to  Calvin  Huson,  Jr.,  lapsed.  4.  We  will  next 
inquire  whether  evidence,  dehors  the  will,  is  admissible  to 
show  that  it  was  intended  by  the  testator  that  the  legacy 
should  go  to  Calvin  Huson,  Jr.'s  children,  and  the  char- 
acter thereof.  Incidentally,  we  have  shown  that  evidence 
to  show  that  the  testator  knew  of  the  death  of  the  legatee 
at  the  time  of  making  the  will  is  inadmissible ;  and  that 
he  republished  or  confirmed  it  with  such  knowledge,  is 
likewise  incompetent.  {See  cases  cited  supra.  Ward  on 
Leg.,  2  Law  Lib.  84,  85 ;  marg.,  164.     Bedf.  on  Wills,  part  1, 
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569,  570,  n.  67,  and  eases  cited.  Judy  v.  Williams^  2  Carter, 
449.)  The  surrogate  manifestly  erred  in  admitting  the 
evidence,  and  the  appellant's  objections  should  have  been 
sustained,  (a.)  The  intention  of  the  testator  is  to  be 
gathered  from  the  words  of  the  will  itself,  and  unless  there 
is  ambiguity  in  the  language  employed,  parol  evidence  is 
inadmissible  to  explain  what  was  the  intent.  (JfannT. 
Mantiy  14  John,  1.  Miller  v.  Travers^  8  Bing.  244.  21  Eng. 
O.  i.,  288.  Bedf.  on  WiUsy  part  1,  574,  575,  n.2,and€aut 
cited,  Arthur  v.  Arthur^  10  Barb.  9.)  (6.)  IN'or  is  parol 
evidence  admissible  to 'show  that  a  new  legatee  was 
intended,  when  the  will  is  silent  It  cannot  be  imported 
(Oxenden  v.  Chichester^  4  Dowl.  P.  0.  65.  Newburgh  v. 
Newburghy  cited  in  Miller  v.  Travers,  supra,)  (<?.)  There  is 
no  ambiguity  in  the  language  employed.  It  is  as  plain, 
clear  and  intelligible  as  it  could  possibly  be  made.  The 
legacies  are  not  given  to  a  class,  but  the  legatees  are  indi- 
vidually named.  No  evidence  of  intention  can  be  given 
which  will  warrant  or  athorize  the  petitioner  to  claim  un- 
der the  will.  5.  This  brings  us  to  the  only  remaining 
inquiry,  and  we  believe  the  most  important  question  which 
is  to  be  presented  in  this  case,  i.  e.,  are  the  petitioners 
entitled  by  the  provisions  of  the  statute  ?  By  our  statute 
of  wills,  (2  E.  S.  66,  §  52 ;  2  Edm.  Stat,  at  Large,  p.  66,) 
it  is  provided :  "  Whenever  any  estate,  real  or  personal, 
shall  be  devised  or  bequeathed  to  a  child  or  other  descend- 
ant of  the  testator,  and  such  legatee  or  devisee  shall  die 
during  the  lifetime  of  the  testator,  such  devise  or  legacy 
shall  not  lapse,  but  the  property  so  devised  or  bequeathed 
shall  vest  in  the  surviving  child  or  other  descendant  of 
the  legatee  or  devisee,  as  if  such  legatee  or  devisee  had 
survived  the  testator  and  had  died  intestate."  It  remains 
to  be  seen  whether  the  petitioners  come  within  the  par- 
view  of  the  statute.  There  was,  by  the  will,  a  bequest  of 
personal  estate.  At  the  time  of  the  execution  of  the  will 
the  testator  had  no  child  by  the  name  of  Calvin,  Jr.    He 
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was  dead.  At  such  time  there  was  no  person  in  being 
upon  whom  the  will  was  operative.  In  legal  effect  it  was 
the  same  as  if  there  had  never  been  such  a  person  in  ex- 
istence. The  statute  being  an  innovation  on  the  common 
law  rule,  it  should  receive,  at  least,  a  literal  construction, 
and  ought  not  to  be  extended  to  any  case  not  coming 
within  its  terms.  (Dwarris  on  StatuteSy  9  Law  Lib.  43 ; 
marg.  695.)  Upon  an  examination  of  the  section  it  will 
be  perceived  by  the  language  employed  therein,  that  the 
death  of  the  legatee  or  devisee  is  mentioned  in  the  future 
tense,  i.  e.,  it  presupposes  that  something  has  occurred  before 
such  death.  And  we  submit  that  it  was,  that  the  devise 
or  bequest  had  been  made,  and  the  legatee  or  devisee  had 
died  thereafter.  That  this  would  follow  if  a  plain  gram* 
matical  construction  is  to  be  given  to  it^  is  almost  too 
clear  for  argument  And  were  it  not  for  the  cases  to 
which  we  are  about  to  advert,  arising  under  an  English 
statute  relating  to  the  same  subject,  we  should  claim  that 
this  were  so  beyond  question.  The  language  employed 
is,  "  whenever  any  estate,  real  or  personal,  shall  be  devised 
or  bequeathed  to  a  child  or  other  descendant  of  the  tes- 
tator, and  such  legatee  or  devisee  shall  die  during  the 
lifetime  of  the  testator.'*  *  *  Now  it  would  seem  clear, 
from  the  language,  that,  Ist,  there  shall  be  a  devise  or  be- 
quest to  a  person  in  being,  of  the  kind  mentioned  in  the 
statute;  2d,  that  such  person  shall  die  (not  has  died)  dur- 
ing the  lifetime  of  the  testator.  In  other  words,  at  the 
time  of  the  execution  of  the  will  the  same  must  be  oper- 
ative, i.  e.,  there  must  be  a  devise  or  bequest  to  a  child  or 
descendant,  (there  can  be  no  devise  or  bequest  to  a  child 
or  descendant  if  there  is  none,)  and  then  if  such  child  or 
descendant  "  shall  die*'  during  the  lifetime  of  the  testator, 
leaving  persons  of  the  character  mentioned  in  the  statute, 
the  devise  or  bequest  shall  not  lapse.  If  it  had  been  in- 
tended to  have  provided  for  cases  of  the  legatee  or  devisee 
dying  before,  as  well  as  after  the  execution  of  the  will, 
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the  language  would  at  least  have  been,  *^  and  such  legatee 
or  devisee  shall  have  died  during  the  lifetime  of  the  test- 
ator," &c. 

We  are  now  brought  to  the  consideration  of  the  English 
statute  referred  to,  and  the  decisions  respecting  the  same. 
It  is  provided,  "that  when  any  person,  being  a  child  or 
other  issue  of  the  testator,  to  whom  any  real  or  personal 
estate  shall  be  devised  or  bequeathed,  for  any  estate  or 
interest  not  determinable  at  the  death  of  such  person, 
shall  die  in  the  lifetime  of  the  testator,  leaving  issue,  and 
any  such  issue  of  such  person  shall  be  living  at  the  time 
of  the  death  of  the  testator,  such  devise  or  bequest  shall 
not  lapse,  but  shall  take  effect  as  if  the  death  of  such  per- 
son had  happened  immediately  after  the  death  of  the  test- 
ator, unless  a  contrary  intention  shall  appear  by  the  will." 
(1  Victoria,  eh,  26,  §  33.)  Under  this  statute  the  English 
courts  have  held,  that  where  the  death  of  the  donee  hap- 
pened before  the  date  of  the  will,  the  surviving  issue  take 
as  heira  or  distributees,  notwithstanding  the  language  of 
the  act  is  ^  shall  die,'  and  they  construe  the  language  of 
the  statute  ("  shall  die  ")  to  mean  after  the  passage  of  the 
act.  (Mower  v.  Orr,  7  Hare,  473.  Wisden  v.  Wisden, 
2  Sm.  ^  Grif,  396.  Barkworth  v.  Young,  4  Drewry,  20. 
6  Hare,  306.)  It  is  plain,  and  it  can  but  be  perceived,  that 
a  stronger  reason  could  hardly  be  adduced,  as  to  the  terms 
of  our  statute  having  the  effect  which  we  have  claimed, 
than  is  found  in  the  ground  upon  which  the  decision  was 
put  by  the  English  courts.  The  sole  ground,  as  will  be 
seen  on  an  examination  of  the  cases,  was,  that  they  con- 
strued the  words  of  their  statute,  "  shall  die,"  to  mean 
"  after  the  passage  of  the  act."  In  other  words,  they  said 
that  the  time  of  the  death  of  the  legatee,  was  not  intended 
to  apply  to  the  person  of  the  legatee,  but  to  the  passage 
of  the  act,  thereby  admitting,  if  it  was  to  be  applied  to  tie 
time  of  the  death  of  the  legatee,  then  such  death  must 
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occur  after  the  execution  of  the  will,  ehe  the  legacy  would 
lapse.  We  say,  whatever  might  have  been  the  decision 
of  their  courts  under  their  act,  the  statute  of  this  State 
cannot  be  tortured  so  as  to  mean  any  such  thing.  To 
illustrate  the  fallacy  of  the  reasoning,  can  it  be  doubted, 
although  a  devise  had  been  made  to  a  child,  or  other 
person  described,  then  living,  but  who  had  died  before  the 
passage  of  our  statute,  and  the  testator  died  after  its  pass- 
age, that  the  legatee's  children,  or  descendants  would  be 
entitled?  In  other  words,  it  is  entirely  immaterial  under 
our  statute,  whether  the  death  of  the  child,  or  other  de- 
cease, occurred  before  or  after  the  passage  of  the  statute, 
to  entitle  his  child,  or  other  decendants,  to  take.  (Bishop 
V.  Bishopy  4  Hill,  138.)  Our  statute,  by  express  language, 
and  in  the  most  direct  terms,  applies  it  to  the  person  of 
the  legatee  or  devisee,  and  the  time  mentioned  is  not  the 
passage  of  the  act,  but  the  death  of  the  legatee  or  devisee. 
Its  language  is,  ^*  and  such  legatee  or  devisee  shall  die," 
&c. ;  ^^  shall  die,"  not  after  the  passage  of  the  act,  but 
after  the  execution  of  the  devise  or  bequest,  and  during 
the  lifetime  of  the  testator. 

IL  It  need  scarcely  be  added,  that  so  far  as  the  peti- 
tioners are  concerned,  we  have  not  been  compelled  to  iu« 
voke  the  aid  of  any  extraneous  circumstance  to  prevent 
them  from  taking  under  the  will.  If  we  were  correct  in 
our  first  position,  that  they  were  not  entitled  at  common 
law^  they  simply  stand  here  as  claiming  under  a  statutory 
provision,  and  like  every  claimant,  they  must  clearly  show 
that  the  statute  gives  them  such  right  It  is  no  fault  of 
the  executors  or  legatees  that  prevents  them  from  obtain- 
ing the  legacy.  The  testator  was  bound  to  know  the  law. 
He  could  have  bequeathed  this  legacy  to  them  if  he  so  de- 
sired. And  if  the  legislature  have  failed  to  provide  for 
their  case,  it  is  an  omission  for  which  the  legatees  or 
executors  are  in  no  wise  responsible. 
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F.  A.  Macomber,  for  the  respondents. 

L  By  the  terms  of  the  will  these  children  are  entitled 
to  the  legacy.  1.  What  was  the  intention  of  the  testator! 
He  had  heard  of  the  death  of  his  son  Calvin,  Jr.,  who  had 
died  a  prisoner  of  war.  It  is  not  to  be  presumed  that  the 
testator  intended  an  idle  thing  in  naming  such  deceased 
son  in  his  will.  The  $10,000  item  is  not  bequeathed  to 
the  testator's  children  by  name,  but  he  directs  it  to  be 
"divided  between  my  sons  and  daughters."  But  it  is 
only  when  apportioning  the  respective  sums  among  them, 
by  making  deductions  for  advancements  to  some  of  them, 
that  he  names  his  son  Calvin,  Jr.  The  whole  clause  ofj 
the  will  seems  to  be  a  method  of  saying — and  a  very  good 
method  too — that  his  intention  is,  that  the  share  of  Cal- 
vin, Jr.,  shall  go  to  his  children,  but  having  advanced 
$800  to  their  father,  that  sum  shall  be  deducted  therefrom. 
The  expression,  "sons  and  daughters,"  is  synonymous 
with  the  word  "  children,"  and  must  include  grand-sons 
and  grand-daughters,  in  all  cases  where  the  word  children 
would  include  grand-children,  or  would  be  held  to  be 
equivalent  to  "issue."  It  is  deemed  to  be  abundantly 
settled,  that  grand-children  will  take  under  a  bequest  to 
children,  whenever  that  is  necessary  in  order  to  give  effect 
to  the  words  of  the  will,  or  such  appears  to  have  been  the 
evident  intention  of  the  testator.  (2  Bedf.  an  Wilts^  337. 
Lawrence  v.  Hehhardy  1  Bradf.  252.)  All  that  reason,  and 
the  generally  received  rule  of  law  upon  the  subject,  would 
seem  to  require,  in  order  to  give  the  word  a  secondary  im- 
port, is  that  it  should  appear  that  the  testator  was  aware, 
at  the  date  of  his  will,  that  the  term  children,  or  any  other 
similar  term,  used  by  him,  could  have  no  strict,  literal  and 
technical  application  to  the  existing  facts,  in  order  to  give 
it  a  secondary  signification.  {Crook  v.  Whitley ^  7  De  G,  M. 
&  G,,  490,  495,  496.  Bedford's  Appeal,  40  Penn.  18. 
Bond's  Appeal,  31  Conn,  B,  183.  Campbell  v.  Batvdon,  18 
N.  Y.  412.     4  Kent's  Com.  278,  note,     Wythe  v.  ThurUtw, 
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Ambler,  555.  Maynard  v.  WrigU,  26  Beav.  285.  BadcUff 
V.  Buckley,  10  Fewy,  195.  Earl  of  Oafard  v.  ChurchUl^ 
3  re«ey  ^  5ga»t.  69.  MowaJtt  v.  Carou;,  7  Paige^  328.)  la 
i>am  V.  Pauly  (6  i>ana,  52,)  it  was  held,  where  a  testator, 
who  had  devised  land  to  his  son,  and  his  heirs,  and  ap- 
pointed him  executor,  after  the  son's  death  added  a  codi- 
cil, in  which  he  referred  to  the  death  of  his  son,  and, 
without  making  any  other  disposition  of  the  land,  ap- 
pointed other  executors,  that  the  intention  that  the  son's 
heirs  should  take  the  estate  under  the  will  was  sufficiently 
manifest,  and  the  devise  had  not  lapsed.  2.  There  is  a  very 
important  fact,  growing  out  of  the  condition  of  the  testa- 
tor's family,  which  goes  far  to  demonstrate  that  it  was 
the  intention  of  the  testator  that  these  children  should 
take  under  the  will,  namely:  The  testator  had  had  two 
other  sons,  James  and  Samuel,  who  had  died  hefore  the 
making  of  the  will ;  but  they  left  no  descendants,  and  their 
names  nowhere  appear  in  the  will  or  codicil ;  while  Cal- 
vin, Jr.,  and  David  C. — ^who  had  also  died  before  the 
making  of  the  will,  leaving  descendants — ^are  mentioned 
by  name.  The  occurrence  of  such  a  fact  in  a  single  in- 
stance would  be  convincing ;  but  where  it  occurs  in  regard 
to  two  deceased  sons,  and  there  appears  upon  the  face  of 
the  will  an  apparent  desire  not  to  disinherit  any  heir,  the 
conclusion  is  irresistible,  that  the  testator's  manifest  inten- 
tion was,  that  the  descendants  of  his  deceased  children 
should  take  under  the  will.  3.  It  is  the  duty  of  courts  to 
incline  to  that  construction  which  would  not  result  in  the 
exclusion  of  an  heir  to  a  share  of  the  estate.  {Doe  v. 
WiJkimon,  2  T.  B.  209.    Jarman  \m  WiUsy  742.) 

n.  The  legacy  did  not  lapse,  but  vested  in  the  children, 
under  the  statute.  The  statute  declares  that  a  legacy  or 
devise,  where  the  legatee  or  devisee  shall  die  during  the 
lifetime  of  the  testator,  leaving  descendants  who  shall  sur- 
vive the  testator,  shall  not  lapse,  but  shall  vest  in  such  de- 
scendants, as  if  such  legatee  or  devisee  had  survived  tbQ 
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testator  and  had  died  intestate.  (2  Stat,  at  Large^  66,  §  52, 
Edm.  ed.  2  JS.  8.  66,  §  52.)  The  revisers'  note  to  this  sec- 
tion is  as  follows :  '^  There  is  an  obvious  defect  in  the  ex- 
isting law,  in  the  cases  above  provided  for,  which  we  have 
sought  to  remedy. "  Obviously,  there  could  be  no  ques- 
tion in  regard  to  these  children  taking  the  share  of  their 
father,  if  their  father  had  died  intermediate  the  making 
of  the  will  and  the  death  of  the  testator.  {Bishop  v.  Bishapy 
4  EUly  138.  Van  Beuren  v.  Dash,  30  N.  Y.  393.  FUher  v. 
JSillj  7  Mass.  86.  Johnson  v.  Johnson^  3  JETore,  157.)  The 
question  therefore  is,  does  the  statute  save  the  legacy  to 
the  descendants  of  the  legatee  in  case  of  the  legatee's  death 
before  the  execution  of  the  will  ?  1st  Such  a  case  is  with* 
in  the  words  of  the  statute.  2d.  It  is  within  its  spirit 
Had  the  legislature  intended  to  limit  its  application  to 
cases  where  the  legatee  dies  intermediate  the  making  of 
the  will  and  the  death  of  the  testator,  different  language 
would  have  been  employed,  or  other  words  would  have 
been  inserted ;  such,  for  instance,  as  substituting  for  the 
words  "  shall  die,"  the  words  "  shall  afterwards  die."  With 
such  limitation,  however,  the  substantial  good  which  the 
statute  was  designed  to  effect  would  have  been  lost  For 
instance,  in  many  cases  it  would  be  impossible  for  the  test- 
ator to  know  whether  the  legatee  were  living  or  not,  and 
if  living,  whether  he  had  children  or  not;  and  however 
desirous  he  might  be  to  make  provision  for  his  child  and 
his  child's  descendants,  he  could  not  do  so  except  in  a  de- 
vious and  uncertain  way.  The  statute,  on  the  other  hand, 
by  its  beneficent  provisions,  in  a  very  simple  and  just  man- 
ner, preserves  the  property  in  a  direct  line  of  lineal  de- 
scent from  the  testator.  We  are  not,  however,  without 
authority,  directly  in  point,  in  support  of  this  construction. 
Cases  have  arisen  under  the  English  statute,  which  is  sim- 
ilar to  ours,  and  these  cases  seem  to  be  decisive  of  the 
question.  (See  Wisden  v.  Wisden,  2  Sm.  <£  Oiff.  404; 
Winter  v.  Winter,  5  Hare,  306 ;   Motcer  v.  Orr,  7  tU  473.) 
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See  also  a  very  carefal  opinion  of  Yiee  Chancellor  Ein- 
dersley  in  Barhworth  t.  Young,  (4  Drewry,  19,  et  ieq.j)  in 
which,  after  discassing  the  cases  of  Winter  v.  Winter^  and 
Mower  v.  Orr,  (eupra,)  he  distinctly  decides,  that  it  cannot 
make  any  difference  whether  or  not  the  testator  knew  of 
the  death  of  the  devisee  at  the  time  of  making  the  will, 
and  that  both  cases  are  equally  within  the  language  and 
spirit  of  the  Wills  Act 

If  therefore,  it  was  the  intention  of  the  testator  not  to 
disinherit  any  of  his  heirs,  or  if  the  statute  preventing 
lapse  of  legacies  and  devises,  applies  to  this  case,  it  fol- 
lows that  the  decree  of  the  surrogate  must  be  affirmed. 

By  the  Court,  Talcott,  J.  The  only  point  argued  upon 
this  appeal  was,  as  to  the  right  of  the  children  of  Calvin 
Huson,  Jr.^  to  take  the  share  of  the  sum  of  ^10.000,  di- 
rected by  the  fifth  clause  of  the  will  of  Calvin  Huson, 
to  be  divided' among  the  testator's  sons  and  daughters, 
(except  Susan  and  Elizabeth,  otherwise  provided  for,)  in 
the  proportions  therein  stated.  In  the  same  clause  of  the 
will,  the  testator  directs  certain  deductions  from  certain 
shares,  among  others  specifying  that  ^800  are  to  be  de- 
ducted from  the  share  of  Calvin,  Jr.  And  the  clause  con«> 
eludes  with  a  provision,  that  the  sums  so  to  be  deducted 
shall  be  divided  equally  among  the  heirs  of  the  testator, 
and  proceeds  to  mention  by  name  the  heirs  intended,  and 
specifies,  among  others,  the  name  of  Calvin,  Jr. 

The  will  bears  date  in  May,  1869.  Attached  to  it  is  a 
codicil  without  date,  duly  executed,  the  contents  of  which 
are  not  material  to  the  questioif  presented  in  this  case. 

Calvin  Huson,  Jr.,  died  at  Richmond,  in  Virginia,  in 
October,  1861.  At  the  time  of  making  the  will  the  testa- 
tor had  heard  of  the  reputed  death,  at  Richmond,  of  his 
son  Calvin,  Jr.  The  testator  died  in  May,  18699  ^od  his 
will  was  duly  admitted  to  probate  in  August,  1869,  It, 
therefore,  appears  that  Calvip  Huson,  Jr.,  had,  in  fact, 
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died,  and  romors  to  that  effect  had  reached  the  testator, 
not  only  before  the  death  of  the  testator,  but  before  the 
making  of  the  will.  The  respondents  are  the  infant  chil- 
dren  of  Calvin  Huson,  Jr.,  and  appeared  by  their  gaardian. 
The  surrogate  has  decreed  that  they  are  entitled,  under 
the  said  fifth  clause,  to  that  share  of  the  ^10.000  therein 
bequeathed  to  which  their  father  would  have  been  en- 
titled  had  he  survived  the  testator.  From  this  decree  the 
executors,  and  some  of  the  heirs  at  law  of  the  testator, 
appeal. 

The  counsel  for  the  respondents  argues,  not  without 
force  of  reason  and  show  of  authority,  that,  under  the  cir- 
cumstances of  this  case,  the  words,  sons  and  daughters, 
must  be  held  to  include  the  respondent^  who  are  the 
grand-sons  and  grand-daughters  of  th&  testator,  as  the 
word  children,  in  a  devise  or  bequest,  is  held  to  include 
grand-children,  when  necessary  to  carry  into  effect  the 
clear  intention  of  the  testator. 

We  do  not  think  it  necessary  to  discuss  that  question, 
in  this  case,  as  we  are  of  the  opinion  that  the  provisions 
of  the  Btatute  which,  in  certain  cases,  prevents  the  lapse 
of  a  devise  or  bequest  by  reason  of  the  death  of  the  devisee 
or  legatee  prior  to  the  death  of  the  testator,  meets  this 
case.  By  the  Revised  Statutes,  it  is  provided :  ^^  Whenever 
any  estate,  real  or  personal,  shall  be  devised  or  bequeathed 
to  a  child,  or  other  descendant  of  the  testator,  and  such 
legatee  or  devisee  shall  die  during  the  lifetime  of  the 
testator,  such  devise  or  legacy  shall  not  lapse,  but  the 
property  so  devised  or  bequeathed  shall  vest  in  the  surviv- 
ing child,  or  other  descendant,  of  the  legatee  or  devisee, 
as  if  such  legatee  or  devisee  had  survived  the  testator,  and 
died  intestate." 

.  It  is  insisted  by  'the  counsel  for  the  appellants  that,  from 
the  collocation  of  the  words  in  the  section,  the  expression 
^^  shall  die"  can  only  be  literally  construed  to  refer  to  s 
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time  intermediate  the  making  of  the  will  and  the  death 
of  the  testator. 

To  construe  this  statnte  with  literal  and  technical  ao- 
cnracy,  regardless  of  anything  else,  would  abrogate  it 
<'  Nemo  est  hceree  viventie  "  is  a  familiar  maxim  of  law.  If^ 
none  can  be  the  heir  of  a  living  person,  certainly  none  can 
be  his  devisee  or  legatee.  A  will  speaks  from  the  death 
of  the  testator,  and  no  person  not  then  in  existence  can, 
strictly  speaking,  be  either  the  devisee  or  legatee  of  such 
testator.  Hence,  if  construed  technically  by  its  words 
alone,  and  without  reference  to  its  obvious  intent  and  pur- 
pose, the  entire  provision  would  be  rendered  nugatory. 
Buch  a  construction  of  this  statnte  would  deservedly  fall 
within  the  condemnation  of  the  principle  often  necessarily 
applied  to  the  interpretation  of  statutes,  ''  qui  haeret  in 
Uttera  hoMret  m  ecrtiee.^^ 

Where  the  office  of  judicial  interpretation  of  a  statute 
is  necessary,  we  are  to  consider  not  only  the  language  of 
the  legislature,  but  the  mischief  intended  to  be  remedied. 
The  harsh  rule  of  the  common  law  by  which,  in  all  cases, 
devises  or  bequests  were  wholly  avoided  where  the  in- 
tended devisee  or  legatee  had  died  before  the  death  of  the 
testator,  was  attended,  oftentimes,  with  unfortunate  con- 
sequences, thwarting  the  beneficial  intentions  of  a  testator, 
and  disappointing  the  just  expectations  of  the  natural 
claimants  upon  his  bounty. 

The  testator  might  not  have  learned  of  the  death  of  the 
proposed  devisee,  or  through  inadvertence  or  procrastina- 
tion, have  undesignedly  omitted  to  alter  his  will  to  con- 
form to  the  new  circumstances.  Such  instances  were  of 
so  frequent  occurrence,  and  the  consequences,  in  many 
instances,  so  unfortunate  and  remediless,  that  the  legis- 
lature sought,  to  a  certain  extent,  to  remedy  the  evil. 
Where  the  proposed  devisee  or  legatee,  being  a  descend- 
ant of  the  testator,  had  died  before  the  testator,  leaving 
lineal  descendants^  who  were,  of  course,  equally  the  de- 
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Bcendants  of  the  testator,  the  presumption  was  atrong  that, 
except  from  ignorance,  inadvertence  or  accident,  the  will 
would  have  been  so  altered  as  to  continue  the  designed 
provision  in  the  line  which  had  been  intended.  There- 
fore, the  legislature  designed  to  provide  a  remedy  in  such 
a  case,  against  the  consequences  of  such  ignorance,  inad- 
vertence or  accident,  by  enacting,  that  in  case  the  proposed 
devisee  or  legatee,  who  had  died  before  the  testator,  was 
a  child^  or  other  descendant,  of  the  testator,  then  the  issue 
of  such  proposed  devisee  or  legatee  should  take  in  his 
place.  No  reason  can  be  perceived  for  any  different  rule, 
whether  the  death  happen  before  or  after  the  making  of 
the  will;  either  occurrence  is  entirely  within  the  mischief 
intended  to  be  remedied. 

In  fact  the  circumstance  that  the  death  of  a  proposed 
legatee  had  occurred  before  the  making  of  the  will,  would 
strengthen  the  presumption  that  the  name  of  the  deceased, 
as  a  legatee  or  devisee,  was  inserted  through  ignorance 
of  the  death,  or  by  mistake.  Besides,  many  wills  are 
made  upon  the  eve  of  the  death  of  the  testator,  when  the 
death  of  the  beneficiary  named  may  have  been  so  recent 
that  information  of  the  fact  could  not  have  reached  the 
testator,  even  though  it  had  occurred  under  ordinary  cuv 
cumstauces,  and  at  no  very  remote  distance,  until  it  would 
be  too  late  to  remedy  the  accident.  The  construction  of 
the  statute  contended  for  by  the  appellants'  counsel  would 
call  upon  us  to  bold  that  a  devise  or  legacy  to  a  child, 
contained  in  a  will  made  in  extremisj  would  lapse  and  be 
wholly  avoided)  if  the  child  had  died  one  hour  before  the 
making  of  the  will,  although  such  death  was  wholly  un- 
known to  the  testator.  Such  a  discrimination  between 
the  case  of  a  death  happening  before  the  making  of  the 
will,  and  one  happening  after,  is  founded  in  no  reason, 
and  we  cannot  believe  it  to  have  been  within  the  intention 
of  the  legislature. 

Considering  the  evident  purpose  and  policy  of  the  act, 
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the  mischief  intended  to  be  remedied,  and  the  fact  that  it 
is  a  remedial  statute,  to  be  liberally  constrned,  we  are  of 
the  opinion  that  its  meaning  is  to  prevent  the  lapse  of  a 
devise,  or  bequest,  to  a  descendant  of  the' testator,  although 
the  proposed  devisee  or  legatee  shall  have  died  before  the 
testator ;  provided  such  devisee  or  legatee  shall  have  left 
lineal  descendants,  who  shall  be  living  at  the  testator's 
death ;  and  this,  whether  the  death  of  the  proposed  dev- 
isee or  legatee  shall  have  occurred  before  or  after  the  date 
or  making  of  the  will. 

In  the  interpretation  which  we  give  to  the  statute  in 
question,  we  are  fortified  by  several  recent  decisions  in  the 
English  chancery,  upon  the  same  precise  question,  pre- 
sented under  the  33d  section  of  the  English  statute  of 
Wills.  (1  Viet  ch.  26,  §  '33.)  The  language  of  that  sec- 
tion  is,  "  that  where  any  person,  being  a  child  or  other 
issue  of  the  testator,  to  whom  any  real  or  personal  estate 
shall  be  devised  or  bequeathed,  for  any  estate  or  interest 
not  determinable  at  6r  before  the  death  of  such  person, 
shall  die  in  the  lifetime  of  the  testator,  leaving  issue,  and 
such  issue  of  such  person  shall  be  living  at  the  time  of  the 
death  of  the  testator,  such  devise  or  bequest  shall  not 
lapse,  but  shall  take  effect  as  if  the  death  of  such  person 
had  happened  immediately  after  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will." 

It  will  seen,  from  the  language  of  this  provision  and  the 
collocation  of  the  words,  that  it  gives  rise  to  the  same  ques- 
tion, as  to  whether  the  expression  "  shall  die,"  is  not  con- 
fined to  a  death  intermediate  the  making  of  the  will  and 
the  death  of  the  testator,  as  that  which  is  presented  in 
this  case.  Upon  the  construction  of  this  section  in  the 
English  act,  it  has  been  several  times  held,  that  whether 
the  death  of  the  devisee  occur  before  or  after  the  making 
of  the  will,  is  of  no  importance.  (See  Winter  v.  Winter^ 
5  Jffare,  306 ;  Mower  v.  Orr^  7  id.  473 ;  Wieden  v.  Wis- 
den,  2  Sm,  ^  Oiff.  396 ;  Barkworth  v.  Taung,  4  Drewey^  1.) 
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In  the  case  of  Winter  v.  Winter,  (eupraj)  Vice  Chancel^ 
lor  Wigram,  after  diBcoBsing  the  policy  and  objects  of  the 
act,  says :  *^  The  conBtmction  of  the  act,  which  alone  will 
inclade  all  the  cases  which  the  act  must  presumably  have 
been  intended  to  inclade,  is  that  which  makes  the  time  of 
the  legatee^s  death  unimportant,  provided  he  died  after 
the  act  came  into  operation,  and  the  bequest  to  him  is  by 
a  will  made  after  that  date ;  and,  as  fiEtr  as  I  can  see,  that 
construction  cannot  possibly  include  any  case  not  obvi- 
ously within  the  purpose  of  the  act  *  ♦  *  And  if  the 
construction  of  the  act  be  that  the  words  'shall  die,' 
mean  shall  die  after  the  making  of  the  bequest,  I  could 
not  have  come  to  my  present  conclusion.  I  think,  how- 
ever, the  sound  construction  of  the  wills  act  is,  that  if 
the  bequest  be  made  after  the  act  came  into  operatioD, 
the  act  will  apply  to  a  case  where  a  child  may  have  died 
before  the  will  was  made,  but  after  the  act  came  into 
operation." 

In  Wisden  v.  Wisden,  Sir  John  Stuart,  V.  C,  says:  *'I 
consider  the  words  of  the  clause  as  meaning  that  any  gift 
to  any  child,  though  not  living  at  the  testator's  death,  is 
within  its  operation ;  and  therefore  I  must  construe  the 
will  as  if  the  deceased  child  was  alive  when  the  will  was 
written." 

In  the  case  at  bar  it  was  proved,  or  rather  admitted, 
that  the  testator  had  heard,  before  the  making  of  the  will,  . 
that  Calvin  Jr.  had  died  at  Richmond.  It  is  quite  clear, 
nevertheless,  from  the  express  language  of  the  clause  of 
the  will  in  question,  that  he  intended  to  embrace  Calvin 
Jr.  among  those  who  were  to  take  under  that  clause.  It 
was  stated,  on  the  argument,  that  Calvin  Jr.  died  in  a 
Confederate  prison,  as  a  prisoner  of  war.  We  all  know 
the  distressing  uncertainty  which  has  prevailed  in  regard 
to  the  ultimate  fate  of  many  of  those  who  were  thus  ci^ 
cumstanced,  and  it  is  quite  probable  that  the  testator, 
while  he  had  heard  the  rumor  of  his  son's  death,  was  not 
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satisfied  of  its  authenticity ;  and  it  is  not  improbable  that 
he  relied  apon  the  provisions  of  the  statute  which  we  have 
been  discussing,  to  efiSectuate  equal  justice  between  and 
among  his  heirs,  in  case  the  rumored  death  of  Oalvin  Jr. 
should  prove  to  be  true.  However  that  may  be,  the  evi- 
dence that  he  had  heard  of  the  death  was  wholly  imma- 
terial. The  statute  wisely  leaves  open  no  door  for  dispute 
on  that  subject,  or  for  the  introduction  of  such  prool 
This  point  has  also  been  ruled  under  the  English  statute 
referred  to,  in  the  case  of  Btiektoarth  v.  Toung,  {supra.) 

The  decree  of  the  surrogate  must  be  affirmed,  with  costs 
of  the  appeal  to  the  respondents. 

[Fourth  Dbpabtmbitt,  Obvbral  Tbbm,  at  Byraciise,  November  18, 1871. 
MuUm,  P.  J.,  and  Johnmm  and  TiOeott,  Justices.] 
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BissBLL  k  Adams  vs.  Eellog(}. 

The  Act  of  m  a^uHwta^  is  not  to  be  made  out  by  inferences.  An  estoppel 
requires  strict  proof.  A  fact  cannot  be  held  to  have  been  abjudicated  in  a 
former  suit,  unless  it  so  expressly  appears  by  the  record,  or,  at  least,  it  is 
clearly  shown  by  tvidmce  aliunde,  that  it  was  determined. 

Where  there  is  a  trial  by  the  court,  the  judge  who  tried  the  cause,  being  re- 
quired, in  settling  the  case,  to  specify  the  facts  found  by  him,  and  his  con- 
clusions of  law,  the  facts  thus  specified  are  conclusive  upon  the  parties,  in 
that  case,  if  founded  on  sufficient  evidence ;  and  there  is  no  reason  why  they 
should  not  be  considered  as  res  at^udicata  for  all  purposes,  the  same  as 
though  conUuned  in  the  original  findings  of  the  Judge. 

Where  it  appeared  by  the  record  of  a  former  recovery,  that  the  question 
whether  a  certain  mortgage  was  executed  upon  a  usurious  contract  was  in 
issue  in  that  case,  and  that  the  fact  of  usury  was  found  by  the  Judge ;  it  was 
hddf  in  a  subsequent  action,  brought  by  the  defendant  in  the  former  suit 
and  his  privy  in  estate  by  subsequent  grant,  against  the  plaintiff  in  the 
former  snit^  to  remove  such  mortgage  as  being  a  doud  upon  the  title,  that 
such  record  was  admissible  in  evidence,  in  behalf  of  both  the  plamUfib,  as 
against  the  defendant,  to  show,  and  conclusively  established,  that  such 
mortgage  was  usurious  and  void. 
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A  mortgage,  givea  for  a  larger  sum  than  is  due  to  the  mortgagee,  is  Talid  for 
the  excess  ODiy  in  case  no  rights  of  third  persons  hare  intervened. 

As  against  a  subsequent  bona  JUU  mortgagee,  such  a  mortgage  can  only  be  a 
raM.  security  for  the  amount  due  thereon  at  the  time  his  tights  as  sab> 
s^neat  mortgagee  accrued. 

The  foreduifpe  by  adTertisement  of  a  mortgage  tainted  with  osury  will  not  ope- 
rate to  oonVey  a  good  title,  except  to  a  honajide  purchaser  at  the  adTertised 
sale.  And  this  «^  be  proTented  by  giving  notice  of  the  usurious  chatacter 
of  the  mortgage,  at  the  time  of  the  sale. 

A  party  cannot  maintain  an  action  to  remoTe  a  cloud  upon  the  title  to  land  in 
which  he  has  no  interest,  upon  the  sole  ground  that  he  has  warranted  the 
title.  He  can  only  be  called  upon,  on  his  covenant  of  warranty,  where  there 
has  been  an  eviction  under  valid  and  paramount  tiUe. 

Where  the  usurious  character  of  a  mortgage  has  been  determined  in,  and  ap- 
pears by,  the  record  of  a  former  suit,  there  is  no  necessity  for  a  bill  qma  tisMt, 
to  entertain  which  is  discretionary  with  a  court  of  equity. 

This  principle  is  applied  to  obligations  void  for  usury,  notwithstanding  the 
imperative  provisions  of  the  act  of  1887. 

The  usury  act,  of  1837,  was  not  designed  to  require  a  court  of  equity  to  enter- 
tain a  suit  which,  according  to  its  settled  practice,  it  would  not  have  enter- 
tained before  that  act,  but  only  to  relieve  a  borrower,  under  a  usurious  con- 
tract, from  the  obligation  to  repay  the  money  actually  borrowed,  in  esses 
where  a  resort  to  a  court  of  equity  was  n^ce$tarp  either  for  discovery  or  relief. 

The  former  rule  of  courts  of  equity,  requiring  a  complainant  who  sought  relief 
in  that  court  against  a  usurious  contract,  obligation  or  security,  to  repay 
the  money  actually  loaned,  with  interest,  as  a  condition  of  granting  the 
relief,  was  abrogated  by  the  statute  of  1887  only  in  behalf  of  the  borrower. 
The  rule  is  not  abrogated  as  to  the  grantee  of  the  borrower.  When  sadi 
grantee,  as  such,  commences  a  suit  for  relief,  the  rule  requiring  him  to  do 
equity,  as  a  condition  of  relief,  still  applies. 

If  there  is  no  offer  by  him,  before  suit,  or  in  his  complaint,  to  do  equity, 
according  to  the  practice  of  the  court,  the  omssion  to  make  such  offer,  now 
goes  only  to  the  question  of  costs.  If  the  defendant,  to  secure  his  equitable 
rights,  has  been  compelled  to  defend  the  suit,  and  to  appeal,  he  is  entitled 
to  his  costs. 

APPEAL^  by  the  defendant^  from  a  judgment  rendered 
on  the  report  of  a  referee.    The  facts  are  stated  in 
the  opinion  of  the  court 

J.  H.  Martinddley  for  the  appellant 
I.  Conformably  to  the  object  of  the  complaint  and  prayer 
for  judgment,  the  referee  decided  that  the  plaintiffs  were 
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entitled  to  jadgmeut  restraining  the  defendant  from  pro* 
ceeding  in  any  manner  to  foreclose  the  mortgage  in  ques- 
tion, and  directing  him  to  surrender  it  to  the  plaintiff 
Bissell,  and  to  cause  the  same  to  be  canceled  upon  tiie 
record  as  a  cloud  upon  the  title  to  the  premisea^^erein 
described.  Judgment  was  entered  accordingly.  The  ref- 
eree erred.  It  is  plain  that  the  plaintiff  Bissell  has  no 
right  to  the  relief  adjudged  to  him,  because  he  is  not  a 
borrower  from  the  defendant  At  most,  his  only  equity 
is  to  be  relieved  from  the  mortgage,  if  it  be  usurious,  on 
payment  of  the  actual  amount  loaned,  with  the  interest. 
{See  eases  cited  belatp,)  Certainly  it  is  not  in  the  power  of 
Adams,  by  joining  with  Bissell  in  the  suit,  to  impart  to 
him  any  new  or  additional  equity.  It  is  to  be  observed," 
that  the  gravamen  of  the  complaint  is,  the  proceedings 
of  Kellogg  to  foreclose  his  mortgage  by  advertisement, 
and  not  any  personal  proceedings  against  Adams  to  charge 
him  with  the  payment  of  the  mortgage  debt. 

n.  Adams  has  no  interest  in  those  proceedings,  because 
he  has  no  interest  in  the  mortgaged  premises.  1.  As 
borrower,  he  had  a  privilege,  purely  personal  to  himself, 
to  impugn  the  transaction  for  the  alleged  usury,  and  to 
demand  the  surrender  of  the  mortgage.  2.  But  he  had 
also  the  power  to  waive  that  privilege  by  the  sale  and  con- 
veyance of  the  mortgaged  premises.  Having  exercised 
that  privilege,  he  is  not  at  liberty  to  revoke  it. 

III.  It  is  not  necessary,  in  this  case,  to  decide  the  ques- 
tion whether  Adams  originally,  before  any  judicial  pro- 
ceedings had  been  taken,  might  have  sustained  a  bill  in 
equity  for  the  surrender  and  cancellation  of  his  bond. 
1.  This  action  is  not  instituted  for  that  purpose.  No  such 
relief  is  demanded,  nor  allowed  in  the  referee's  report,  nor 
adjudged  in  the  judgment  order.  2.  But  Adams  cannot 
now  sustain  an  action  in  equity  for  the  cancellation  of  his 
bond.  The  only  grounds  for  such  relief,  at  any  time, 
were  the  danger  of  the  obligor — his  exposure  to  suit  and 
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damages  bj  reason  of  loss  of  evidence  and  the  like.  But 
as  this  case  now  stands,  the  judgment  can  only  be  sus- 
tained on  the  ground  that  Adams'  defense  of  usury  is 
re$  adjudicata.  The  referee  in  this  case  finds  the  fact  of 
usury,  only  as  it  is  adjudged.  Adams,  therefore,  has  no 
right  to  any  farther  relief  in  equity,  because  he  does  not 
need  it  There  remains  for  him  no  subject  of  equitable 
jurisdiction. 

rV.  It  was  claimed  that  the  action  could  be  sustained, 
because  Adams  had  warranted  the  title  to  the  mortgaged 
premises,  and  if  the  mortgage  should  be  foreclosed,  he 
was  in  peril  of  being  held  responsible  on  his  covenant  of 
warranty.  1.  In  this  view,  Adams'  action  rests,  not  on 
the  usurious  contract,  but  on  a  new  contract  with  his 
grantee,  Samuel  Jackson,  on  the  22d  of  December,  1859, 
by  which,  in  consideration  of  ^100,  he  conveyed  away  the 
mortgaged  premises,  and  covenanted  to  warrant  and  de- 
fend the  same  against  all  lawful  claimants,  (a.)  This 
grant  was,  in  effect,  equivalent  to  a  grant  subject  to  the 
plaintiff's  mortgage.  Certainly,  the  property  was  worth 
far  more  than  ^100.  The  referee,  in  this  case,  found  it 
worth  $1200.  This  was  a  distinct  waiver  of  the  nsury, 
which  cannot  be  revoked.  {Hartley  v.  HarruoUj  24  N.  T. 
170.)  (i.)  Besides,  Adams,  in  this  view,  can  have  no 
legal  or  equitable  interest  in  the  subject  matter  of  this 
action  beyond  9100,  and  the  interest  for  six  years.  The 
proper  decree  as  to  him  could  only  be  in  an  appropriate 
action  to  indemnify  him  against  that  amount,  and  no  more. 
{Baxter  v.  ByersSy  13  Barb.  267.)  (c.)  Clearly,  he  ought 
not  to  be  invested  with  a  virtue  to  give  to  the  plaintiff 
Bissell,  a  stranger  to  the  alleged  usurious  transactions,  the 
surrender  and  cancellation  of  the  surplus  of  the  mortgage 
above  $100,  and  six  years'  interest.  2.  But  Adams  was, 
by  the  law,  put  to  his  election,  whether  to  avoid  the  mort- 
gage for  usury,  or  to  waive  the  usury.  The  privilege  was 
purely  personal.    Because  the  contract  was  voidable  only, 
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the  act  of  granting  away  the  premises,  (especially  when 
the  paucity  of  the  consideration  is  taken  into  acconnt^) 
was  per  $e  an  election  to  waive  the  usury.  Adams  certainly 
waived  it  in  that  degree  that  neither  Jackson,  nor  the 
subsequent  grantee,  Bissell,  conld  seek  any  relief  in  equity 
against  the  mortgage.  The  law  will  not  sustain  a  partial 
waiver  in  such  a  transaction.  3.  But  a  conclusive  answer 
to  the  claim  of  the  plaintiffs,  under  this  point  is,  that  nei- 
ther the  complaint,  report  of  the  referee,  nor  judgment, 
is  founded  on  Adams'  liability  on  his  covenant  of  warranty. 
Ko  notice  whatever  is  taken,  nor  mention  made,  of  such 
covenant  of  warranty,  in  either  complaint,  report  or  judg- 
ment. 4.  No  question,  therefore,  arises  in  this  case  as  to 
the  present  rights  of  Adams  as  borrower.  It  is  not  even 
necessary  to  argue,  whether  by  joining  with  Bissell  in 
this  action,  he  would  not  waive  them,  and  place  himself 
on  the  same  footing  with  the  subsequent  grantee,  Bissell, 
even  though  it  should  be  assumed  that  he  has  equities 
peculiar  to  himself,  to  be  enforced  in  an  appTopriate  action. 
The  case  rests  entirely  on  Bissell's  rights  as  grantee,  as  if 
he  had  sued  alone,  to  clear  away  the  *^  cloud  on  his  title." 
Adams  is  only  nominally  before  the  court,  without  the 
statement  of  any  equity  in  his  favor.  (Mason  v.  Lardy  40 
N.  T.  476,  and  note  p.  490.  Sehermerham  v.  Talmanj  14 
id,  93.  Post  V.  Bank  of  Utica,  7  -HVB,  391.  Story's  JSq. 
Jur.  §  301.) 

W.  F.  Cogswell,  for  the  respondents. 

The  question  for  consideration  is  this :  Can  Bissell,  the 
subsequent  purchaser,  avail  himself  of  the  question  of 
usury  to  avoid  the  mortgage  of  ^2050  in  controversy,  and 
has  Adams  in  any  way  lost  his  right  to  make  such  defense 
of  usury  ? 

L  It  is  submitted  on  the  part  of  the  respondents,  that 
these  questions  do  not  arise  legitimately.  The  basis  of 
the  plaintiffs'  complaint  is  the  prior  adjudidation  in  the 
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case  of  KeUogg  v.  Adams.  It  is  not  pleading  the  qneflttion 
of  usury  anew,  or  as  an  original  question.  The  facts  con- 
stituting the  prior  litigation  are  pleaded  and  proved  as 
showing  the  identity  of  the  matter  adjudicated  upon.  Any 
person  interested  in  the  estate  has  the  right  ta  avail  him- 
self of  a  prior  adjudication  affecting  the  estate,  and  it  is  of 
no  consequence  what  it  is  based  upon — ^usury  or  any  other 
matter.  The  available  fact  is  the  judgment  rendered,  and 
not  the  cause  of  action  out  of  which  the  judgment  grew. 
In  other  words,  being  res  adijudieaia^  any  person  may  avail 
himself  of  the  judgment  as  being  a  substantive  defense, 
independent  of  the  matter  out  of  which  it  orginated. 
The  original  facts  are  merged  in  the  judgment,  and  from  its 
rendition  the  judgment  becomes  the  sole  representative 
of  those  facts.  Most  clearly  is  this  true  of  the  plaintiff 
Bissell.  He  became  the  purchaser  of  the  property  in  ques- 
tion November  14,  1866.  The  judgment  in  Kellogg  v. 
Adams  was  entered  March  8,  1861.  Bissell,  as  a  pur- 
chaser subsequent  to  the  entry  of  judgment,  has  a  right  to 
avail  himself  of  the  effect  of  the  judgment  as  a  judgment, 
without  reference  to  the  facts  upon  which  it  was  based.  It 
is  just  what  the  decisions  determined  it  to  be,  res  adjudi- 
eatOy  and  cannot  be  again  questioned  as  a  feict,  but  stands 
as  a  record,  to  be  appealed  to  as  a  record,  concluding  par- 
ties and  their  privies.  It  is  so  pleaded  in  this  case,  and  is 
so  found  by  the  referee.  Coming  to  the  conclusion  he 
did,  there  was  no  question  of  usury  for  the  referee  to  find. 
That  was  already  found  by  a  prior  tribunal,  and  that  find- 
ing, though  based  upon  usury,  having  become  an  adjadi- 
cation,  is  just  as  available  to  these  respondents  as  though 
it  had  been  based  upon  fraud  or  any  other  fact.  (Glark  v. 
Bowling,  3  N.  7.  216  to  220.  MaUory  v.  Leaehy  14  Abb. 
449,  note.) 

IL  If  this  were  not  so,  it  is  submitted  that  these  plaintiffs 
practically  stand  as  defendants.  Under  the  authoritiesi 
it  cannot  be  reasonably  questioned  but  that  a  subee- 
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qaent  purchaser,  who  has  not  assumed  the  mortgage,  may 
defend  his  title  against  the  usurious  security.  That  is  just 
the  position  of  these  parties.  Had  Kellogg  filed  his  bill 
to  foreclose  his  mortgage,  there  cannot  be  a  qustion  but 
that  the  subsequent  purchaser  might  set  up  the  defense  of 
usury.  Instead,  Kellogg  commences  a  statute  foreclosure, 
and  as  the  only  way  of  becoming  impleaded,  so  to  speak, 
in  the  proceeding,  the  bill  was  filed.  Though  nominally 
plaintifi,  they  are  practically  defendants ;  in  that  they  are 
resisting  the  enforcement  of  a  mortgage  already  a(^udged 
invalid,  but,  if  unresisted,  would  ripen  into  an  absolute 
title.    Kellogg  is  the  moving  party. 

IIL  No  court  or  tribunal  has  ever  questioned  the  fact 
that  Adams,  as  borrower,  has  the  right  to  set  up  the  de- 
fense of  usury.  He  is  the  debtor  in  the  security  sought 
to  be  enforced.  His  covenant  of  warranty  is  outstanding. 
He  has  the  same  right  to  defend,  aud  interest  in  defend- 
ing, that  he  would  have  if  present  owner.  He  may  avail 
himself  of  the  defense  of  usury  as  an  original  question, 
and  may  also  avail  himself  of  the  question  of  a  prior  adju- 
dication. 

IV.  Whatever  may  be  the  right  of  Bissell  to  raise  the 
question  of  usury,  Adams  certainly  can  raise  it,  and  he 
does  not  lose  his  character  of  borrower  by  joining  with 
Bissell  in  this  action.  His  right,  as  borrower,  to  raise  the 
question  of  usury,  inheres  in  the  contract,  and  is  given  by 
statute.  After  the  usurious  contract  becomes  completed, 
the  debtor,  as  against  the  immediate  creditor,  cannot  estop 
himself,  by  act  or  covenant,  short  of  the  instruments  being 
purged  of  usury.  How  can  it  be  claimed,  therefore,  that 
he  waives  any  right  by  joining  with  Bissell.  It  is  absurd  to 
say  that  such  an  act  would  lose  his  right,  where  he  could 
not  release  that  right  to  the  lender,  by  any  other  process 
than  purging  the  security  of  usury.  The  policy  of  the 
statutes  is  against  permitting  the  debtor  to  do  any  act 
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avoiding  his  right  to  raise  this  defense  as  against  the  orig- 
inal lender. 

y.  It  is  claimed,  therefore,  that  Bissell,  as  a  sabseqnent 
purchaser,  has  a  right  to  defend  his  title  by  pleading 
nsnry,  and  as  against  every  consideration  has  the  right  to 
plead  and  avail  himself  of  a  prior  a(^adication  of  this  court 
which  will  protect  his  title.  That  Adams,  as  borrower, 
has  the  right  to  avail  himself  of  the  defense  of  asury  to 
protect  the  title  he  has  warranted.  That  he  has  not  waived 
that  right  by  any  act  of  his.  And  that  the  prior  adjudica- 
tion between  Eellogg  and  Adams  is  available  to  him 
equally  as  to  his  co-plaintiff,  Bissell. 

By  the  Oourtj  Talcott,  J.  This  is  an  action  in  equity  to 
remove  a  cloud  upon  the  title  to  land  belonging  to  the 
plaintiff  Bissell,  which  cloud  consists  of  a  mortgage  ex- 
ecuted in  1858,  by  the  plaintiff  Adams,  and  alleged  to  be 
usurious.  One  Lampson  held  a  mortgage  upon  other 
property  of  the  plaintiff  Adams,  for  the  nominal  amount 
of  94000,  but  in  fact  executed  as  an  indemnity  for  indorse- 
ments, or  liability  on  the  notes  of  Adams.  There  was 
actually  but  about  $3000  due  to  Lampson  on  the  mortgage 
when  the  transaction  between  the  plaintiff  Adams  and  the 
defendant  Kellogg  occurred.  That  transaction  was,  in  sub- 
stance, as  follows :  Kellogg  agreed  to  advance  the  $3000 
to  Lampson,  and  take  an  assignment  of  the  $4000  mort- 
gage, and  to  advance  to  Adams  the  further  sum  of  $1000, 
and  hold  the  mortgage  for  the  whole  $4000,  giving  time 
for  its  payment,  upon  the  condition  that  Adams  should 
purchase  a  house  and  lot  in  Le  Boy,  then  owned  by  Kellogg, 
at  the  price  of  $2050,  when  the  same  was  in  fact  wordi 
not  to  exceed  $1200.  Adams  was  tP  secure  the  pajrment 
of  the  $2050  by  his  bond  accompanied  by  a  mortgage  on  the 
property  conveyed.  The  transaction  was  consummated, 
and  the  assignment  of  the  $4000  mortgage,  the  deed  of 
the  house  and  lot,  and  the  bond  and  mortgage  for  $2050, 
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executed.  AdaruB  subsequently  and  in  18(9  conveyed  the 
premises  purchased  of  Kellogg  to  Samuel  Jackson,  for  the 
consideration  of  $100,  with  the  tTsual  covenant  of  warranty. 
Jackson  conveyed,  with  similar  covenant,  to  John  P.  Mit- 
chell, in  consideration  of  (1000,  and  Mitchell,  in  1864, 
conveyed  to  the  plaintiff  Bissell,  with  a  like  covenant,  and 
in  consideration  of  (1000.  This  action  is  brought  to 
remove  the  $2050  mortgage  as  a  cloud  upon  the  title.  The 
referee  has  pronounced  the  mortgage  to  be  usurious, 
upon  the  ground  that  the  point  was  res  adjvdicata.  That 
question  arises  upon  the  following  state  of  facts :  Kellogg 
commenced  a  foreclosure  of  the  (4000  mortgage  in  the 
Supreme  Court.  Adams  and  certain  of  his  judgment 
creditors,  and  also  one  Jackson,  a  mortgagee  of  the  prem- 
ises, holding  a  mortgage  which  had  been  executed  to  him 
by  Adams,  between  the  date  of  the  $4000  mortgage  and 
the  assignment  by  Lampson,  were  defendants  in  that 
suit.  The  defendants  Adams,  Jackson,  the  subsequent 
mortgagee,  and  the  judgment  creditors,  answered,  setting 
up  the  transaction  between  Adams  and  Kellogg,  at  the 
time  of  the  assignment  of  the  $4000  mortgage,  and  claim- 
ing that  the  transaction  was  a  loan  of  $4000  by  Kellogg  to 
Adams,  and.  was  usurious  by  reason  of  the  condition 
requiring  Adams  to  take  the  house  and  lot  at  the  over 
valuation,  and  claimed  this  as  a  defense  to  the  whole 
mortgage.  The  cause  was  tried  at  a  special  term,  before 
Justice  Grover,  who  found  the  facts,  and,  among  others, 
that  the  condition  of  taking  the  house  and  lot,  at  the  over 
valuation,  was  imposed  upon  Adams  as  a  condition  of  the 
advance  by  him,  but  did  not,  in  his  original  findings,  ex- 
pressly declare  the  transaction  to  be  usurious,  though  he 
declared  the  $4000  mortgage  to  be  valid  in  the  hands  of 
Kellogg  only  for  the  amount  due  to  Lampson  at  the  time 
of  the  assignment,  and  ordered  the  usual  judgment  of  fore- 
closure for  that  sum.  The  judgment  was  entered  accord- 
ingly. That  judgment  does  not  purport,  on  its  face,  to 
Vol.  LX  40 
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adjudge  the  transaction  to  be  nsurious,  or  the  $2050  mort- 
gage to  be  void.  In  fact,  it  makes  no  allusion  to  the  lat- 
ter mortgage,  or  to  any  of  the  facts  which  were  connected 
with  the  assignment  of  the  $4000  mortgage,  but  simply 
adjudges  as  due  upon  the  same  the  amount  found  due  by 
Justice  Grover.  The  judgment  was  affirmed  by  the  Court 
of  Appeals.  This  was  a  device,  and  the  usury  was  a  ques- 
tion of  intent,  to  be  found  as  a  fact.  And  the  counsel  for 
the  appellant  argues  that  the  referee,  in  this  case,  was  not 
authorized  by  the  record,  in  that  case,  to  hold  that  the 
question  of  usury  was  res  adjudieata^  but  should  have  de- 
cided the  question  of  usury  upon  the  parol  evidence  as  to 
the  value  of  the  house  and  lot,  given  in  this  case.  It  ap- 
pears from  the  opinion  of  the  learned  referee  accompany- 
ing the  case,  that  he  arrived  at  the  conclusion  that  the 
usurious  nature  of  the  contract  was  res  adjudicatOj  by  in- 
ference. He  argues,  and  cites  various  authorities  to  show, 
that  though  only  ||3000  was  due  to  Lampson  on  the  $4000 
mortgage,  yet  it  was  perfectly  competent  for  Adams  to 
agree  that  it  should  stand  in  the  hands  of  Kellogg  as  a 
valid  security  for  (4000,  on  receiving  the  subsequent 
advance  of  $1000,  had  it  not  been  for  the  usury.  And  he 
concludes  that  the  court  must  have  held  the  transaction 
to  be  usurious ;  otherwise,  Kellogg  would  have  been  enti- 
tled, in  that  action,  to  foreclose  the  mortgage  for  the 
whole  $4000. 

The  authorities  cited,  however,  by  the  learned  referee 
show,  and  his  own  statement  of  their  effect  is,  that  the 
mortgage  was  valid  for  the  larger  sum  only  in  case  no 
rights  of  third  persons  have  intervened.  The  circum- 
stance that  Samuel  Jackson,  one  of  the  defendants  in  that 
suit,  and  who  appeared  and  defended  for  his  own  interest, 
was  a  honafide  mortgagee,  intervening  between  the  execu- 
tion of  the  mortgage  to  Lampson  and  its  assignment  to 
Kellogg,  seems  to  have  entirely  escaped  the  notice  of  the 
referee.    The  propositions  stated  by  the  referee,  and  tbe 
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authorities  cited  by  him,  show  that,  as  against  JacksoD^ 
the  $4000  mortgage  could  only  be  a  valid  security  for  the 
amount  due  at  the  time  his  rights  as  subsequent  mort- 
gagee accrued. 

The  counsel  for  the  appellant  is  doubtless  correct  in 
claiming  that  the  fact  of  res  adjudieata  is  not  to  be  made 
out  by  inferences,  like  those  which  governed  the  referee. 
An  estoppel  requires  strict  proof.  A  fact  cannot  be  held 
to  have  been  adjudicated  in  a  former  suit,  unless  it  so  ex- 
pressly appears  by  the  record,  or,  at  least,  it  is  clearly 
shown  by  evidence  aliunde y  that  it  was  determined.  But 
the  record  in  this  case  contains  a  statement  to  which  the 
referee  has  not  alluded,  and  which  may  have  escaped  his 
attention,  as  well  as  that  of  the  counsel,  but  which  we 
think  fully  authorizes  the  ruling  of  the  referee,  that  the 
usurious  nature  of  the  arrangement  was  re%  adjudieata  in 
the  former  suit.  The  case  settled  in  the  former  suit  is 
embodied  in  the  record  which  was  produced  in  evidence 
before  the  referee,  and  that  expressly  states  that  the  agree- 
ment, whereby  Kellogg  agreed  to  take  the  mortgage  for 
(4000,  and  Adams  agreed  to  take  the  house  and  lot  and 
give  back  his  bond  and  mortgage  for  $2050,  was  usurious. 
Where  there  is  a  trial  by  the  court,  the  judge  who  tried 
the  cause,  in  settling  the  case,  is  required  to  specify  the 
facts  found  by  him,  and  his  conclusions  of  law.  {Code, 
§  268.)  The  facts  thus  specified  are  conclusive  upon  the 
parties  in  that  case,  if  founded  on  sufficient  evidence,  and 
there  is  no  apparent  reason  why  they  are  not  to  be  con- 
sidered as  ren  adjudieata  for  all  purposes,  the  same  as 
though  contained  in  the  original  findings  of  the  judge. 
It  therefore  does  appear,  by  the  record  of  the  former  re* 
covery,  that  the  question  whether  the  mortgage  for  $2050 
was  executed  upon  a  usurious  contract,  was  in  issue  in 
that  case,  and  the  fact  of  usury  was  found  by  the  judge. 
Kellogg  was  the  plain tifl:',  and  Adams  was  a  party  defend- 
ant in  the  former  suit.    Bissell  is  privy  in  estate  with 
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Adams,  by  subsequent  grant.  The  record  of  the  former 
recoverji  therefore,  was  admissible  in  evidence  in  this  case 
in  behalf  of  both  the  plaintiffs,  as  against  the  defendant, 
and  conclusively  established  that  the  mortgage  for  $2050, 
which  is  the  subject  of  this  suit,  is  usurious  and  void. 

The  complaint  in  this  case  is  for  the  sole  purpose  of  re* 
moving  the  $2050  mortgage  as  a  cloud  upon  Bissell's  title 
to  the  land  covered  by  it.  The  only  interest  in  that^uea- 
tion,  which  is  claimed  by  the  plaintiff  Adams,  grows  out 
of  the  fact  that  in  case  Bissell's  title  should  be  cut  off  by 
virtue  of  the  mortgage,  he,  Adams,  would  be  liable  for 
$100,  with  interest,  on  the  covenant  of  warranty  contained 
in  his  deed  to  Jackson,  one  of  the  predecessors  in  title  of 
Bissell,  made  in  1859.  It  is  clear  that  the  parties  plaintiff 
have  no  joint  interest  in  the  subject  matter  of  this  litiga- 
tion. Adams  is  not  in  a  position  to  institute  this  suit. 
He  has  no  title  to,  or  interest  in,  the  land  from  which  the 
cloud  is  sought  to  be  removed.  The  interest  in  the  }tie»- 
tion  which  he  claims,  is  altogether  remote  and  conjecturaL 
It  can  only  arise  in  case  the  land  should  be  sold  on  the 
mortgage,  and  the  purchaser  on  the  sale  acquire  a  para- 
mount title.  This,  either  he  or  Bissell  can  prevent  with- 
out a  resort  to  this  action.  If  a  suit  in  court  is  commenced 
to  foreclose  the  mortgage,  Bissell  can  defend  against  it, 
and  if  he  neglects  to  do  so,  he  must  give  Adams  notice 
of  the  suit  and  permit  him .  to  defend  it ;  otherwise  a 
judgment  establishing  the  mortgage  would  not  conclude 
Adams,  or  prevent  him  from  showing,  in  an  action  on  his 
covenant  of  warranty,  that  the  mortgage  was  usurious,  and 
so  the  title  acquired  under  it  not  in  fact  a  paramount  title. 
If  the  mortgage  is  foreclosed  by  advertisement,  it  will  not 
operate  to  convey  a  good  title,  except  to  a  bona  fide  pur- 
chaser at  the  advertised  sale.  And  this  can  be  prevented 
by  either  Adams  or  Bissell,  by  giving  notice  of  the  usuri- 
ous character  of  the  mortgage  at  the  time  of  the  sale.  In 
the  case  of  Hyland  v,  Stafford,  (10  Barh.  558,)  it  was  held 
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that  it  was  only  a  bona  fide  purchaser  at  the  sale^  parsuant 
to  the  statute,  who  was  protected  against  the  allegation 
of  usury  in  the  mortgage,  and  not  any  subsequent  grantee 
of  one  not  a  bona  fide  purchaser.  And  the  court,  by 
Allen,  J.,  in  that  case  says :  ^^  If  this  view  is  right^  then 
the  mortgagor  can  protect  himself  and  have  the  full  benefit 
of  the  act  to  prevent  usury,  by  attending  at  the  public 
sale  and  giving  notice  of  the  usurious  character  of  the 
mortgage,  and  thus  preventing  the  possibility  of  a  sale  to 
a  purchaser  in  good  faith." 

It  is,  moreover,  at  least  doubtful  if  any  recovery  can  be 
had  against  Adams  on  the  covenant  of  warranty,  even  if 
the  property  should  be  struck  off  to  a  bona  fide  purchaser 
at  the  sale.  The  mortgage,  being  void,  is  not  a  paramount 
title,  and  of  itself  would  not  operate  to  convey  a  good 
title,  but  could  so  operate  only  by  virtue  of  the  sale  to  a 
bona  fide  purchaser,  which  Bissell,  as  before  stated,  has 
the  power  to  prevent,  and  which,  if  permitted,  would  be 
through  his  own  neglect,  he  knowing  all  the  facts.  {Kelly 
V.  The  Dutch  Ohureh,  ^<?.,  2  Hitt,  105.  Bind%kopf  v.  The 
Farmers^  Loan  and  Trust  Go.y  68  Barb.  36.) 

We  have  been  referred  to  no  authority,  and  have  dis* 
covered  none,  giving  countenance  to  the  idea  that  a  party 
can  maintain  a  suit  to  remove  a  cloud  upon  the  title  to 
land  in  which  he  has  no  interest,  and  upon  the  sole  ground 
that  he  has  warranted  the  title.  And  we  do  not  think 
such  an  action  can  be  maintained.  Equity  interferes  to 
remove  clouds  upon  title  because  they  embarrass  the 
owner  of  the  property  clouded,  and  tend  to  impede  his 
free  sale  and  disposition  of  it  {Byne  v.  Vivian^  5  Veseyj 
€04.  Ward  v.  Deweyy  16  N.  Y.  619,  631.)  A  cloud  upon 
title  is  a  title,  or  incumbrance,  apparently  valid,  but  in 
fact  invalid.  A  party  whose  only  interest  is  that  he  has 
given  a  covenant  of  warranty,  cannot  be  embarrassed  or 
inconvenienced  by  the  existence  of  the  cloud.  He  can 
only  be  called  upon  on  his  covenant  of  warranty  where 
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there  baa  been  an  eviction  under  valid  and  paramount 
title.  As  before  remarked,  the  sole  object  of  this  suit,  as 
appears  by  the  complaint,  is  to  remove  the  mortgage  as  a 
clond  upon  title,  no  relief  being  sought  against  the  bond 
of  Adams ;  and  the  judgment  extends  only  to  the  mort- 
gage. But  if  the  suit  had  also  been  to  have  the  bond  of 
Adams  canceled,  he  could  not,  upon  the  facts,  have  main- 
tained the  action.  The  complaint  in  such  an  action  would 
be  what  was  known  as  a  bill  quia  timet.  Such  a  bill  is 
only  entertained  in  equity  where  the  complainant  is  en- 
dangered by  the  outstanding  obligation  sought  to  be  can- 
celed. Where  it  appears  upon  the  face  of  the  obligation, 
or  by  evidence  not  liable  to  be  lost,  that  the  complainant 
cannot  in  judgment  of  law  be  endangered,  the  suit  cannot 
be  maintained.  Here  the  plaintiffs  allege,  and  prove,  that 
the  usurious  character  of  this  mortgage  was  determined  in 
and  appears  by  the  record  of  the  former  suit.  This  is  evi- 
dence of  record.  In  such  case  there  is  no  necessity  for  a 
bill  quia  timet,  to  entertain  which  is  discretionary  with  a 
court  of  equity.  This  principle  is  applied  to  obligations 
void  for  usury,  notwithstanding  the  imperative  provisions 
of  the  act  of  1837.  In  the  case  of  Schermerhom  v.  Talmanj 
(14  N.  Y.  93,)  there  was  an  outstanding  bond,  and  the 
prayer  of  the  bill  was,  among  other  things,  for  cancella- 
tion of  the  bond.  But  the  court  held  that  the  complain- 
ant was  not  entitled  to  maintain  the  suit  under  the  act  of 
1837,  for  the  cancellation  of  the  bond,  as  it  appeared  he 
had  been  discharged  in  bankruptcy  from  his  obligation  to 
pay  it— the  proceedings  in  bankruptcy  being  matter  of 
record.  The  usury  act  of  1837  was  not  designed  to  re- 
quire a  court  of  equity  to  entertain  a  suit  which,  accord- 
ing to  its  settled  practice,  it  would  not  have  entertained 
before  that  act,  but  only  to  relieve  the  borrower,  under  a 
usurious  contract,  from  the  obligation  to  repay  the  money 
actually  borrowed,  in  cases  where  a  resort  to  a  court  of 
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equity  was  necessary ^  either  for  discovery  or  relief.  (Per^ 
vine  V.  Striker^  7  Paige^  598.     M(yrse  v.  Eovey^  9  id,  197.) 

The  existence  of  the  record  evidence  that  the  mortgage 
in  question  is  void  for  usury,  would  probably  be  an  ob- 
stacle to  the  maintenance  of  the  suit  by  either  plaintiff  to 
remove  the  cloud  on  the  title,  except  for  the  circumstance 
that  the  purchaser  on  a  statute  foreclosure  would  require 
a  title  presumptively  good,  and  which  could  only  be  de- 
feated by  parol  evidence  impeaching  the  good  faith  of  the 
purchaser,  by  showing  notice  to  the  purchaser,  of  the  in- 
validity of  the  mortgage.  The  complaint,  therefore,  as  to 
the  plaintiff  Adams,  should  have  been  dismissed  for  want 
of  a  cause  of  action  in  his  behalf. 

As  to  the  plaintiff  Bissell,  relief  should  be  granted,  on 
terms.  The  rule  of  courts  of  equity  prior  to  the  statute 
of  1837,  requiring  the  complainant  who  sought  relief  in 
that  court  against  a  usurious  contract,  obligation  or  secu- 
rity, to  repay  the  money  actually  loaned,  with  interest, 
as  a  condition  of  granting  the  relief,  was  clear  and  un- 
doubted. {Story's  Eq,  Jur.  §  301.)  The  statute  of  1837 
abrogated  this  rule  only  in  behalf  of  the  borrower;  and 
under  that  statute  it  is  well  settled  that  the  rule  is  not  ab- 
rogated by  it  as  to  the  grantee  of  the  borrower ;  but  that 
when  a  grantee,  as  such,  commences  a  suit  for  relief,  the 
rule  requiring  him  to  do  equity,  as  a  condition  of  relief, 
still  applies.  (Post  v.  Bank  of  Utica^  7  JOTtH,  391.  Scher- 
merhom  v.  Talmany  14  N.  T.  93.) 

The  judgment,  therefore,  as  to  Bissell,  should  bo  modi- 
fied so  as  to  give  him  the  relief  he  seeks  against  the  mort- 
gage, upon  terms  of  doing  equity.  This  can  be  nothing 
less,  certainly,  than  requiring  him  to  pay  the  value  of  the 
house  and  lot  which  was  the  consideration  of  the  mort- 
gage, with  interest  from  the  date  of  the  mortgage,  to 
which  the  use  of  the  property  is  presumptively  equivalent. 
We  understand  it  to  be  conceded  that  no  payment  of  prin- 
cipal and  interest  has  ever  been  made  on  the  (2050  mort- 
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gage,  80  that  the  taking  an  account  is  unnecesBarj.  The 
actual  value  of  the  house  and  lot  is  not  determined  by  the 
referee  in  this  case,  but  it  is  expressly  found  in  the  former 
suit  to  have  been  $1000,  and  no  more,  at  th«  time  of  the 
conveyance.  That  finding  is  conclusive  upon  the  parties 
here,  where  the  same  question  is  again  in  issue.  There" 
was  no  offer  in  this  case  before  suit,  oi*  in  the  complaint, 
to  do  equity,  according  to  the  practice  of  the  court.  The 
want  of  such  offer  would  formerly  have  occasioned  the 
bill  to  be  dismissed.  The  doctrine  of  the  more  recent 
cases,  however,  is  that  the  omission  to  make  such  offer 
goes  only  to  the  question  of  costs.  The  defendant,  to  se- 
cure his  equitable  rights  under  the  rule  requiring  the 
plaintiff  to  do  equity,  was  compelled  to  defend  the  suit, 
and  to  appeal,  and  is  entitled  to  his  costs. 

It  was  understood  to  be  claimed,  on  the  argument,  by 
the  counsel  for  the  respondents,  that  the  judgment  in  the 
former  suit  operated  as  a  judgment  to  discharge  the  mort- 
gage in  question ;  and  that  this  suit  is  an  action  to  have 
the  benefit  of  that  judgment  as  a  judgment  If  that 
were  so,  there  would  be  no  ground  for  maintaining  this 
action.  It  w^ould  be  an  anomalous  and  wholly  unneces- 
sary proceeding.  If  a  mortgage  is  declared  void  and  dis- 
charged by  the  decree  of  a  competent  court,  the  power  of 
sale  is  extinguished,  and  no  title  could  be  acquired  under 
it,  and  such  decree  itself  removes  the  cloud.  But,  as  we 
have  seen,  the  position  of  the  counsel  is  erroneous  in  fact 
The  judgment  in  the  former  action  does  not  even  declare 
the  transction  to  be  usurious,  much  less  does  it  purportlo 
discharge  this  mortgage.  The  record  of  the  former  suit 
is  simply  available  as  evidence  of  the  usurious  character 
of  the  transaction  out  of  which  this  mortgage  grows,  be- 
cause that  was  put  in  issue,  and  was  determined  as  matter 
of  fact,  in  the  suit  on  the  other  mortgage. 

The  judgment  in  this  case  must  therefore  be  modified, 
in  accordance  with  the  views  herein  expressed,  by  di»- 
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to  Bissell,  providing  that  upon  his  paying,  or  causing  to 
be  paid,  to  the  defendant  Kellogg,  or  into  court  for  his  use^ 
by  depositing  the  same  with  the  clerk  of  the  county  of  Gen- 
esee, subject  to  Kellogg's  order,  within  sixty  days  after  the 
sel^ice  of  a  copy  of  the  judgment  as  thus  modified,  the  sum 
of  (1000,  with  interest  on  the  same  from  the  14th  day  of 
August,  1858,  to  the  date  of  such  pajonent,  then  the 
mortgage  for  $2050,  described  in  the  complaint,  is  declared 
usurious  and  void,  and  ordered  to  be  canceled  of  record. 
But  in  case  of  the  failure  of  said  Bissell,  or  his  represent-^ 
atives  in  the  premises,  to  make  such  payment  within  the 
time  aforesaid,  then  the  complaint  is  ordered  to  be  dis- 
missed as  against  the  plaintiff  Bissell.  And  further  or- 
dering that  whether  such  payment  be  made  or  not,  'the 
defendant  recover  of  the  plaintiffs  the  costs  of  the  action ; 
costs  of  the  appeal  to  be  recovered  by  neither  party  as 
against  the  other. 

[FovBTH  Dbfabtment,  Gbnbbal  Tbbm,  at  Syracuse,  November  18,  1871. 
MiMtf  P.  J.,  and  Johnaon  and  TdteoUj  Jostioes.] 
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Sargent. 

Where  the  charter  of  an  insarance  company  authorized  the  company  to  receive 
notes  for  premimns,  in  advance,  and  declared  that  sach  notes  sfaonld  he 
de^ed  the  absolute  property  of  the  company,  and  might  "  be  used  for  the 
payment  of  losses  and  liabilities,  and  for  any  other  purpose  connected  with 
the  business  of  the  company;  and  when  negotiated  and  in  the  hands  of 
third  persons,  shall  not  be  subject  to  any  equitable  claim  or  ofltet ;"  Hdd 
that  this  authorized  a  transfer  by  the  company  of  a  premium  note  in  abso- 
lute payment,  or  as  security  for  the  payment,  of  a  valid  debt  of  the  company. 

mm 

MOTION  for  judgment  on  a  verdict  taken  subject  to  the 
opinion  of  the  court  at  general  term. 
The  action  was  to  recover  the  amount  of  a  promissoi^ 
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note  for  $1250,  at  three  months  from  date,  made  by  the 
defendants  December  31,  1866^  to  the  order  of  the  Wash-  • 
ington  Marine  Insurance  Company,  and  by  the  payee  in- 
dorsed to  the  plaintiff.  Defense :  that  the  note  was  given 
without  consideration,  for  the  accommodation  of  the  payee, 
npon  an  agreement  that  it  was  not  to  be  used,  nor  the  de- 
fendants liable  upon  it,  except  for  the  amount  of  premi- 
ums for  such  insurance  as  the  defendants  should  pro4iure 
from  the  payee,  and  that  it  was  transferred  to  the  plaintiff 
as  collateral  security.  The  case  was  tried  before  Judge 
Barnard  and  a  jury,  at  December  term,  1868,  when  the 
following  facts  appeared :  In  the  fall  of  1866  the  Wash- 
ington Marine  Insurance  Company  being  indebted  to  the 
plaintiff  upon  admitted  claims  for  losses,  to  the  amount 
of  about  $30,000,  gave  its  three  notes  to  the  plaintiff  to 
that  amount,  for  the  same,  and  as  collateral  thereto,  notes 
receivable,  amounting  to  over  $30,000,  reserving  the  right 
to  substitute  other  collaterals,  from  time  to  time,  2&  the 
company  should  require  return  of  special  paper,  the  col- 
laterals being  lodged  with  E.  J.  Brown  and  Charles  Gould, 
to  hold  for  the  plaintiff.  The  three  notes  of  the  company 
were  for  $9944.76,  falling  due  October  29,  1866;  for 
$9945.70,  due  November  20,  1866,  and  for  $9943.67,  dne 
December  29,  1866.  The  first  two  were  paid  at  maturity, 
and  $5000  on  the  last,  and  a  proportionate  amount  of  the 
collaterals  taken  up,  leaving  due  upon  the  last  note  $4943.67 
and  interest,  and  collaterals  remaining  in  the  hands  of 
Brown  and  Gould  to  secure  it,  for  $5100. 

In  November  1866,  the  Washington  Marine  Insurance 
Company,  being  in  embarrassed  circumstances,  resolved  to 
obtain  subscription  notes  in  advance  of  premiums,  in  ac- 
cordance with  section  3  of  its  charter.  That  section  pro- 
vides that ''  the  company,  as  an  additional  security  to  its 
dealers,  may,  from  time  to  time,  receive  notes  for  premi- 
urns  in  advance  from  persons  intending  to  transact  businesB 
with  said  company.    Such  notes  shall  be  received  under 
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the  following  regulation  and  agreement,  to  witt  They 
shall  be  drawn  to  the  order  of  the  company,  and  made 
payable  at  or  within  twelve  months  from  date.  As  to 
third  parties,  they  shall  be  deemed  the  absolute  property 
of  the  company,  and  may  be  used  for  the  payment  of 
losses  and  liabilities,  and  for  any  other  purpose  connected 
with  the  business  of  the  company ;  and  when  negotiated^ 
and  in  the  hands  of  such  third  parties,  shall  not  be  subject 
to  any  ^quitablie  claim  or  set-off  as  between  the  makers 
and  the  company,  whether  existing  at  the  time  of  their 
negotiation  or  accruing  afterward.'' 

The  note  in  suit  was  subscribed  and  given  under  this 
resolution  and  provision  of  the  charter,  with  a  large 
amount  of  others,  by  other  dealers,  amounting  in  all  to 
upwards  of  $200,000 ;  its  liabilities  then  exceeding  its 
assets  by  about  that  amount.  And  this  note  having  so  come 
into  the  hands  of  the  Washington  company,  was  after- 
wards substituted  by  it  for  a  portion  of  the  original  collat- 
erals held  by  the  plaintiff  for  the  balance  due  to  it,  given  up 
at  the  time  of  such  substitution.  The  Washington  company 
stopped  business  in  the  spring  of  1867,  and  the  Messrs. 
Brown  &  Gould  turned  over  to  the  possession  of  the  plain- 
tiff* the  remaining  (5100  of  collaterals  (including  the  note 
in  suit)  which,  by  the  original  arrangement,  they  had  held 
in  trust  for  the  plaintifi^  to  secure  the  balance  of  $4943.67, 
due  to  it.  At  the  time  of  the  failure  of  the  company,  the 
defendants  had  taken  up  no  premiums  to  be  credited  upon 
the  note. 

Upon  these  facts,  the  judge  ordered  a  verdict  for  the 
plaintiff*  for  $1335.56,  the  amount  due  on  the  note,  and 
the  plaintiff  now  moves  for  judgment  thereon. 

Joseph  H.  Cfhoate,  for  the  plaintiff. 

I.  By  force  of  the  statute,  under  which  this  note  was 
given,  it  must  be  deemed  the  absolute  property  of  the 
company,  and  having  been  used  for  the  payment  of  losses, 
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and  in  the  dne  course  of  the  ImsinesB  of  the  company,  is 
not  sabject)  in  the  hands  of  a  third  party,  to  the  de- 
fense set  np,  or  to  any  defense  growing  out  of  the  relar 
tions  of  the  makers  with  the  company.  Every  posBible 
attempt  to  evade  payment  of  similar  notes  under  statutory 
provisions  substantially  the  same,  has  been  made,  and  long 
since  overruled  by  our  courts,  and  in  conformity  with  al] 
the  authorities,  the  plaintiff  is  entitled  to  judgment  npon 
the  verdict.  {Deraismet  v.  Merehants*  Mutual  Ins.  Go.^  1 
N.  ¥.  371.  nowland  v.  Meyer,  3  id.  290.  Brawn  v.  Orookej 
Aid.  SI.  Brown  v.  Harheck^  9  id.  589.  White  v.  Haight^  16  tdL 
310.  Brouwer  v.  J7t7?,  1  Sandf.  629.  Oruikshank  v.  Brauwer, 
11  Barb.  228.     ffart  v.  Achilles,  28  id.  576.) 

XL  The  matters  suggested  in  defense,  as  to  the  plain- 
tiff's supposed  knowledge  that  this  was  a  premium  note, 
and  that  the  company  to  which  it  was  given  was  in  an 
embarrassed  condition,  and  the  fact  that  one  of  the  de- 
fendants had  never  read  the  charter,  are  utterly  imma- 
terial, in  view  .of  the  principles  laid  down  in  the  cases 
above  cited.     So,  too,  it  makes  no  difference  that  the  note 
was  turned  over  to  the  plaintiff  as  collateral  to  an  obliga- 
tion given  by  the  company  in  payment  of  losses,  instead  of 
directly  and  absolutely.     As  the  court  says  in  Sowland  Vv 
Meyer,  (3  N.  T.  293,)  "  any  bona  fide  settlement  of  a  pre- 
sumed loss,  contingent  or  absolute,  made  with  the  dealers 
of  the  company,  in  the  usual  course  of  business  was  author- 
ized by  the  comprehensive  language  of  the  statute."     In 
fact,  upon  the  evidence  as  to  the  actual  condition  of  the 
company  when  the  note  was  given,  the  defendants  would 
have  no  defense  upon  the  note,  even  as  against  the  com- 
pany, for  they  are  liable  even  to  the  company  upon  the 
note,  for  losses  and  liabilities  after  the  exhaustion  of  the 
capital  and  assets.    . 

UL  Apart  from  this  effect  of  the  statutory  provisions, 
the  note  in  suit  is  not  open  to  the  defense  of  a  want  of  oon- 
sideration,  for  it  is  in  evidence  that  it  was  substituted  for 
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other  notes  of  other  parties  which  were  given  up  by  the 
plaintifi*  npon  its  negotiation  to  them. 

Benedict  d:  Benediet^  for  the  defendants. 
•  L  The  transfer  or  assignment  by  the  Washington  In- 
surance Company  to  the  plaintiff,  of  the  note  in  suit,  was 
Ttnlawful,  prohibited  by  statute,  and  void.  (1  B.  S,  660, 
§  4,  Edm.  ed.  Id.  549,  §  9.)  "  Whenever  any  incorporated 
company  shall  have  refused  the  payment  of  any  of  its  notes, 
or  other  evidences  of  debt,  *  *  it  shall  not  be  lawful 
for  such  company,  or  any  of  its  officers,  to  assign  or  trans* 
fer  any  of  the  property  or  choses  in  action  of  such  company 
to  any  officer  or  stockholder  of  such  company,  directly  or 
indirectly,  for  the  payment  of  any  debt ;  and  it  shall  not  be 
lawful  to  make  any  transfer  or  assignment  in  contemplation 
of  the  insolvency  of  such  company,  to  any  person  or  per- 
sons whatever ;  and  every  such  transfer  and  assignment  to 
such  officer,  stockholder  or  other  person,  or  in  trust  for 
them  or  their  benefit,  shall  be  utterly  void.^'  Chief  Justice 
Savage  says  that  the  legislature,  in  this  statute,  prohibits 
the  assignment :  1.  After  insolvency,  to  officers  or  stock- 
holders, for  the  payment  of  any  debt.  2.  Before  insolvency, 
and  in  anticipation  or  contemplation  of  that  event,  to  any 
other  person.  (Haxtun  v.  Bishop^  3  Wend.  17.)  This 
opinion  decides  that  the  refusal  to  pay  any  of  its  notes,  or 
evidences  of  debt,  at  maturity,  is  insolvency.  The  Court 
of  Appeals  have  since  held  that  Chief  Justice  Savage 
erred  in  limiting  the  effect  of  the  statute  to  the  two  cases 
be  mentioned.  '^  That  to  exclude  from  the  operation  of  the 
statute,  transfers  or  assignments  made  in  view  or  contem- 
plation of  present  existing  insolvency,  would  be  to  deprive 
the  act  of  its  most  efficacious,  practical  and  useful  quality 
and  character."  (Bobinson  v.  The  Bank  of  Attica^  21  N.  Y. 
406, 411.)  Thus  we  have  the  adjudication  that  the  refusal 
of  an  incoporated  company  to  pay  its  notes,  or  other  evi- 
dence of  debt,  at  maturity,  is  insolvency;  and  that  an 
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assignmeDt  of  any  of  its  property,  in  view  of  existing  or 
anticipated  insolvency,  is  in  violation  of  the   act.     This 
definition  of  insolvency  is  adopted  by  the  Court  of  Appeals 
in  Brouwer  v.  Harlech^  (9  N.  T.  589,  594,)  a  case   exactly 
parallel  to  this  in   all  its  particulars.     Allen,  J.^   says: 
*' Insolvency  means  a  general  inability  to  answer,  in  the 
course  of  business,  the  liabilities  existing  and  capable  of 
being  enforced.     *    *    *    This  construction  is  authorized 
by  that  which  has  been  given  to  other  statutes  very  anal- 
ogous."   When  the  note  in  suit  was  given,  the  company 
was  indebted  to  the  defendant  and  many  other  persons. 
They  represented  to  the  defendant  Thayer,  that  they  were 
^'a   little  short."    And,  upon  this  representation,   they 
**took  up  the  subscription  paper."    It  can  hardly  be  pre- 

« 

tended  that  this  company  could  be  solvent,  under  the 
Icosest  interpretation  of  the  word.'  (Herrick  v.  Bont^ 
4  Hilly  650.  Ferry  v.  The  Bank  of  Central  N.  F.,  15  Bint. 
445.     Brown  v.  Montgomery/,  20  K  Y.  287.) 

II.  The  transfer  of  the  note  to  Brown  was  void,  within 
the  statute.     The  statute  provides  that  whenever  a  corpo- 
ration shall  have  refused  payment  of  any  of  its  notes,  or 
other  evidence  of  debt,  it  shall  not  be  lawful  to  assign  or 
transfer  any  of  the  property  or  choses  in  action  of  the  com- 
pany to  any  officer  or  stockholder  of  such  company  for  the 
payment  of  any  debt     1.  The  company  had  refused  the 
payment  of  its  indebtedness.    2.  The  paper  was  delivered 
to  Brown,  to  secure  the  payment  of  a  debt.     3.  Brown  was 
a  trustee  of  the  Washington  Insurance  Company,  and  a 
member  of  the  finance  committee.     This  is  in  direct  viola- 
tion of  the  letter  of  the  statute.     If  it  shall  be  suggested 
that  it  was  given  to  secure  a  debt  due  to  another  person, 
the  answer  is,  that  the  purpose  of  the  statute  is  to  prevent 
preferences  in  the  distribution  of  its  assets ;  and  to  what 
debt  the  preference  is  given,  cannot  be  material. 

III.  The  transfer  of  the  note  in  suit  was,  to  use  the 
language  of  the  statute,  '<  utterly  void/'  and  the  plaintiff 
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cannot  recover  upon  it  against  the  defendants.  The  plain- 
tiff has  no  title  to  the  paper ;  has  no  right  to  prosecute  or 
collect  it 

rV.  No  question  of  variance  between  the  pleadings  and 
proof  can  arise,  if  the  case  shows  that  the  plaintiff  is  not 
entitled  to  recover.  The  trial  shows  that  the  qq^stions 
tried  were  the  questions  here  raised,  and  the  court  will 
assume,  if  necessary,  that  the  pleadings  were  amended  oa 
the  trial.  (The  Oneida  Bank  v.  The  Ontario  Bank,  21  N.  Y. 
503.     Belknap  v.  Sealey,  14  id.  143.) 

V.  This  note  was  given  "  to  be  written  out  in  premiums 
on  marine  risks  for  our  (defendant's)  account"  It  was 
not  given  under  the  provisions  of  any  law.  It  was  not 
given  for  anything  else,  except  what  was  stated  in  the 
agreement  as  above.  It  was  not  given  by  the  defendants, 
who  were  creditors  of  the  company,  to  have  it  turned  over 
to  secure  the  plaintiffs,  who  were  also  creditors.  It  was 
given  on  condition  of  payments  by  the  company,  which 
they  did  not  make,  and  was  without  consideration,  and 
could  not  be  recovered  on  in  their  hands.  The  plaintiffs 
gave  no  value  for  it  They  took  it  as  security  for  a  prece- 
dent debt,  and  subject,  therefore,  to  the  defendant's  equi- 
ties. {Skilding  v.  WarreUy  15  John.  270.  VaUett  v.  Parker ^ 
6  Wend.  615,  622.     Small  v.  Smith,  1  Denio,  583.) 

By  the  Court,  Cardozo,  J.  The  pleadings  in  this  case 
raised  no  question  of  the  ownership  of  the  note  by  the 
plaintiffs.  The  allegations  in  respect  to  that  subject,  in 
the  complaint,  are  not  denied  in  the  answer,  and  the  de- 
fendants have  not  set  up  anything  in  their  answer  to  im- 
peach the  plaintiff's  title. 

The  only  question,  therefore,  for  us  to  consider  is, 
whether  the  defendants  can  avail  themselves  of  any  equities 
to  which  the  note  might  have  been  subject  had  it  remained 
in  the  hands  of  the  Washington  Marine  Insurance  Com- 
pany.    That  question,  it  seems  to  me,  is  answered  in  the 
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negative  by  the  charter  under  which  the  note  was  made. 
The  proof  shows  that  the  note  was  a  sabscription  note; 
and  by  the  third  section  of  the  charter  such  notes  are  to 
be  deemed  the  absolute  property  of  the  compaDj,  "and 
may  be  used  for  the  payment  of  loss  and  liabilities,  and 
for  any^ other  purpose  connected  with  the  business  of  the 
company ;  and  when  negotiated,  and  in  the  hands  of  third 
persons,  shall  not  be  subject  to  any  equitable  claim  or  off- 
set" This,  it  seems  to  me,  authorizes  a  transfer,  either  in 
absolute  payment,  or  as  security  for  the  payment,  of  a 
valid  debt  of  the  company.  {Rowland  v.  Meyer,  3  If.  T. 
290.) 

There  should  be  judgment  for  the  plainti£^  on  the  ver- 
dict, with  costs. 

[F1B8T  DBPABTmvT,  Obvbkal  Tbbm,  at  New  Tork,  NoTember  7,  ISTL 
Jngrdhamy  P.  J.,  and  Cardtmot  JuBtioe.] 
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D.  G.  and  W.  B.  Baook  m.  Winthbop  W.  Qilman. 

Upon  a  sale  of  hides  by  the  plaintiffb  to  the  defendant,  through  a  broicer,  the 
bought  and  sold  note  was  as  follows  :  "  New  Tork,  Feb.  19, 1869.  8<dd  for 
account  of  D.  G.  and  W.  B.  Bacon,  to  Mr.  W.  W.  Oilman,  4045  Singapon 
and  Penang  Cow  Hides,  per  Samuel  Appleton.  No  allowance'  except  for 
sea  damaged.  Price  12  cents  per  pound,  cash."  J7«ii,  that  the  coiiliraet 
was  for  the  purchase  of  all  the  hides,  at  the  price  of  12  cents  p^  pomd, 
subject  to  a  deduction  flpom  the  price,  at  the  usual  and  flur  rate,  for  anj  of 
the  hides  that  were  sea  damaged. 

And  that  the  title  to  the  whole  passed  to  the  purchasers ;  and  the  right  of  the 
vendors,  to  sue  for  the  price,  followed  inunediately  upon  the  deliTeiy  of  the 
goods. 

APPEAL  by  the  defendant  from  a  jadgment  entered  on 
the  report  of  a  referee. 
The  action  was  for  goods  sold  and  delivered.     The  com- 
plaint alleges  a  sale  and  delivery  by  the  plaintiff  to  the 
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defendant,  on  the  19th  of  February,  1859,  of  1965  loose 
hides,  and  27  bales  of  hides,  at  12  cents  per  pound,  ex- 
cept for  98  of  the  loose  hides,  which  were  sea  damaged, 
which  were  charged  at  8  cents  per  pound,  and  giving 
credit  for  $2500  paid  on  account,  on  the  4th  of  March, 
1859,  claims  for  the  balance  of  the  bill,  $1789.28.  The 
answer  admits  the  sale  and  delivery  on  the  19th  of  Feb- 
ruary, and  raises  no  issue  except  as  to  the  number  sold 
and  delivered.  It  expressly  admits  the  sale  and  delivery, 
on  that  day,  of  hides  to  the  amount  of  $3110.88.  The 
hides,  which  were  the  subject  of  sale,  were  a  lot  which 
had  been  landed  from  the  ship  Samuel  Appleton^  and 
which,  at  the  time,  were  on  storage  in  the  warehouse  of 
Hicks  &;  Co.  The  sale  was  through  a  broker,  and  the 
contract  of  sale  was  in  writing,  as  follows : 

"  New  York,  Feb.  19,  1859. 

Sold  for  account  of  D.  G.  &  W.  B.  Bacon,  to  Mr.  W.  W. 
Gilman,  4045  Singapore  and  Penang  Cow  Hides,  per 
Samuel  Appletan.  No  allowance,  exqept  for  sea  damaged. 
Price  12  cents  per  pound,  cash." 

The  referee  found  that  the  delivery  was  made,  as  is  usual 
with  goods  on  storage,  by  a  delivery  order  on  the  ware- 
houseman, and  that  such  an  order  was  given  on  the  23d 
of  February,  directing  the  delivery  to  the  defendant  of  the 
whole  quantity  of  hides  sold  to  him.  On  that  day  the 
loose  hides  were  weighed  and  taken  away  by  the  defend- 
ant The  lot  consisted  of  1867  loose  hides,  and  98  culls, 
or  sea  damaged  hides,  weighing  in  all  21,782  pounds,  and 
about  those  there  has  never  been  any  controversy.  On 
the  9th  of  March,  the  bales,  27  in  number,  were  weighed 
and  taken  away  by  the  defendant  to  his  own  store.  These 
weighed  14^522  pounds,  less  108  pounds  for  tare.  This  made 
up  the  entire  lot  called  for  by  the  contract  The  referee 
farther  found,  that  the  bale  hides,  when  delivered,  had  not 
been  opened  or  particularly  examined  by  the  defendant, 
but  that  on  the  22d  of  April  he  opened  and  examined 
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them^  and  claimed  that  1309  of  the  bale  hides  were 
damaged.    The  plaintiffs  denied  that  any  of  them  were 
sea  damaged,  and  this  was  the  question  of  fact  tried  by 
the  referee.    The  referee  found  that  in  fact  only  130  of  the 
bale  hides  were  sea  damaged.      The  defendant   having 
paid  $2500,  refused  to  pay  the  balance  of  the  bill,  and  this 
action  was  commenced  to  recover  it,  on  the  4th  of  May. 
Afterwards,  on  the  14th  of  May,  the  defendant  notified 
the  plaintiffs,  that  unless  they  took  away  the  1309  hides, 
which  he  had  alleged  to  be  sea  damaged,  he  would  store 
them  for  their  account.    In  fact,  however,  they  were  never 
returned,  nor  has  there  ever  been,  to  this  day,  any  de- 
termination by  inspection,  as  to  which  of  the  hides  were 
sea  damaged,  or  any  separation  of  them  from  the  rest; 
but  the  referee  found  the  number,  by  weighing  the  con- 
flicting evidence  on  the  subject,  introduced  upon  the  trial.    . 
The  referee  further  found  that  the  right  of  the  defendant, 
as  to  the  sea  damaged,  was  to  have  an  allowance  by  reason 
of  sea   damage,  to  the   extent  of  one  half  the  contract 
price,  viz.,  6  cents  per  pound,  but  not  to  return  them.     He 
was  simply  to  pay  half  price  for  the  sea  damaged.    There 
was  conflicting  evidence  as  to  the  usage  in  such  cases,  but 
the  finding  of  the  referee,  as  to  the  extent  of  the  allow- 
ance, was  sustained  by  the  testimony  of  the  defendant 
himself,  that  half  price  is  the  usual  price  paid  for  sea 
damaged  hides.     And  that  as  to  the  sea  damaged  among 
the  loose  hides,  he  actually  agreed  with  the  broker  to  pay 
half  price.     The  referee,  accordingly,  reported  in  favor  of 
the  plaintifis  for  the  balance  due,  deducting  6  cents  per    » 
pound  for  the  130  hides  found  to  have  been  sea  damaged. 
The  case  was  tried  once  before  by  the  same  referee,  but 
on  the  defendant's  appeal  a  new  trial  was  granted  on  the 
ground  of  an  improper  exclusion  of  evidence,  which,  on 
the  second  trial,  w^as  admitted.     On  the  former  hearing 
at  general  term,  Ingraham,  P.  J.,  suggested  that  the  suit 
was  prematurely  brought.     But  the  facts  found  by  the 
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referee  on  that  trial  were  very  different.  The  suggestion 
of  the  learned  judge  was  based  upon  the  supposition  that 
there  was  an  agreement  between  the  parties,  that  the  hides 
were  to  be  opened  and  examined,  and  the  portion  of  the 
hides  that  were  sea  damaged  was  to  be  ascertained  and 
returned ;  that  the  sea  damaged  were  not  bought,  and 
that  the  examination  had  not  been  made  before  the  com- 
mencement of  the  action.  The  referee  had,  indeed,  by  his 
first  report,  found  that  the  defendant  had  the  right  to  re- 
ject and  return  to  the  plaintiffs  the  sea  damaged,  and  had 
left  it  uncertain  whether  the  defendant's  examination  was 
after  or  before  the  commencement  of  the  action,  but  had, 
in  his  opinion,  implied  that  it  was  after.  But  now,  in  the 
new  report  of  the  referee,  on  further  consideration  and  the 
additional  evidence,  it  was  found  by  him  that  there  was  no 
right  to  reject  or  return  ;  that  all  were  bought  which  were 
delivered,  and  that  the  only  right  as  to  the  sea  damaged, 
was  to  keep  them  and  pay  half  price  for  them.  And  also, 
that  the  defendant's  examination  was  on  the  22d  of  April, 
twelve  days  before  the  commencement  of  the  suit,  and  that 
at  that  time  he  ascertained  and  separated  the  1309  which 
he  claimed  to  be  sea  damaged. 

Charles  H.  Glover^  for  the  appellants. 

Joseph  H.  Choate^  for  the  respondent. 

By  the  Courty  Cardozo,  J.  The  case  stands  differently 
now  from  what  it  did  when  previously  presented  to  the 
general  term.  It  seems  to  me  it  only  involves  a  question 
.as  to  the  construction  of  the  agreement,  evidenced  by  the 
bought  and  sold  note  read  in  the  light  of  the  testimony, 
from  which  the  referee  has  found  that  the  whole  of  the 
property  was  sold  and  delivered  to  the  defendants.  I 
think  it  clear  that  the  contract  was  for  the  purchase  of  all 
the  hides,  at  the  price  of  12  cents  per  pound,  subject  to 
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a  dedactioD  from  the  price,  at  the  usual  or  fair  rate,  for 
any  of  the  hide^  that  were  sea  damaged.  So  construed, 
it  is  plain  that  the  title  to  the  whole  passed  to  the  defend- 
ant ;  and  that  the  right  to  sue  for  the  price  followed  im- 
mediately upon  the  delivery  of  the  goods. 
The  judgment  should  be  affirmed. 

[FiBST  Dbpabtmeht,  Gbvbbal  TbbHi  at  New  Tork,  NoTember  7,  1871. 
Jngraham,  P.  J.,  and  CardoKOy  Justice.] 
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proof  of  driTing  in  a  public  street,  id  a  dt j,  at  the  rate  of  a  mile  in  three  nun- 
utes  and  ten  seconds,  when  the  law  limits  driving  to  a  mile  in  eleTen  min* 
ntes,  is  amply  sufficient  to  charge  the  driTer  with  the  consequences  that 
follow  flpom  such  driving. 

Where  the  jury,  in  an  action  to  recover  damages  for  a  personal  injuiy  sustained 
by  the  plaintiff  in  consequence  of  being  struck  by  the  defendant's  sleigh, 
and  run  over,  through  his  negligence,  had  been  charged  that  to  render  the 
defendant  liable,  the  ii^ury  must  have  been  occasioned  solely  by  his  wrong- 
fid  act,  and  without  any  act  of  negligence  on  the  part  of  the  plaintiff; 
Mtid  that  this  covered  all  that  was  proper  to  be  submitted  to  the  jury  on 
that  point ;  and  that  the  questions  whether  the  defendant  could  have  avoided 
hitting  the  plaintiff,  and  whether,  if  the  plaintiff  had  gone  on  when  called  to, 
she  would  have  been  injured,  were  mere  matters  of  opinion,  and  were  prop- 
erly excluded. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  verdict  of  a  jury.  ' 

The  action  was  brought  to  recover  damages  for  injuries 
suffered  by  the  plaintiff  in  being  struck  with  the  pole  of 
the  defendant's  sleigh,  and  run  over,  through  his  negli- 
gence. 

On  the  6th  day  of  January,  1865,  the  plaintiff  was  a 
passenger  in  the  Eighth  avenue  railroad  car.  The  end  of 
the  route  is  at  the  corner  of  125th  street  and  Eighth  ave- 
nue.   When  the  car  stopped,  she  and  four  or  five  other 
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pasfiengers  proceeded  to  leave  it  She  descended  from 
the  platform  to  the  step  of  the  car,  and  looked  up  and 
down  the  avenue ;  she  saw  some  vehicles  coming  from  the 
city  towards  Harlem,  and  some  coming  down  at  a  distance ; 
she  looked  to  see  if  they  were  in  her  way.  Thinking  it 
was  perfectly  safe  to  cross  to  the  sidewalk,  she  stepped 
from  the  car,  and  had  not  gone  more  than  four  or  live 
steps  when  she  heard  a  voice  hallooing,  ^'  go  ahead ;"  it 
was  at  her  right ;  she  turned  to  see  what  it  was ;  she  saw 
horses  right  on  her;  she  was  knocked  down ;  she  became 
unconscious,  and  remained  so  for  some  time;  the  first 
thing  she  recollected,  was  some  person  asking  her  if  she 
could  tell  where  she  lived ;  she  could  not  tell  who  took 
her  home  ;  she  lost  her  sight^  and  did  not  recover  it  that 
night 

On  the  day  in  question,  the  defendant  was  driving  out, 
accompanied  by  his  brother,  in  a  sleigh ;  they  had  a  team 
of  fietst  horses,  one  of  them  belonging  to  the  defendant  and 
the  other  to  a  Mr.  Van  Cott  Following  the  sleigh  of  the 
defendant  was  another  sleigh,  in  which  were  Messrs.  Ogle 
and  Hazlitt ;  they  had  proceeded  at  a  good  round  pace^ 
close  to  each  other ;  they  turned  into  the  Eighth  avenue, 
120th  or  121st  street,  and  proceeded  along  Eighth  avenue 
.  towards  125th  street  As  they  came  along  Harlem  lane, 
they  drove  so  rapidly  that  they  were  noticed  by  parties  in 
the  hotel,  at  the  corner  of  125th  street  and  Eighth  avenue ; 
their  attention  was  called  to  the  couple  of  smart  teams 
coming  up  the  road ;  "  they  were  trotting  very  lively ;  it 
was  a  lively  team ;  they  were  trotting  close  to  three  min- 
utes." As  the  defendant's  sleigh  dashed  on,  followed  by 
Ogle  and  Hazlitt,  the  defendant  shouted  to  the  plaintiff  to 
go  ahead.  In  an  instant  after  shouting,  the  pole  of  the 
defendant's  sleigh  struck  her  on  the  forehead,  and  knocked 
her  down ;  her  dress  became  entangled  with  the  runners 
of  the  sleigh,  and  she  was  dragged  some  distance ;  the 
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fileigh  passed  over  her  side,  although  the  defendant  polled 
up  as  well  as  he  could ;  the  horses  were  brought  up  about 
thirty-five  feet  from  the  point  where  the  pole  struck  the 
plaintiff;  Mr.  Hazlitt  broke  the  pole  of  his  sleigb  in  pall- 
ing up. 

When  the  accident  occurred  the  two  sleighs  were  close 
together ;  Hazlitt's  within  about  60  feet  of  the  plaintifl^ 
and  within  about  25  or  30  feet  of  the  defendant's  sleigh. 
When  the  plaintiff*  was  knocked  down,  the  spectators  in 
the  hotel  thought  she  was  killed ;  she  lay  senseless  on  the 
ground,  but  was  taken  up  and  carried  to  her  home.  Her 
injuries  proved  to  be  serious ;  and  the  testimony  of  the 
physicians  showed  that  her  nervous  system  had  sustained 
a  very  severe  shock,  and  at  the  time  of  the  trial,  six  years 
after  the  happening  of  the  injury,  she  was  then  suffering 
from  the  effects  of  those  injuries. 

The  jury  found  for  the  plaintiff,  and  assessed  her  dam- 
ages at  $2500. 

A  motion  for  a  new  trial  on  a  ^^  case "  was  made  at 
special  term  and  denied.  Judgment  was  entered  in  favor 
of  the  plaintiff,  and  the  defen^^nt  appealed  from  the 
order  denying  the  motion  for  a  new  trial,  and  from  the 
judgment. 

T.  C.  T.  Buckley^  for  the  appellant. 

F,  Smythy  for  the  respondent. 

By  the  Oourty  Ingraham,  P.  J.  The  evidence  on  the 
question  of  negligence,  both  on  the  part  of  the  plaintiff 
and  of  the  defendant,  was  properly  left  to  the  jury,  and 
the  jury  have  found  against  the  defendant 

As  to  the  alleged  negligence  on  the  part  of  the  plaintiff, 
which,  it  is  contended,  contributed  to  the  accident,  the 
evidence  is  of  a  contradictory  character.    The  plaintiff'  had 
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reached  the  end  of  her  route  in  the  Eighth  avenue  car, 
and  must  either  leave  it,  or  he  carried  back.  She  says  she 
looked  for  vehicles  on  the  road^  and  saw  none  as  near  as 
124th  street.  Whether,  under  such  circumstances^  she 
could  have  done  otherwise  than  she  did  do,  was  a  ques- 
tion which  could  not,  properly,  have  been  decided  by  the 
court 

As  to  the  defendant's  negligence,  there  can  be  no  doubt 
that  driving  in  a  public  street  at  the  rate  of  a  mile  in 
three  minutes  and  ten  seconds,  when  the  law  limits  driv- 
ing to  eleven  minutes  to  a  mile,  is  amply  sufficient  to 
charge  the  defendant  with  the  consequences  that  follow 
from  such  driving. 

The  instructions  to  the  jury,  on  these  points,  were  suf- 
ficient, in  the  absence  of  any  request  to  charge  more  par- 
ticularly. In  fact,  all  the  requests  made  in  reference  to 
these  questions,  except  those  which  I  will  notice  hereafter^ 
were  charged  in  the  defendant's  favor^  and  in  a  manner 
of  wjiich  he  cannot  complain. 

Hypothetical  questions  were  suggested,  and  a  request 
made  to  charge  upon  them  as  to  the  balance  of  the  evi- 
dence, which  I  think  the  judge  was  not  required  to  sub- 
mit to  the  jury.  The  jury  had  been  charged  that  the 
accident  must  have  been  occasioned  solely  by  the  wrongful 
act  of  the  defendant,  and  without  any  act  of  negligence 
on  the  part  of  the  plaintifi*.  This  covered  all  that  was 
proper  to  be  submitted  to  the  jury  on  that  point  The 
questions  whether  the  defendant  could  have  avoided 
hitting  the  plaintiff,  and  whether,  if  the  plaintiff  had  gone 
on,  instead  of  returning  .to  the  car,  she  would  have  been 
injured,  were  mere  matters  of  opinion,  and  were  properly 
excluded. 

It  is  hardly  to  be  supposed  that  an  elderly  woman,  leav- 
ing a  car  under  such  circumstances,  can  exercise  that  cool- 
ness and  judgment  which  a  man  used  to  driving  horses 
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can  do ;  and  even  if  she  could  have  escaped  by  the  other 
course,  it  would  not  have  altered  the  result 

We  see  no  error  on  the  trial,  and  think  the  jad^ment 
should  be  affirmed. 

[FiBBT  DBPASTmvT,  Obhbbal  Tbbv,  at  New  Tork,  NoTember  7,  1671. 
Jngraham,  P.  J.,  and  Cordon^  Justice.] 
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An  action  in  the  natare  of  a  Judgment  creditor's  bill  is  still  allowable,  under 
the  Code. 

Hence  a  Judgment.creditor  of  a  foreign  corporation,  after  an  execation  has 
been  returned  unsatisfied,  may  bring  a  suit  in  equity  against  an  indiTidiial 
having  property  of  the  corporation  in  his  possession,  in  this  State,  to  reach 
such  properly  and  subject  it  to  the  payment  of  the  judgment. 

Osgood  y.  LajfUn^  (6  Ahb,  N.  £L  1,)  has  no  application  to  such  a  case,  being  on 
the  statute  of  this  State. 

APPEAL  by  the  defendant  Drew  from  a  judgment  en- 
tered upon  the  report  of  a  referee. 

The  plaintift^  in  April  1866,  recovered  a  judgment  in 
this  court  against  the  New  Jersey  Steam  Navigation  Com- 
pany, a  common  carrier  of  goods  and  passengers,  for 
$836.32,  damages  and  costs,  for  the  value  of  her  trunk, 
lost  by  the  negligence  of  said  company.  And  an  execu- 
tion issued  upon  said  judgment  having  been  returned 
unsatisfied,  the  action  was  brought  to  enforce  the  payment 
of  said  judgment  out  of  property  of  the  said  corporation 
in  the  possession  of  the  defendant  Drew,  in  this  State. 

The  referee  found  the  following  facts : 

First,  That  the  New  Jersey  Steam  Navigation  Company 
was  and  is  a  corporation  incorporated  by  and  under  the 
laws  of  the  State  of  New  Jersey,  as  in  the  compliant 
is  alleged,  and  its  business,  under  its  charter,  was  that  of 
a  common  carrier,  transporting  passengers  and  freight  be- 


NEW  YORK— NOVEMBER,  1871.  649 

BarUett  v.  Drew. 

tween  New  York  and  eastern  ports,  by  steamboats,  for 
hire. 

Second.  That  the  plaintiff  duly  recovered  the  judgment 
against  the  said  The  New  Jersey  Steam  Navigation  Com- 
pany, in  the  court,  in  the  manner,  and  at  the  time,  and 
upon  the  ground  and  for  the  amount,  as  in  that  behalf  is 
alleged  in  the  complaint,  and  after  a  trial  in  said  action 
upon  the  issues  therein ;  that  an  execution  was  duly  issued 
upon  such  judgment  to  the  sheriff  of  the  city  and  county 
of  New  York,  which  was  returned  wholly  unsatisfied 
before  the  commencement  of  this  action,  at  the  time  and 
in  the  manner  alleged  in  the  said  complaint 

Third.  That  the  defendant  Daniel  Drew,  at  the  time  of 
the  recovery  of  such  judgment  and  the  sale  and  distribu- 
tion hereinafter  mentioned,  was  a  stockholder  in  the  afore- 
said corporation,  holding  1966  shares  of  the  capital  stock 
of  the  said  company,  of  the  nominal  par  value  of  $100 
each  share,  the  whole  number  of  the  shares  of  said  capital 
stock  being  5000. 

Fourth.  That  the  steamboats  Commodore^  Commonwealth 
and  Plymouth  Boekj  the  property  of  the  said  company, 
were,  in  December  1863,  all  sold  by  said  corporation  as 
follows : 

The  Commodore  for $150,000 

The  other  two,  each  for  $300,000,  making  .     600,000 

Total  amount  of  said  sales,     ....    $750,000 

'Shese  sales  were  made  by  order  of  the  board  of  direct- 
ors of  such  corporation,  of  which  board  the  defendant  Drew 
was  then  a  member,  and  also  president  of  the  company, 
and  he  signed  the  several  bills  of  sales  thereof  by  like 
order. 

Fifth.  That  in  or  about  December  1865,  the  proceeds 
of  the  sales  of  said  several  steamboats  were,  by  order  of 
the  board  of  directors,  divided  among  the  several  stock- 
holders of  the  said  corporation  of  which  the  said  defend- 
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ant  Drew  was  one,  and  on  such  distribution  said  Drew,  as 
such  stockholder,  received  on  the  shares  held  by  him  his 
proportionate  part  of  the  proceeds  of  said  sales,  to  as 
amount  exceeding  the  claim  of  the  plaintiff. 

Sixth.  That  the  parties  in  that  behalf  named  in  the  an- 
swer of  the  defendant  Drew  herein,  were,  at  the  time  of 
such  distribution,  stockholders  in  said  corporation,  and 
resided  as  in  the  said  answer  in  that  behalf  alleged,  and 
they  each  received  their  proportionate  share  also  of  the 
dividends  of  such  moneys,  as  in  the  answer  is  set  forth. 

Seventh  That  the  plaintiff,  immediately  after  the  loss 
of  her  trunk,  in  July  1863,  for  the  loss  of  which  she  re- 
covered the  judgment  set  out  in  the  pleadings  herein, 
gave  notice  of  her  loss  to  the  said  corporation,  and  made 
reclamation  upon  it  therefor. 

Eighth.  That  there  are  no  assets  of  the  corporation 
aforesaid  upon  which  execution  under  the  aforesaid  jadg- 
ment  can  be  levied. 

Upon  the  foregoing  facts,  the  referee  found  as  matters 
of  law : 

1st.  That  the  plaintiff  was  entitled  to  judgment;  that 
the  parties  in  that  behalf  named  in  the  third  count  or  state- 
ment of  a  defense  in  the  answer  of  the  defendant  Drew, 
were  not  necessary  parties  defendant  in  this  action,  jointly 
with  the  defendant  Drew,  and  that  there  was  no  defect  of 
parties  defendant. 

2d.  That  the  plaintiff  was  entitled  to  recover  judgment 
against  the  defendant  Daniel  Drew  for  the  sum  of  $836.32, 
with   interest  thereon  from  the  17th  day  of  September, 
1866,  making  a  sum  total  up  to  the  date  of  the  report  of 
$1055.52,  together  with  costs.    And  he  ordered  accord- 

Oharles  JoneSy  for  the  appellant. 

I.  The  complaint  of  the  plaintiff  should  have  been  dis- 
missed.    1.  It  does  not  appear  that  the  assets  of  the  com- 
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pany  are  exhausted.    It  is  a  New  Jersey  corporation,  and 
there  may  be  sufficient  assets  in  the  possession  of  the  cor- 
poration to  pay  all  the  claims.     The  mere  fact  that  there 
is  no  property  in  the  State  of  Nqw  York  upon  which  exe- 
cution could  be  levied,  is  not  sufficient  to  show  that  the 
company  had  no  assets.    2.  The  action  is  substantially  to 
wind  up  the  afiairs  of  the  company,  which  is  beyond  the 
jurisdiction  of  this  court.     This  is  clearly  the  efiect  of  the 
action,  for  it  could  not  be  determined  what  share  or  part 
of  the  assets  the  plaintifi'  should  have,  if  any ;  whether 
they  had  been  divided,  or  not,  until  the  total  amount  of 
the  assets,  as  well  as  the  amount  of  the  indebtedness  of  the 
company,  had  been  ascertained.     3.  The  plaintiff,  in  her 
complaint,  called  for  the  names  of  the  stockholders  who 
participated  in  the  dividend,  or  sought  to  excuse  herself 
for  not  making  them  parties,  and  the  defendant  furnished, 
by  his  answer,  the  names  of  all  the  stockholders.    By  the 
plaintiff's  failure  to  make  them  parties  defendant,  there  is 
a  defect  of  parties  defendant     (a.)  It  is  admitted  that 
the  money  the  plaintiff  is  endeavoring  to  obtain  was  paid 
regularly  as  a  dividend.     (6.)  But  it  was  paid  to  a  number 
of  parties  known  to  the  plaintiff,  who  (if  anybody  is  liable 
to  her)  are  all  liable ;  and  it  is  no  answer  to  this  to  say 
that  the  present  defendant  has  relief  over  against  the 
other  stockholders,  for  the  law  avoids  circuity  of  action. 
((?.)  And  the  equitable  lien  claimed  by  the  plaintiff  (if 
there  be  any)  was  upon  the  entire  property  or  assets  of 
the  cpmpany,  and  not  upon  any  particular  part  of  it. 

n.  The  plaintiff  has  no  standing  in  a  court  of  equity 
which  entitles  her  to  any  relief  therein.  1.  Equity  merely 
supplements  the  law,  and  is  intended  only  to  furnish  re- 
lief where  the  party  has  a  legal  right,  claim  or  lien  which 
he  cannot  enforce  at  law.  2.  The  plaintiff,  in  December 
1863,  had  no  ascertained  legal  right  or  claim,  nor  any  lien 
against  the  said  company,  or  against  the  assets  of  said 
company,  or  against  the  part  of  its  assets  which  she  claims 


§52  CASES  IN  THE  SUPREME  COURT. 

Bartlett  v.  Drew. 

was  divided  among  the  stockholders,  (a.)  She  was  not  s 
creditor  of  the  company ;  she  merely  claimed  that  she  had 
an  unliquidated'  claim  for  baggage  lost,  which  might 
amount  to  nothing  if  the  baggage  were  returned,  (bj)  Be- 
fore she  commenced  her  action^  three  years  had  elapsed 
since  the  money  she  desires  to  obtain  was  paid  ae  a  f^b- 
lar  dividend  to  the  defendant.  She  did  not  commeiH^ 
her  action  until  1866.  (c.)  A  mere  claim  for  anliqnidated 
damages^  when  even  the  liability  of  the  company  was  not 
determined,  cannot  prevent  the  directors  of  a  company 
from  declaring  a  dividend.  3.  The  dividend  having  beeB 
properly  and  legally  made,  the  equity  of  the  stockholden, 
who  received  their  money  under  said  dividend,  is  higher 
than  any  equity  of  the  plaintiff.  4.  The  law  provided  the 
plaintiff  an  ample  remedy  (by  attachment)  which  she  neg- 
lected to  use,  and  can  she  now  come  into  a  court  of  equity 
and  ask  that  the  rights  and  equities  of  every  one  else  shall 
be  disregarded,  when,  but  for  her  laches,  no  such  rights 
or  equities  would  have  accrued  7 

ni.  The  plaintiff's  action  is  not  properly  brought,  and 
cannot  be  sustained.     1.  If  the  New  Jersey  Steam  Naviga- 
tion Co.  is  solvent,  then  the  present  action  will  not  lie, 
for  then  the  plaintiff  can  obtain  her  relief  at  law.     2.  If 
the  company  is  insolvent,  then  the  plaintiff  is  not  entitled 
to  any  relief  in  this  action,     (a.)  The  assets  of  an  insolvent 
corporation  belong  to  creditors  equally.    It  is  proved  that 
there  are  other  creditors.    It  is  not  proved  that  all  the 
assets  distributed  will  pay  the  debts.     (6.)  The  only  pe^ 
son  who  can  sue  and   recover  (if  anybody)  any  assets 
belonging  to  an  insolvent  company,  which  have  been  dis- 
tributed as  dividends,  is  a  receiver.     (Osgood  v.  Lojftin^  5 
Abb,  N.  S,  1.)    (c.)  A  dissolved  insolvent  corporation  must 
be  wound  up,  and  its  assets  equitably  distributed  among 
its  creditors.     This  can,  in  this  case,  only  be  done  in  Neve 
Jersey.     (Barclay  v.  Talman^  4  Edw.  123.)     (d,)  Besides, 
this  corporation  having  been  dissolved,  the  court  will  pre- 
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Bame  that  a  receiver  has  been  appointed  in  New  Jersey  to 
wind  it  up.  3.  It  does  not  appear,  and  is  not  proved^  that 
there  were  not  sufficient  assets  of  the  company  to  satisfy 
the  plaintiflT's  claim,  after  the  dividend  of  the  proceeds  of 
sale  of  the  steamboats  Commodore^  Plymouth  Rock  and  Com- 
monwealth was  made,  this  being  the  only  dividend  made, 
so  far  as  the  proof  discloses. 

lY.  There  being  no  law  of  this  State  making  the  stock- 
holders, in  such  a  case  as  the  present,  individually  liable, 
and  no  such  law  of  New  Jersey  having  been  proved,  and 
as  by  the  common  law  they  would  not  be  liable,  it  follows 
that  if  the  plaintiff  has  any  relief  against  the  stockholders 
it  is  because  they  have  property  of  the  company  in  their 
hands.  1.  But  if  they  have  such  property,  and  the  plain- 
tiff or  other  creditors  have  any  claim  therefor,  the  defend- 
ants and  the  other  stockholders  must  hold  that  property 
as  trustees,  and  the  plaintiff  and  all  other  creditors  must 
be  the  cestuis  que  truit.  2.  But  a  trust  is  an  entirety.  An 
action  cannot  be  brought  by  one  cestui  que  trust  (where 
there  are  several)  against  one  trustee,  (where  there  are 
several.) 

v.  All  the  assets  of  said  company  in  the  hands  of  the 
defendant  Drew  came  to  him  under  a  regular  dividend 
made  and  declared  by  the  directors  while  the  company 
was  solvent,  and  after  paying  all  known  and  liquidated 
debts,  and  he  can  hold  such  dividends,  (Le  Roy  v.  Olohe 
Ins.  Go.j  2  Edw,  Ch.  657 ;)  certainly  as  against  everybody 
but  a  legally  appointed  receiver. 

VL  No  person  can  bring  an  action  against  a  stock- 
holder to  recover  back  a  dividend  already  paid,  except  a 
receiver.     (Osgood  v.  Laytiuy  5  Abb.  N.  S.  p.  1.) 

VII.  A  dissolved  corporation  must  be  wound  up,  and  it 
can  be  wound  up  only  in  the  place  of  its  domicil,  which 
in  this  case  is  New  Jersey ;  but  in  New  Jersey  the  com- 
mon law  prevails,  and  by  that  law  the  debts  of  a  corpora- 
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tion,  upon  its  dissolution,  are  extinguished.     (6  Jim&l  £}. 
345.     3  Bumf,  d  E.  241.) 

VIII.  By  the  charter  of  the  company  it  is  not  provided  j 
that  the  stockholders  shall  be  individually  liable;  then 
is  no  law  of  this  State  that  they  shall  be,  and  the  eooTt 
cannot  impose  a  liability  which  did  not  exist  by  the  oiig- 
inal  charter. 

IX.  The  court  will  always  take  notice  of  its  own  offieen  : 
In  this  case  a  receiver  was  appointed  by  an  order  filad 
and  entered  at  the  time  the  action  was  commenced ;  and 
if  the  defendant  has  not  title  to  any  property  in  his  handi 
which  belonged  to  the  said  company,  then  the  title  is  ia 
the  receiver. 

E,  P.  Ocwles,  for  the  respondent 

I.  By  the  general  law,  the  capital  stock  of  every  ooIpo^ 
ation  is  primarily  liable  for  the  payment  of  its  debts.  It 
<;annot  legally  be  diverted  from  that  purpose  and  dis- 
tributed among  its  stockholders,  leaving  the  creditors  un- 
paid, or  unprovided  for.  This  principle  is  fandamental, 
and  needs  neither  argument  nor  illustration  to  support 
it  (But  see  2  Kent's  Com.  307 ;  2  Stofy's  Eq,  Jut.  12ffi; 
Curran  v.  State  of  Arkansas^  15  How,  U.  S,  528.)  It  neces- 
sarily follows,  therefore,  that  the  act  of  converting  the 
assets  of  the  New  Jersey  Steam  Navigation  Company  into 
money,  and  distributing  the  proceeds  among  the  stock- 
holders, was  a  fraud  upon  the  rights  of  the  plaintifi**  as  a 
creditor  of  the  company.  In  principle,  and  in  law,  it  u 
the  same  thing  as  the  act  of  a  natural  person  in  disposiog 
of  his  property,  by  gift  or  otherwise,  without  first  provid- 
ing for  the  payment  of  his  debts.  In  either  case,  the  act 
is  wrongful  and  fraudulent,  as  against  creditors. 

II.  To  obtain  redress  and  enforce  payment  of  her  judg- 
ment, the  plaintiff  may,  at  her  option,  proceed  against  the 
whole  body  of  stockholders  who  participated  in  the  wrong- 
ful distribution,  asking  for  pro  rata  contribution  from 
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each ;  or  she  may  proceed  against  any  one  of  them  sever- 
ally, and  make  reclamation  upon  him  to  the  extent  of  his 
participation  in  the  distribution,  or  of  so  much  of  it  as 
may  be  requisite  to  satisfy  her  judgment.  She  may,  if  she 
BO  elect,  proceed  against  all,  since  all  participated  in  the 
wrong,  and  they  could  not  object  that  she  brought  them 
all  in,  and  sought  only  a  pro  rata  contribution  from  each ; 
because  that  would  be  an  assertion  of  her  rights  in  the 
mildest  (as  to  them)  and  most  moderate  form.  But,  she 
may  also  proceed  against  any  one  of  them;  and  particu- 
larly may  she  do  so  as  to  Mr.  Drew,  without  calling  any 
of  the  other  stockholders  into  court.  Because,  as  against 
her,  each  participating  stockholder  holds  his  part  of  the 
distribution  unlawfully,  wrongfully,  as  participant  in  a 
fraud  upon  her  rights.  And  particularly  is  this  so  as  re- 
spects  Mr.  Drew.  He  was  the  president  of  the  company. 
He  was  also  one  of  the  directors,  and  its  largest  stock- 
holder. He  was  not  alone  bound  to  know  or  ascertain  the 
existing  debts,  and  to  see  that  they  were  paid  before  dis- 
tribution of  the  entire  assets,  but  he  did  know  of  this  par- 
ticular claim  ;  for  reclamation  on  the  company  was  made 
by  the  plaintifi'  immediately  after  the  loss.  He  personally 
(in  his  official  capacity)  made  sale  of  the  property  of  the 
company,  and  received  the  proceeds  before  distribution, 
and  has  retained  to  his  own  use  nearly  two-fifths  of  the 
whole  8750.000.  As  against  the  plaintiff',  no  one  of  the 
stockholders  had  any  legal  right  to  receive  his  portion  of 
the  company's  capital  until  she  was  paid;  and  conse- 
quently each  one  incurred,  by  the  very  act  of  receiving  it, 
a  liability  in  equity  to  account  to  her,  which  was  several 
as  to  each  one,  to  the  entirety  of  his  portion  of  the  dis- 
tribution. Her  equitable  lien  was  on  the  whole  which 
each  one  received,  and  upon  every  part  of  it.  The  de- 
fendant insists  that  these  participating  stockholders,  if 
liable  at  all,  are  liable  only  to  a  judgment  requiring  them 
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to  contribute  each,  pro  rata^  and  so  sets  np  the  non-joinder 
of  twenty-two  other  parties.  The  fallacy  of  this  position 
is  made  apparent  by  the  hardship  and  consequent  lok  it 
might  entail  upon  the  plaintiff;  for  if  it  were  true,  that 
the  stockholders  of  a  corporation  conld  absorb  to  them- 
selves all  of  the  corporate  assets,  leaving  creditors  unpaid, 
and  the  creditor,  in  seeking  redress,  should  be  held  josti- 
fied  in  enforcing  a  pro  rata  contribution  only  from  ead 
participant,  then  in  case  any  one  of  them,  or  more,  shonid 
be  beyond  the  jurisdiction  of  the  court,  or  be  insolvent, 
the  creditor  would  necessarily  suffer  loss,  to  the  extent  of 
the  pro  rata  share  of  each  such  party.  The  right  to  be 
exempt  from  any  but  a  pro  rata  liability  applies  only  in 
favor  of  innocent  parties. 

TSo  party  to  an  act  which  the  law  deems  wrongful  or 
fraudulent,  entitles  one  of  the  several  participants  in  a 
wrong,  when  sued  for  the  consequences  of  the  joint  wrong- 
doing, to  insist  that  his  fellows  shall  all  be  brought  in,  in 
order  thus  to  protect  himself  against  the  full  legal  conse* 
quences  of  his  act  (2  John.  Ch.  131.  Vo9e  v.  Chanty  15 
Mois.  518.)  One  invoking,  in  a  court  of  equity,  the  appli- 
cation to  himself  of  an  equitable  rule,  like  that  of  protec- 
tion from  anything  more  than  a  pro  rata  contribution; 
must  stand  before  the  court  with  clean  hands,  and  be  able 
to  show  an  equitable  right  to  such  modified  or  restricted 
liability.  This  is  not  the  case  where  the  defendant  hai 
helped  absorb  to  himself,  in  conjunction  with  others,  at 
entire  fund,  upon  the  whole  of  which  the  party  suing  him 
had  a  claim  prior  and  superior  in  equity  over  himself  and 
the  other  participants  in  its  diversion  and  division.  The 
suit  was  therefore  properly  brought,  and  the  plea  of  non- 
joinder correctly  overruled. 

IIL  The  plaintiff  was  under  no  obligation  to  sue  in  the 
name  of,  or  for  the  benefit  of  all  other  creditors  of  the 
New  Jersey  Steam  Navigation  Company.     {HendrieiM  v. 
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Sobinson,  2  John.  Ch.  283.  Udmestan  v.  Lyde^  1  Paige^  637. 
Farmelee  v.  Egan,  7  ti.  610.  Beuiena  v.  JoeZ,  13  JT.  T.  488.) 
With  that  company,  in  its  relation  to  the  other  creditors, 
the  plaintiff  has  no  concern.  She  is  simply  a  judgment 
creditor  against  it,  and  as  a  diligent  one,  is  seeking  to 
enforce  her  judgment  by  that  most  ordinary  of  remedies, 
a  creditor's  bill. 

It  is  not  a  case  of  the  marshalling  of  assets  for  general 
participation  therein  by  all  creditors  of  the  company ;  nor 
does  the  plaintiff  hold  any  fiduciary  or  other  relations  , 
with  any  other  creditors  of  the  company,  if  any  such  there 
are,  nor  is  it  alleged  or  shown  that  any  other  creditor  of 
the  New  Jersey  Steam  Navigation  Company  has  obtained 
judgment,  and  had  execution  returned  unsatisfied. 

IV.  The  fact  that  the  New  Jersey  Steam  Navigation  Com- 
pany is  a  foreign,  not  a  domestic  corporation,  is,  for  all  the 
purposes  of  this  action,  immaterial.  This  is  in  no  sense  a 
pmceediug  to  marshal  the  assets  of  the  company,  nor  to 
wind  it  up,  nor  enforce  against  it  a  penalty  or  remedy 
given  by  any  special  statute  of  New  Jersey.  It  was  sued 
in  the  courts  of  this  State ;  appeared  and  pleaded ;  had  a 
trial  on  the  merits ;  and  judgment  was  recovered  against 
it.  If  it  had  property  within  this  State,  which  an  execu- 
tion could  reach,  it  will  not  be  questioned  that  the  sheriff 
could  seize  and  sell  it.  If  any  individual  has  in  his  hands 
property  within  the  jurisdiction  of  the  court,  part  and  par- 
cel of  the  company's  assets,  which  equitably  should  be 
applied  upon  the  judgment,  equally  can  a  court  of  equity, 
in  aid  of  the  execution,  take  and  so  apply,  or  command  and 
adjudge  it  to  be  so  applied.  The  principle  is  the  same 
in  both  cases ;  that  is  to  say,  whether  the  court,  through 
the  sheriff,  seizes  or  sells  property,  or  through  its  equitable 
powers  takes  money  found  in  the  defendant's  hands,  and 
applies  that  upon  the  judgment.  In  short,  a  judgment 
creditor's  bill  is  but  an  equitable  execution. 

Vol.  LX  42 
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By  the  Court,  Gardozo,  J.  This  action  is  not  brought 
upon  the  theory  that  any  statute  has  been  violated  by  Mr. 
Drew  receiving  a  portion  of  the  property  of  the  New  Jer- 
sey company.  The  statute  of  our  State,  in  that  regard,  is 
inapplicable  to  a  New  Jersey  corporation. 

The  object  of  this  action  is  not  the  dissolution  of  the 
corporation ;  but  it  is  to  reach,  in  the  hands  of  a  person 
who  has  possession  of  it,  some  of  the  property  of  the  cor- 
poration— ^the  judgment  debtor-^and  subject  it  to  the  pay- 
ment of  the  plaintiff's  judgment.  This  is  a  very  common 
proceeding  under  a  judgment  creditor's  bill — ^which  this 
in  effect  is — and  is  still  allowable  under  the  Code,  (§  142, 
VoorhieM  10th  ecL  p.  175,  note  a.) 

Osgood  V.  Laytin  (5  All.  N.  8.  1,)  has  no  application, 
being  on  the  statute  of  this  State. 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmeld. 

[FiBBT  Dbpabtmbht,  Gbhbbal  Tbbx,  at  New  Tork,  Noronber  7,  1871. 
Jttgrohamt  P.  J.,  and  Cardoto  and  Oto,  0.  ^amari,  JuaUoes.] 


I 


iu  IB^imaitiam. 


Hon,  HIRAM   DENIO,  LL.  D., 

Formerly  Circuit  Judge  and  Vice  Chancellor  for  the  Fifth 
Circuit,  and  Judge  op  the  Court  op  Appeals,  died  at  his  resi- 
dence IN  THE  City  op  Utica,  on  the  5TH  of  November,  1871, 
in  the  73 d  year  op  HIS  age. 


A  meeting  of  the  Bar  of  Oneida  county  was  held  at  the  court 
house,  in  Utica,  on  the  following  day.  It  was  called  to  order  by 
Judge  Bacon,  on  whose  motion  Hon.  A.  S.  Johnson  was 
appointed  chairman,  and  on  motion  of  Addison  C.  Miller,  Esq., 
Messrs.  Beardsley  and  Beebe  were  made  secretaries. 

Judge  Johnson,  on  taking  the  chair,  spoke  as  follows : 

The  occasion  which  calls  us  together,  is  one  of  unusual  solem- 
nity. Yesterday,  about  eleven  o'clock,  Hiram  Dbnio  departed 
this  life,  while  prayers  for  his  health  were  being  offered  in  the 
church  where  he  had  been  accustomed  to  worship.  Few  men 
are  so  successful  as  was  he  in  his  judicial  life.  Every  one 
respected  him  for  his  attainments ;  every  one  loved  him  for  the 
qualities  of  his  heart.  For  twelve  years  he  sat  on  the  bench  of 
the  Court  of  Last  Appeal,  in  this  State,  and  his  services  to  the 
profession  and  the  commonwealth,  while  there,  were  invaluaUe. 

It  was  my  happiness  to  be  upon  that  bench  when  h^  q^ixie. 
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and  I  know  how  welcome  were  his  strong  head  and  v^arm  heait; 
and  how  unreservedly  he  gave  every  talent  to  the  duties  of  hb 
profession.  It  may  be  said  of  him,  at  the  least,  that  he  ivas  the 
equal,  in  ability,  of  any  legal  mind  in  the  State.  When  his  first 
term  of  office  expired,  it  was  his  desire  to  retire  from  the  bench 
and  from  public  life.  He  always  manifested  a  disposition  to 
anticipate  the  time  when  he  should  be  unable  to  do  justice  as  he 
thought  justice  should  be  done.  He  accepted  the  noininati<xi 
with  the  understanding  that  he  could  resign  if,  at  any  time,  circum- 
stances should  require.  Happily,  none  such  occurred.  He 
served  for  eight  years,  and  returned  to  Utica  to  finish  his  days  in 
peace.  He  suffered  from  a  paralytic  attack  in  October,  1868. 
All  of  you  will  remember  how  the  blow  fell  upon  his  associates. 
From  that  attack  he  never  fully  recovered,  although  his  po^rers 
of  mind  remained  unimpaired  up  to  the  close  of  his  life.  It  is 
only  four  weeks  since  he  was  obliged  to  deny  himself  the  pleasure 
of  receiving  his  friends.  He  fell  asleep  yesterday,  leaving  a 
memory -which  all  will  cherish. 

On  motion  of  Hon.  Francis  Kernan,  a  committee  was 
appointed  to  report  resolutions.  The  chair  named  as  such  com- 
mittee Hon.  Francis  Kernan,  Judges  Hunt,  Bacon,  Doolit- 
TLE,  and  Hon.  RoscoE  Conkling. 

The  committee  retired  for  a  short  time,  and  Hon.  Francis 
Kernan  reported  the  following  preamble  and  resolutions  : 

Hiram  Denio>  a  resident  of  this  city,  a  member  of  the  Bar  of  Oneida 
county  during  fifty  years,  an  esteemed  friend,  has,  in  the  providence  of 
God,  been  removed  by  death  from  the  scene  of  his  earthly  labors. 

As  a  member  of  the  legal  profession  he  deserved  and  acquired  an  envi- 
able reputation  for  industry,  ability,  learning  and  unyielding  integrity. 

As  circuit  judge  and  vice-chancellor  for  the  fifth  circuit,  he  discharged 
his  varied  duties  acceptably  to  all,  and  was  justly  characterized  in  the 
court  of  last  resort,  as  '*  that  very  able  judge  and  upright  vice-chanceHor." 

As  a  judge  of  the  Court  of  Appeals,  during  twelve  years,  he  discharged 
the  responsible  duties  of  that  high  office  with  conscientious  diligence  and 
labor  in  examining  all  questions  which  came  before  the  court,  with  judi- 
cial learning  and  ability  rarely  equaled,  with  dispassionate  fairness  and 
impartiality  which  commanded  the  confidence  of  all  just  men,  and  with 
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a  pure  and  incorruptible  honesty  of  purpose  which  sought  to  declare  cor- 
rectly the  law,  and  to  administer  justice  in  accordance  with  its  enlightened 
precepts. 

As  a  citizen  he  was  patriotic ;  as  an  individual,  of  pure  life ;  as  a 
neighbor,  kind  and  benevolent ;  as  a  friend,  considerate  and  faithful.  He 
-was  a  sincere  Christian,  and  evinced  his  faith  by  his  works. 

In  memory  of  his  worth  and  of  our  loss,  we,  his  professional  brethren 
of  Oneida  county,  who  knew  him  well  and  loved  him,  make  this  brief 
record,  and  do 

Resolve,  That  we  are  deeply  grieved  by  the  death  of  Hiram  Denio  ; 
taken  from  us  ripe  in  years  and  full  of  honors,  we  feel  that  we  have  lost 
a  judicious  counselor  and  guide,  and  a  friend  whom  we  revered. 

Resolved,  That  we  recall  with  pride  and  pleasure,  and  will  hold  in 
memory,  his  many  virtues  and  unblemished  life,  his  marked  exemplifica- 
tions, as  a  member  of  our  profession,  of  that  industry,  honesty  and  fidelity 
to  duty  which  must  characterize  him  who  would  worthily  aid  in  the 
administration  of  justice,  and  the  noble  illustration  he  has  given,  on  xi^t 
bench,  of  the  qualities  which  make  the  great  and  upright  judge. 

Resolved,  That  we  sincerely  sympathize  with  the  family  of  the  deceased 
in  their  great  bereavement  and  sorrow,  and  offer  them  our  condolence. 

Resolved,  That  a  copy  of  these  proceedings  be  presented  to  the  family 
of  the  deceased. 

Resolved,  That  a  committee  of  three  be  appointed  to  present  these 
proceedings  to  the  Court  of  Appeals,  and  to  request  that  they  be  entered 
upon  their  minutes. 

Resolved,  That  the  members  of  the  Bar  will,  in  a  body,  attend  the 
funeral  of  the  late  Judge  Denio,  as  a  mark  of  their  regard  and  respect  for 
the  illustrious  deceased. 

Judge  Hunt,  after  brief  introductory  words,  spoke  as  follows  : 
My  relations  with  Judge  Denio  have  been  such,  that  I  cannot 
permit  this  occasion  to  pass  in  silence.  I  was  a  student  in  his 
office,  and  always  received  from  him  and  his  excellent  partner, 
who  now  survives  him,  every  mark  of  kindness  and  attention. 
Upon  his  resignation  of  the  office  of  Circuit  Judge,  I  became  his 
partner  in  business*  When  he  retired  from  the  office  of  Judge 
of  the  Court  of  Appeals,  I  succeeded  to  his  office*  Few  men 
could  fill  his  place. 

His  career  affords  an  example  to  all  young  men.  With  no 
aid  of  friends  or  family,  with  no  advantage  of  money,  without  the 
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benefit  of  a  liberal  education,  his  career  was  an  entire  success 
He  was  laborious  in  duties,  and  attentive,  spending  his  days  not 
only,  but  his  evenings  in  his  studies. 

He  held  many  offices  of  public  trust,  and  many  positions  of 
private  confidence.  He  was  always  equal  to  the  occasion.  It 
was  felt  that  there  was  a  reserved  power  unused.  He  was  not 
strained  or  embarrassed  in  the  performance  of  his  dudes.  He 
did  them  well,  fully,  and  always  left  the  impression  that  there 
was  uncalled  for  and  unused,  a  much  greater  ability. 

He  held  the  office  of  district  attorney  of  this  county  for  nine 
years,  and  with  the  possible  exception  of  Timothy  Jenkins,  it  ii 
no  disparagement  of  others  to  say  that  his  like  has  not  since  been 
found.  In  every  criminal  case  he  was  thoroughly  prepared,  both 
on  the  law  and  the  facts.  His  ipdictments  were  accurately  drawn, 
and  always  stood  the  test  of  criticism.  He  tried  his  cases  with 
zeal  and  vigor.  Indeed  it  was  sometimes  said  that  he  sought  con- 
victions with  too  much  earnestness.  But  he  never  asked  a  con- 
viction unless  satisfied  of  the  prisoner's  guilt.  Being  so  satisjed, 
he  seldom  fiiiled  to  impress  his  conviction  upon  the  jury.  Cul- 
prits complained,  but  the  public  were  content. 

The  fame,  however,  of  our  departed  brother  will  rest  upon  hb 
judicial  character.  There  are  those  now  present  who  recollect 
him  as  presiding  at  the  circuits,  clear,  calm,  courteous  and  decided. 
He  was  the  model  of  a  circuit  judge.  While  no  proper  argu- 
ment was  shortened,  no  time  was  lost  in  tedious  harangues.  He 
required  trials  to  be  completed  without  the  loss  of  a  moment 
unnecessarily  y  but  he  never  sacrificed  justice  to  haste.  AH 
things  were  done  in  order  and  deliberately. 

As  a  judge  of  an  appellate  court  he  was  rivaled  by  few,  sur- 
passed by  none.  His  written  opinions  compare  favorably  with 
those  of  Marshall  or  Taney,  Mansfield  or  Eldon.  In  carefiil 
e}tamination,  or  extensive  knowledge,  in  the  sound  application  of 
acknowledged  principles,  in  the  accurate  use  of  chaste  and  classic 
language,  he  was  unsurpassed  by  either  of  these  distinguished 
men. 

He  was  nearly  the  last  of  his  race.  Kirkland  and  Wetmore, 
a  few  years  his  seniors,  and  Foster,  «  few  years  his  junior,  alone 
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survive  him.  That  innumerable  caravan  of  great  lawyers  and 
great  judges,  which  this  county  has  produced,  has  marched  to 
to  the  silent  chambers  of  death.  Piatt,  Gold,  Sill,  Talcott,  Kirk- 
land,  Maynard,  Bronson,  Beardsley,  Spencer,  Clark,  Mann  and 
Jenkins,  have  all  preceded  him.  There  were  giants  in  those  days, 
and  our  departed  friend  was  not  the  least  among  them. 

Professional  fame  is  transient;  judicial  reputation  is  limited. 
The  warrior  and  the  statesman  receive  public  honor,  while  the 
jurist  and  the  judge  may  be  unknown.  But  the  victories  of 
peace  are  not  less  valuable  than  those  of  war.  A  great  conquerer 
in  this  realm  has  gone,  full  of  years  and  honors.  He  leaves  the 
legacy  of  a  well-spent  life,  an  untarnished  reputation. 

Hon.  Wm.  J.  Bacon,  said : 

I  cannot  willingly  consent  to  let  this  occasion  pass  in  silence, 
and  yet  I  am  one  of  those  who  feel  how  inadequate  are  words  to 
convey  the  feelings.  To  say  that  we  respected  and  honored 
Judge  Denio,  would  but  feebly  express  our  sentiments ;  to  say 
that  we  have  lost  one  of  the  most  illustrious  ornaments  of  the 
bench  and  Bar  the  State  ever  knew,  would  be  but  to  Speak  sim- 
ple truth  y  to  say  that  we  have  lost  a  friend,  a  companion,  a  fel- 
low laborer,  is  to  say  that  we  have  lost  one  whom  we  shall  often 
miss,  and  whom  we  shall  sincerely  mourn.  Fortunately  for 
myself,  it  happened  to  me  to  see  the  whole  of  Judge  Denio's 
judicial  career ;  to  be  where  I  could  see  all  there  was  of  good- 
ness and  strength  in  his  character  developed.  I  have  seen  him 
at  the  Bar,  and  have  endeavored  to  follow  his  example^  although 
at  a  distance.  I  sat  beside  him  in  the  Court  of  Appeals  when  he 
was  presiding  judge  of  that  tribunal.  Posterity  will  pay  high 
honor  to  his  record  while  in  the  Court  of  Appeals.  He  will  be 
remembered  among  those  who  have  worn  the  judicial  ermine  with 
honor  and  renown.  Among  those  who  opposed  him  in  opinion 
he  made  his  name  a  name  honored.  He  was  exposed  to  severe 
animadversions  when  called  to  pronounce  certain  judgments,  as 
for  instance  in  the  case  of  the  police  commissioners  of  New  York ; 
his  opinion  was  in  opposition  to  the  hopes  of  his  political  party, 
and  of  many  personal  friends,  and  yet  having  satisfied  himself  of 
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the  truth,  he  declared  it.  When  once  he  planted  his  foot  on  a 
principle,  or  elaborated  a  doctrine,  it  was  done  with  such  fins- 
ness  that  few  dare  oppose  him.  His  was  eminently  a  judicial 
mind.  I  recognize  also  in  Judge  Denio  a  patriot  of  the  high^t 
type.  I  can  never  forget  the  ringing  words  he  addressed  to  the 
first  public  meeting  held  in  this  city  after  the  &11  of  Fort  Sumter. 
He  sounded  the  clarion  note  which  called  us  all  to  the  platform 
of  duty.  He  preserved  that  patriotism  to  the  end.  He  lived 
beyond  the  ordinary  measure  of  active  lives  like  his,  and  rounded 
off  his  duties  beautifully  and  well.  He  retired  gracefully  from 
the  bench,  and  had  closed  up  the  business  of  his  active  life  before 
his  first  summons  came. 

Hon.  C.  H.  DooLiTTLE,  said : 

We  had  scarcely  returned  from  paying  the  last  offices  to  the 
esteemed  relative  and  lifelong  friend  of  Judge  Denio,  'who  so 
recently  passed  away  in  the  fullness  of  years,  as  serenely  and  beauti- 
fully as  she  had  lived,  when  the  announcement  was  made  that  he 
had  departed  this  life,  and  passed  to  that  other  world  to  which  the 
Christian's  faith  and  the  Christian's  hope  had  directed  his  thoughts. 
His  death  was  not   unexpected.     The  solemn  warning  to  be 
ready,  which  he  received  three  years  ago,  in  the  afflicting  dis- 
pensation  of  Providence  which   prostrated   him,  indicated    his 
earthly  career  was  drawing  to  a  close.     From  that  hour  his  con- 
stitution steadily  and  perceptibly  failed.     When,  having  passed 
the  limits  of  three  score  years  and  ten,  at  the  ripe  age  of  seventy- 
two  years  the  summons  came.     In  his  last  years  he  enjoyed  all 
the  comforts  wealth  could  furnish,  and,  far  beyond  that,  he  was 
blessed  with  the  society  and  the  tender  and  ever  watchful  care  of 
kind  and  loving  friends  whose  regard  for  his  happiness  knew  no 
bounds.     He  saw  the  day  of  his  departure  approach  without  fear, 
but  with  a  faith  anchored  in  the  promises  of  God,  he  rather  hailed 
the  transition  for  which  his  life  had  prepared  him,  and  departed 
without  a  struggle. 

We  have  convened  to-day  to  pay  the  last  duty  and  affection- 
ate regard  for  our  late  associate  and  distinguished  fellow-citizen ; 
to  give  expression  to  the  deep  sense  we  entertain  of  those  qual- 
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ities  which  secured  our  respect  and  esteem,  and  gave  him  the 
high  character  he  enjoyed  in  the  nation.  We  have  seen  him  in 
the  discharge  of  the  duties  of  attorney  and  counsel  at  this  Bar ; 
we  have  seen  him  in  the  discharge  of  his  various  official  duties ; 
we  have  seen  him  in  all  the  relations  of  life,  and  we  can  bear 
witness  to  the  purity  and  uprightness  of  his  character. 

He  left  FairAeld  academy  to  conunence  the  study  of  the  law, 
and  without  fortune  or  position  he  devoted  himself  with  entire 
singleness  of  purpose  to  the  acquisition  of  his  profession.  From 
that  period  to  his  death  he  brought  to  the  performance  of  every 
undertaking,  and  to  the  discharge  of  every  duty,  a  clear  and  vigor^ 
ous  mind,  a  sound  judgment,  and  untiring  industry  and  perse- 
verance. His  distinguishing  characteristic  was  that  he  laboriously 
and  faithfully  devoted  himself  to  the  discharge  of  every  duty  that 
devolved  upon  him,  and  to  the  performance  of  every  obligation 
he  assumed,  with  a  conscientious  determination  to  discharge  his 
whole  duty.  When  he  was  a  student,  he  was  trustworthy,  dil- 
igent and  efficient.  When  he  accepted  a  retainer,  while  at  the 
Bar,  whether  as  attorney  or  counsel,  he  scrupulously  and  labori- 
ously performed  the  service  it  implied.  He  never  trusted  to  any 
temporary  inspiration.  He  was  quick  to  see  the  points  in  a  case, 
was  well  grounded  in  legal  principles,  and  was  £uniliar  with  the 
adjudications  of  the  courts,  but  he  always  prepared  himself  for 
each  trial  and  argument  methodically  and  elaborately.  His 
addresses  and  arguments  were  clear,  logical  and  forcible,  but 
without  ornamentation.  They  were  the  result  of  a  close  and 
carefiil  examination  of  his  cases.  There  was  no  parade  or  osten- 
tation about  him. 

The  simplicity  of  his  manner,  his  habitual  candor  and  labori- 
ous research,  commended  him  to  the  attentive  consideration  of 
those  he  addressed.  Never,  either  in  the  heat  of  professional 
controversy  or  in  the  excitement  of  partisan  warfare,  was  any 
one  ever  known  to  question  his  integrity.  His  integrity,  his  can- 
dor and  laborious  research,  gave  him  great  influence  and  power. 
No  one  who  knew  him  met  him  in  the  trial  of  an  action  in  which 
any  disputed  question  of  law  arose,  but  feared  him. 

Judge  Denio  adorned  various  official  positions,  but  he  never 


1 


666  IN   MEMORIAM. 

sought  office.  His  fidelity  to  his  engagements,  the  simplicity  of 
his  manners,  and  his  integrity,  as  well  as  the  clearness  and  strength 
of  his  intellect,  inspired  confidence,  and  commended  him  to  those 
who  had  offices  to  bestow.  They  knew  that  whatever  duty  be 
accepted  would  be  discharged  creditably  and  efficiently.  While 
others  struggled  to  obtain  office,  office  sought  him.  Xhe  record 
he  has  left,  in  the  discharge  of  each  official  position  he  has  held, 
shows  a  conscientious  and  faithful  discharge  of  the  duties  it  iia- 
posed,  and  is  alike  creditable  to  his  efficiency,  his  integrity  ami 
ability. 

He  was  more  widely  known,  and  became  more  conspicuous 
as  judge  of  the  Court  of  Appeals  than  in  any  other  position.  His 
fame  as  a  jurist  may  well  rest  upon  his  judgments  during  the 
twelve  years  and  upward  he  occupied  that  position.  They  have 
passed  into  precedents.  They  have  been,  and  they  will  continue 
to  be  cited,  as  sound  expositions  of  the  law,  in  every  court  in  this 
land.  He  belonged  to  a  distinct  political  party,  and  had  partisan 
views  and  political  associations,  but  no  trace  of  them  ever  appeared 
in  his  judgments,  nor  were  they  ever  permitted  to  modify  his 
patriotism.  When  questions  came  before  him  which  involved 
political  party  considerations,  more  than  ever,  if  possible,  he  was 
careful  to  declare  as  it  was,  and  administer,  justice  without  alloy. 

When  danger  menaced  the  nation,  his  party  predilections  were 
merged  in  his  love  for  his  country,  and  he  was  at  all  times  ready 
and  anxious  to  cooperate  with  those  who  fought  for  its  preserva- 
tioii,  without  qualification. 

The  extent  of  his  researches,  and  the  vastness  of  his  attain- 
ments, and  the  clearness  and  force  with  which  he  presented  his 
views,  gained  him  the  confidence,  and  gave  him  great  influence 
with  his  associate  judges.  He  was  an  invaluable  man  in  diat 
court,  and  will  be  so  regarded  by  all  those  who  do  or  shall  occupy 
seats  on  that  bench,  as  long  as  the  court  shall  exist.  His  opinions 
are  clear,  compact  and  forcible.  They  evidence  extensive  attain- 
ments, great  research,  and  a  clear  perception  of  the  principles  in- 
volved, and  are  characterized  alike  by  deep  thought  and  sound 
practical  judgment.  They  are  and  will  ever  be  considered  models 
in  that  department  of  the  law. 
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Go  where  you  may,  in  any  part  of  this  broad  land,  and  you  will 
find  intelligent  men  who  never  saw  Hiram  Dbnio,  but  who 
speak  of  him  as  an  old  acquaintance,  and  with  admiration.  In- 
telligent men  everywhere  know  and  appreciate  his  judicial  char- 
acter. His  fame  belongs  to  the  profession  of  the  whole  country 
of  which  he  was  so  conspicuous  a  member.  The  highest  eulo- 
gium  upon  the  manner  in  which  he  discharged  his  duties  in  the 
various  positions  he  occupied,  is  the  universal  respect  and  confi- 
dence it  inspired. 

His  mind  was  ever  active.  He  was  accustomed  to  read  much 
outside  of  his  profession.  In  the  interests  of  professional  labors 
he  was  a  constant  reader  of  works  on  subjects  that  interested  him, 
and  of  general  literature.  '  About  ten  years  ago  he  learned  the 
French  language,  to  enable  him  to  peruse  such  French  works  as 
he  desired  to  read,  and  he  read  them  with  facility.  His  general 
information,  outside  of  his  profession,  was  extensive  and  varied. 
In  his  conversation  he  was  ready  and  easy,  agreeable  and  inter- 
esting. In  his  relations  with  all  classes  of  his  profession  he  was 
kind,  considerate  and  obliging.  The  beautiful  portrait  of  him 
which  has  so  long  adorned  this  court-room,  is  the  result  of  the 
admiration  and  respect  with  which  his  character  inspired  this  Bar. 

With  Judge  Denio  we  have  lost  almost  the  last  of  that  dis- 
tinguished coterie  of  lawyers  who  were  conspicuous  and  shining 
lights  in  the  profession  throughout  the  State,  and  so  long  active 
leading  members  of  this  Bar,  and  belonged  to  the  generation  that 
has  preceded  us.  Beardsley,  Bronson,  Spencer,  Gridley,  Jen- 
kins, Denio,  they  have  all  been  gathered  to  their  fathers,  but 
they  have  left  to  the  profession  an  invaluable  legacy,  ^^  a  profes- 
sional example  which  death  hath  not  touched,  and  which  time  can- 
not obscure," 

Hon.  Francis  Kernan  was  the  next  speaker.  We  give  an 
abstract  of  his  remarks  : 

I  wish  to  unite  earnestly  in  all  sentiments  of  respect  and  com- 
mendation that  have  been  uttered  in  regard  to  Judge  Denio. 
He  has  left  to  the  profession  an  example  to  which  its  members 
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cannot  too  closely  conform.  I  know  no  man  w^ho,  ixrhen  em- 
ployed in  his  professional  capacity,  brought  to  the  dischai^  <if 
his  duties  a  more  conscientious  sense  of  his  responsibilities.  As 
a  judge,  he  left  a  character  which  may  well  serve  as  a  model  ke 
any.  He  always  seemed  eminently  judicial  in  all  his  character- 
istics. In  his  patience  in  hearing  a  case ;  in  the  closeness  of  his 
examination  ;  in  the  caution  with  which  he  came  to  a  conclusion; 
in  the  respectful  consideration  with  which  he  listened  to  the  dis- 
senting views  of  his  associates,  and  in  his  stern  adherence  to  the 
law,  no  man  excelled  him.  In  the  discharge  of  duty  he  knew  no 
friend,  no  foe,  no  outside  consideration  of  any  kind.  He  was 
unselfish,  and  always  ready  to  advise  with  his  younger  fi-iends. 
As  a  model  in  the  profession,  as  a  model  in  the  community,  as  a 
standard  by  which  to  test  the  great  and  good,  we  may  scarcdj 
hope  to  meet  his  equal.  His  loss  leaves  a  void  in  the  community, 
a  void  in  the  profession,  and  will  be  severely  felt  by  friends 
and  relatives.  Even  at  such  a  time  the  memory  of  his  character 
in  a  measure  consoles  us  all  for  the  loss  we  have  sustained. 

Judge  Mason,  said  : 

Although  suffering  from  the  effects  of  ill  health,  I  cannot  let  this 
opportunity  pass  without  a  word  expressive  of  the  high  regard  in 
which  I  held  Judge  Denio.     I  entertained  high  respeot  for  him 
from  the  first  time  that  I  met  him  in  the  CQurt  of  last  resort. 
I  need  not  say  how  soon  that  respect  grew  to  a  warmer  feeling. 
Did  I  feel  doubtful  as  to  any  case,  I  could  securely  rely  on  his 
judgment.     We  of  the  Bar  owe  to  him  a  large  debt  of  gratitude. 
Our  libraries  will  daily  remind  us  of  this.     His  were  the  elements 
of  character  that  go  to  make  a  great  judge.     Careful  as  to  the 
expression   of  opinion  until   he   had   patiently  investigated,  he 
was  immovable  in  his  conclusions.     He  was  eminently  a  just 
judge,  and  constant  seeker   after  truth.     His  very  broad  and 
vigorous  mind  was  controlled  ly  equally  broad  common  sense. 
He  had  a  wonderful  power  of  discrimination  in  the  application  of 
principles  of  the  law.     I  earnestly  join  in  the  sentiments  expressed 
by  the  Bar  to-night. 
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John  F.  Seymour,  Esq.,  said : 

I  can  add  nothing,  Mr.  Chairman,  to  the  just  eulogiums 
-which  have  been  paid  to  the  integrity  and  learning  of  Judge 
Denio,  by  which  he  won  such  merited  distinction  as  a  lawyer 
and  judge.  But  there  is  another  phase  of  his  history,  equally 
w^orthy  of  eulogium.  From  the  year  1836  to  the  close  of  his  life,  a 
period  of  over  thirty-five  years,  he  devoted  a  large  portion  of  his 
valuable  time,  without  any  remuneration  whatever,  to  the  pro- 
tection of  the  earnings  of  the  poor,  deposited  in  the  Savings  Bank 
of  Utica.  The  fidelity,  firmness  and  care  which  he  displayed  in 
his  distinguished  career  as  a  jurist,  he  applied  with  untiring  and. 
disinterested  zeal  to  the  protection  of  these  earnings.  This  gift 
of  his  valuable  time, and  services,  during  soinany  years,  was  the 
greatest  possible  of  all  beneficence.  In  view  of  the  importance 
of  his  services,  and  of  the  magnitude  of  the  earnings  thus  wisely 
protected  by  him,  and  the  thousands  of  homes  and  hopes  depend- 
ing upon  th6m,  I  do  not  hesitate  to  say  that  there  is  no  man  to 
whom  the  poor  and  laboring  classes  of  this  city  and  county  are 
more  indebted  than  to  Hiram  Denio. 

The  resolutions  were  unanimously  adopted. 


On  the  22d  of  November,  187 1,  a  meeting  of  the  Bar  of  the 
State  was  held  at  Albany,  in  the  Court  of  Appeals  room,  in  the 
Capitol,  to  give  expression  to  their  feelings  on  the  same  occasion. 
There  was  a  large  attendance  of  members  of  the  Bar.  Chief 
Justice  Church  presided. 

Messrs.  Henry  R.  Mygatt,  of  Oxford,  William  S.  Cogswell, 
of  Rochester,  anjf  W.  R.  Prentice,  of  New  York,  were  selected 
as  secretaries.  Messrs.  J.  H.  Reynolds,  of  Albany,  Francis 
Keman,  of  Utica,  W.  A.  Beach,  of  New  York  city,  Lyman 
Tremain,  of  Albany,  were  appointed  a  committee  on  resolutions. 

Hon.  Amasa  J.  Parker,  addressed  the  meeting  as  follows : 

The  melancholy  duty  has  been  assigned  to  me,  of  announcing 

the  death  of  Hiram  Denio,  and  asking  that  the  customary  trib- 
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ute  of  respect  shall  be  paid  to  his  memory.     To  no  one  nrho  Ins 
preceded  him  has  that  tribute  been  more  justly  due. 

Judge  Denio  died  at  his  residence  at  Utica,  on  Sunday,  tk 
5th  inst.,  in  the  73d  year  of  his  age.  Surrounded  by  friends  wb 
loved  him,  and  in  a  community  where  he  was  held  in  the  highest 
respect,  he  sank  peacefully  to  his  rest,  full  of  years^  crowad 
with  the  honors  of  this  world,  and  looking  forward  in  the  fal 
confidence  of  Christian  faith  to  that  brighter  crown  aviraiting  Urn 
in  a  blissful  immortality. 

The  career  of  Judge  Dekio,  at  the  Bar  and  on  the  bench,  has 
been  marked  and  full  of  interest.  In  a  county  distinguished  for  At 
ability  of  its  Bar,  he  rose  to  eminence  among  such  men  as  Stom 
and  Bronson,  and  Beardsley.  Living  in  a  community  where 
true  merit  was  appreciated,  the  modesty  of  his  demeanor  stnd  bk 
unassuming  manners,  were  aids  rather  than  obstacles  in  the  way 
of  his  advancement. 

In  1834,  he  was  appointed  circuit  judge  and  vice-chancellor 
of  the  fifth  judicial  district,  and  then  began  the  judicial  career  in 
which  he  became  so  distinguished.  But  his  health  failing,  after 
about  four  years  of  service,  he  was  compelled  to  resign,  and 
returned  to  the  practice  of  his  profession.  He  held,  also,  for  a 
time,  the  office  of  bank  commissioner,  and  other  places  of  public 
trust,  better  adapted  to  the  state  of  his  health,  in  all  of  which  his 
duties  were  discharged  with  scrupulous  fidelity. 

The  five  volumes  of  his  reports,  of  decisions  made  by  the 
court  for  the  correction  of  errors,  and  the  Supreme  Court,  are 
models  of  accuracy  and  brevity  of  statement.  No  reporter  has 
been  more  successful  in  extracting  from  the  cases  and  opinions, 
and  presenting  in  the  syllabus,  in  concise  and  clear  language,  the 
real  questions  decided  by  the  court. 

But  Judge  Denio  was  destined  to  a  higher  and  a  still  more 
distinguished  career.  In  June,  1853,  ^^  was  appointed  by  the 
Governor,  to  fill  a  vacancy  upon  the  bench  of  the  Court  of  Ap- 
peals, and  was  twice  reelected  to  that  position. 

It  was  during  his  thirteen  years  of  service  in  that  court,  that 
Judge  Denio  earned  his  very  great  reputation  as  a  judge — a  rep- 
utation acknowledged  in  Westminster  *  Hall  as  well  as  in  all  the 
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courts  in  the  Union — a  reputation  that  will  prove  as  enduring  as 
the  annals  of  our  jurisprudence.  Having  had  the  opportunity  of 
view^ing  him  from  different  standpoints — as  well  while,  for  a  sin- 
gle year,  associated  with  him  in  that  court,  as  at  a  later  period 
practising  before  him  at  the  Bar — I  may  be  permitted  to  speak 
more  particularly  of  his  qualifications ;  and  I  think  those  I  address, 
-who  have  shared  with  me  these  advantages  of  observation,  will 
agree  in  all  that  I  shall  say  of  him. 

His  mind  was  peculiarly  adapted  to  the  discharge  of  the  duties 
of  the  judicial  office.  It  was  clear,  comprehensive  and  discrim- 
inating, and  singularly  free  from  prejudice  or  bias.  He  had 
trained  it  to  close  attention,  and  to  the  mastery  of  details.  In 
seeking  out  and  selecting  for  consideration,  the  true  questions  in- 
volved, he  looked  at  the  whole  case  with  conscientious  and 
characteristic  fidelity.  Though  tenacious  of  his  opinions,  when 
deliberately  formed,  he  never  failed  to  treat  with  respect  the 
opinions  of  those  who  differed  from  him.  He  felt  deeply  the 
great  responsibility  of  making  a  decision  from  which  there  could 
be  no  appeal. 

His  diligence  is  best  shown  by  allusion  to  the  fact  which  those 
who  have  been  with  him  in  consultation,  after  a  vacation,  will 
well  recollect,  that  while  he  never  failed  to  present  written  opin- 
ions in  the  cases  assigned  to  him,  he  had  also  notes,  which  he 
had  made  on  examination  after  the  argument,  to  aid  him  when 
the  final  vote  should  be  taken. 

As  a  lawyer.  Judge  Denio  ranked  among  the  most  learned  our 
State  has  produced.  By  the  aid  of  a  good  memory,  impelled  as 
well  by  a  love  of  legal  science  as  by  considerations  of  duty,  he 
became  a  most  thorough  and  accomplished  jurist. 

It  is  no  disparagement  to  those  who  have  been  from  time  to 
time  associated  with  him  upon  the  bench,  to  say  that  I  have  often 
heard  it  said  by  counsel  (and  I  shared  fully  in  the  sentiment  they 
expressed)  that  they  would  willingly  argue  their  case  before  him 
alone,  sitting  as  a  court  of  last  resort.  I  speak,  I  am  sure,  the 
opinion  of  the  Bar,  when  I  say  that  no  judge  ever  sat  on  the 
bench  in  this  State  or  elsewhere,  in  whose  learning,  ability  and 
purity,  the  public  or  the  profession  felt  more  confidence.     His- 
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toiy,  which  rarely  fails  to  do  justice  to  those  who  have  passed 
away,  will  inscribe  his  name  on  the  same  page  with  Kent  and 
Spencer,  and  Bronson.  Like  them,  he  will  be  justly  spoken  of 
by  those  who  follow  him,  as  a  great  lawyer  and  a  great  judge. 

There  was  an  incident  in  his  judicial  life  which  ought  not  to 
pass  unnoticed.  During  his  first  term  of  office  in  the  Court  of 
Appeals,  a  constitutional  question  came  before  that  court  for  de^ 
cision,  in  which  the  judgment  which  he  gave  was  in  conflict  w& 
the  public  sentiment,  and  was  generally  considered  ~  by  the  meoh 
bers  of  the  political  organization  which  had  nominated  him,  as  i 
departure  from  those  strict  rules  of  construction  in  which  he  had 
been  educated. 

It  was  near  the  close  of  his  term,  and  popular  clamor  loudly 
demanded  that  he  should  not  be  renominated.  It  was  an  occa- 
sion to  test  the  wisdom  of  our  elective  system.  When  the  nom- 
inating convention  assembled,  an  eminent  citizen  of  our  St3^ 
feeling  the  imminent  danger  that  great  injustice  would  be  done  to 
an  able  and  upright  judge,  presented  himself  before  that  body, 
and  in  truthful  and  eloquent  words,  discussed  the  question  before 
it,  and  the  considerations  that  ought  to  influence  its  action. 

He  pointed  to  the  independence  of  the  act  complainefl  of, 
the  unquestionable  purity  of  motive,  the  learning  and  known 
integrity  of  the  man,  the  wicked  injustice  of  condenming  a  judge 
for  acting  conscientiously  and  boldly,  and  the  impolicy  of  such  a 
condemnation  with  reference  to  future  action  of  the  judiciary. 
The  appeal  was  successful,  and  he  carried  with  him  the  conven- 
tion, in  opposition  to  its  own  preconceived  intentions.  Judge 
Denio  was  unanimously  renominated,  and  triumphantiy  elected. 
The  result  has  done  more  to  strengthen  confidence  in  the  wis- 
dom of  our  elective  judicial  system  than  any  other  event  which 
has  occurred  since  its  adoption. 

At  the  close  of  Judge  Denio's  second  term,  in  1856,  to  the 
universal  regret  of  the  profession,  he  declined  a  reelection,  though 
urged  to  continue  on  the  bench  by  the  leading  men  of  both  the 
great  political  parties  of  the  State.  Perhaps  he  was  wise  in 
retiring  while  in  the  full  exercise  of  his  intellectual  powers.  He 
felt  that  he  had  attained  nearly  to  the  allotted  age  of  man,  and  he 
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may  have  foreseen,  not  far  distant,  the  impending  blow  which,  as 
events  proved,  was  soon  to  prostrate  him,  and  afterwards  to  sever 
the  ties  which  bound  him  to  the  earth.  Who  can  say  that 
'*  coming  events  "  do  not,  as  to  each  of  us,  often  *'  cast  their 
shadows  before  ?" 

Thus  far,  I  have  alluded  to  the  qualities  of  Judge  Denio, 
Avhich  characterized  him  as  a  judge.  But  I  ought  not  to  omit  to 
speak  of  him  as  a  man ;  for  it  is  in  the  latter  capacity  that  he 
holds  the  most  intimate  relations  with  the  world,  and  by  which 
his  true  personal  character,  for  time  and  for  eternity,  is  to  be 
judged.  And  here,  I  am  sure,  he  was  a  model  worthy  of 
imitation. 

Without  raising  the  veil  to  look  at  the  endearing  relations  of 
that  inner  circle  of  domestic  life  to  which  he  was  bound  so  closely, 
who  of  all  his  friends  (and  he  had  no  enemies)  did  not  love  him 
for  the  childlike  simplicity  of  his  nature,  the  unselfish  spirit  which 
actuated  him,  the  courtesy  of  his  manner,  and  the  truthfulness 
and  sincerity  which  governed  every  action  of  his  life  ?  The 
purity  of  his  personal  example,  his  faithful  observance  of  the  laws 
of  God  and  man,  and  the  unostentatious  earnestness  of  his  &th, 
secured  for  him  the  esteem  and  respect  of  all  around  him.  By 
them,  his  memory  will  be  cherished  while  memory  lasts. 

So  much  I  have  deemed  due  to  the  character  and  virtues  of 
our  deceased  friend  and  associate. 

He  has  left  us,  but  we  ought  not  to  mourn  his  departure.  His 
life  has  been  a  blessing  to  mankind.  He  has  accomplished  an 
enviable  destiny.  He  has  but  anticipated,  by  a  little  time,  the 
inevitable  hour  that  awaits  us  all. 

"  Nascentes  morimar,  finesque  ab  origine  pendet." 

And  happy  will  be  he,  who,  like  our  departed  friend,  closing  his 
eyes  on  the  things  of  this  world,  can  reopen  them  with  Christian 
faith,  upon  the  clear  blue  sky  of  eternity. 

At  the  conclusion  of  Judge  Parker's  address,  Hon.  John  H. 
Reynolds  offered  the  following  resolutions  on  behalf  of  the  Bar 
of  the  State  : 

Vol.  LX.  .  43 
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Resolved^  That  the  members  of  the  Bar  of  the  State  of  New  Yofi 
received  the  intelligence  of  the  death  of  Hiram  Denio  with  feelings  c^ 
profound  sadness  and  sorrow.  By  his  long  and  honorable  service  at  the 
Bar  and  upon  the  bench,  dist]ng;uished  by  uniform  courtesy  and  lrinflTM>« 
of  demeanor,  as  well  as  by  eminent  ability  and  profound  leamix^  he 
endeared  himself  to  all  his  professional  brethren,  and  now,  at  the  dose  of 
his  earthly  career,  they  find  a  melancholy  pleasure  in  giving  to  his  mexn- 
ory  this  public  expression  of  their  respect  and  regard. 

Resohfd,  That  in  the  death  of  Judge  Dekio,  the  State  has  been 
bereaved  of  a  citizen  whose  daily  life  illustrated  all  the  virtues  of  a 
Christian  character,  and  of  a  man  who  never  sought  to  evade  any  pablk 
or  private  duty ;  of  mild  and  unassuming  manners,  he  was  firm  and  un- 
Altering  in  noble  purposes.  In  his  profession  he  was  among  the  purest 
and  the  ablest  of  his  associates.  And  upon  the  bench  his  sterling  integ- 
rity gave  additional  dignity  to  the  court,  while  his  preeminent  talents  and 
unrivaled  learning,  shed  new  lustre  upon  the  already  brilliant  pages  of 
our  law. 

We  may  be  glad  that  he  lived  *so  long,  and  feel  regret  that  his  career  is 
ended,  but  we  point  with  pride  at  the  record  of  a  life  well  spent  in  the 
labors  of  a  profession  to  which  he  has  left  the  priceless  legacy  of  a  spotless 
name,  and  the  example  of  all  that  may  be  achieved  by  patient  industry 
and  persistent  labor. 

Resolved,  That  the  chairman  of  this  meeting  transmit  a  copy  of  these 
resolutions  to  the  family  of  the  deceased,  and  that  he  also  present  the 
record  of  these  proceedings  to  the  Court  of  Appeals,  liow  in  session,  with 
a  request  that  they  be  entered  upon  the  minutes  of  the  court. 

Subsequently  the  above  proceedings  and  resolutions  of  the 
meeting  at  the  capital  were  presented  to  the  Court  of  Appeals, 
then  in  session,  with  a  request  that  they  be  entered  upon  the 
minutes. 

JudgQ  Bacon  also  presented  the  above  resolutions  of  the  Bar 
meeting  at  Utica,  and  asked  that  they  be  adopted,  and  entered  upon 
the  minutes  of  the  court ;  prefacing  the  motion  with  a  brief 
address,  eulogistic  of  the  deceased,  and  stating  that  those  resolu- 
tions fully  embodied  the  sentinients  of  the  Oneida  county  Bar, 
.embracing  the  intimate  friends  and  neighbors  of  the  kunented 
dead. 
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Chief  Justice  Church  said : 

On  behalf  of  the  court,  I  desire  to  say  that  we  fully  sympathize 
with,  and  approve  of  all  the  sentiments  contained  in  the  resolu- 
tions and  addresses  which  have  been  presented  upon  this  occa- 
sion, and  to  express  our  heartfelt  sorrow  at  the  loss  of  one  who 
for  so  long  a  period  adorned  the  bench  of  this  State. 

For  eminent  ability,  profound  legal  learning,  and  incorruptible 
integrity.  Judge  Denio  is  justly  entitled  to  a  position  in  the  very 
front  rank  of  the  distinguished  jurists  which  this  State  and  country 
have  produced. 

Some  of  the  members  of  the  court  have  been  associated  with 
him  upon  the  bench,  and  they  bear  testimony  to  his  uniform  kind- 
ness and  courtesy  to  his  associates,  and  to  the  untiring  industry 
and  great  ability  with  which  he  discharged  his  judicial  duties. 

In  his  private  life,  as  well  as  in  his  professional  and  judicial 
career,  he  has  left  a  brilliant  example,  which  all  of  us  may  well 
imitate  and  follow. 

In  all  the  relations  of  life,  he  sustained,  in  the  highest  sense,  the 
character  of  an  upright  citizen,  able  judge,  and  Christian  gentle^ 
man.  And  although  he  has  passed  from  the  cares  and  turmoil 
of  this  world,  and  we  shall  see  his  face  no  more,  his  memory  will 
be  cherished,  and  his  influence  felt,  we  have  reason  to  believe, 
while  enlightened,  jurisprudence  shall  be  recognized  among  the 
institutions  of  mankind. 

The  resolutions  presented  will  be  entered  at  large  upon  the 
minutes  of  this  court,  and  as  a  further  mark  of  respect,  the  court 
will  now  adjourn. 
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ACCOUNT. 

1.  In  order  to  obtain  an  acconnt  of  the 
personal  estate  which  came  to  the 
hands  ot  an  administratrix — she  be- 

^ing  dead — her  personal  representa- 

*tiTes  are  indispensable  parties.  Sili-* 

bee  ▼.  Smith,  872 

2.  Persons  in  possession  of  land  sold 
under  an  order  of  the  snrrogatei  to 
pay  the  testator's  debts,  are  interest- 
ed in  having  the  representatives  of 
the  deceased  administratrix  made 
parties,  to  the  end  that  it  may  be 
established,  if  possible,  that  debts  of 
the  testator  were  unpaid,  at  the  time 
the  order  of  the  surrogate  to  sell 
was  made.  ii 
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ACTION. 

Where  the  title  of  the  parties  depends 
upon  the  construction  to  be  given 
to  a  will,  and  the  defendants  are  in 
possession,  claiming  that  by  the  will 
they  are  entitled  to  exclusive  pos" 
session,  and  they  deny  the  plaintifiTs 
right,  an  action  for  a  construction  of 
the  will,  for  a  partition  and  for  an 
accounting,  will  lie ;  and  this  court 
will  not  require  the  plaintifib  to  first 
try  the  question  of  title,  in  an  action 
of  ejectment.    Scott  v.  Quemeeyf  168 

See  Cloud  upoh  the  title. 

HtORWATS,  8. 


ABVBBSE  POSSESSION. 

A  grantor  in  a  deed  may  hold  adverse- 
ly to  his  grantee.    (Voumt  v.  BmUm^ 

216 


AFFIDAVITS. 
8m  Ibjuvotioh,  2. 


AGREEMENT. 

1.  The  plaintififs  farm,  being  sold  on 
a  mortgage  foreclosure  was  bid  off 
for  12400,  by  W.  who  agreed,  orally, 
with  the  plsintiff  to  let  him  have  the 
farm  back  on  Uie  payment  of  said 
sum  of  12400,  and  the  sum  of  $20 
in  addition,  for  expenses.  The  plain- 
tiff failing  to  procure  the  money,  or 
security,  within  the  time  limited,  got 
an  extension  of  time,  and  within  the 
extended  time,  procured  the  defend- 
ant to  take  a  conveyance  from  W. 
upon  the  terms  on  which  W.  had 
agreed  to  convey  to  the  plaintiff; 
and  it  was  then  agreed,  by  parol, 
between  the  parties,  that  the  plain- 
tiff should  remain  in  possession,  and 
receive  thd  rents  and  profits,  and 
with  them,  and  from  other  sources, 
reftmd  to  the  defendant  what  he  had 
paid,  or  should  pay  or  secure  to  W., 
and  that  on  such  payment,  the  de- 
fendant should  convey  the  premises 
to  the  pkiintiff.  JSMtf  that  the  agree- 
ment of  the  defendant  to*  convey  the 

g remises,  being  by  parol,  was  void 
y  the  statute  of  frauds,  and  could 
not  be  enforced  in  equity.  Loomie  v. 
LowiU,  22 

2.  Held,  a2ao,  thai  the  plaintiff  having, 
at4iie  time  of  making  the  agreement, 
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DO  tlUe  or  interest  in  the  premises, 
and  there  being  no  legal  considera- 
tion received  from  him,  for  the  prom- 
ise made  by  the  defendant,  that  was 
another  difficulty  thrown  in  his  way 
by  the  statute  of  frauds,  ib 

Mddt  further,  that  there  could  be  no 
express  trust,  in  tlie  case,  for  Uie 
reasons  that  the  plaintiff  had  no 
estate  to  put  in  trust,  and  because 
there  was  no  writing  to  make  a  Talid 
trust.  Nor  could  there  have  been 
a  resulting  trust,  according  to  the 
proTisions  of  the  statute,  (I  R.  S. 
723,  (^  61,  54,)  no  valuable  consid- 
eration having  been  paid  by  the 
plaintiff,  and  ttie  conveyance  being 
absolute  upon  its  face.  ib 

4.  That  the  conveyance  being  in  the 
form  which  the  parties  agreed  upon, 
it  could  not  have  been  a  mortgage, 
and  in  this  particular  there  was  no 
fraud.  Neither  bad  the  plaintiff,  in 
law,  any  estate  to  mortgage.  tb 

5.  A  contract  by  which  one  person 
agrees  to  malce,  for  others,  three  or 
four  models  of  a  mower,  at  onee  and 
%oithotU  dda^y  means  that  the  work 
shall  be  done  as  soon  as  it  can  rea- 
sonably be  performed  by  the  con- 
tractor.   SKarpe  v.  Johnton,         144 

6.  The  legal  nature  and  character  of 
such  a  contract  is  not  for  the  sale 
and  deliverv  of  tlie  models  by  the 
contractor,  but  for  work,  labor  and 
and  materials  to  be  dune  and  fur- 
nished by  him  for  the  employers.  %b 

7.  If  no  price  is  s greed  upon,  for  the 
models,  tbe  law  fixes  the  price  at 
wtiich  the  articles,  when  made  and 
delivered,  shall  be  reasonably  worth ; 
if  delivered  in  time.  t^ 

8.  Where  the  contract  is  entire,  for  the 
making  of  "three  or  four"  models, 
this  leaves  it  optional  with  the  con- 
tractor whether  he  will  make  three, 
or  four.  In  the  absence  of  any  or- 
ders on  the  subject,  it  will  be  deem- 
ed to  have  been  left  to  him  to  decide 
on  the  number.  ih 

9.  Therefore,  by  making  three,  he  will 
bo  held  to  have  completed  the  con- 
tract, as  to  the  amount  of  work  and 
labor,  and  materials,  to  be  done  and 
furnished.  ih 


10.  Where  the  referee,  in  such  t  cue, 
found  that  the  first  model  was  com- 
pleted without  unreasonable  ddsj, 
but  that  the  two  others  were  not 
made  at  once,  according  to  the  eoD- 
tract,  nor  until  after  an  unreason- 
able time  had  elapsed ;  Hdd  that  it 
did  not  follow  from  this  that  tlie 
contractor  was  entitled  to  recover 
the  value  of  the  first  model,  hot  not 
that  of  the  other  two.  ^ 

11.  That  the  contractor  was  enUtkd 
to  recover  the  whole  or  nothing; 
the  contract  being  entire,  and  in  no 
respect  divisible,  either  as  to  nom- 
ber,  time,  price  or  day  of  payment  d 

12.  That  the  contract  was  not  perfona- 
ed  by  the  contractor,  so  as  to  entitle 
him  to  recover  anything,  until  all 
three  were  made  and  delivered,  or 
in  readiness  for  delivery.  ^ 

18.  And  that  the  acceptance  of  one 
model,  which  was  made  in  time, 
created  no  liability  whatever,  on  the 
part  of  the  employers,  unless  the 
entire  contract  was  afterwards  per- 
formed, or  the  further  performance 
waived  by  them,  before  tlie  time  for 
complete  performance  had  expired. 

14.  Before  a  party  can  recover  upon  a 
contract,  he  must  show  that  be  faae 
performed  on  his  part.  If,  in  hie 
complaint,  he  counts  simply,  for 
work  and  labor,  the  other  party  msv 
defeat  the  action  by  setting  up  ss  a 
defense,  and  proving,  that  the  work 
and  labor  was  done  \n  pursuance  of 
a  contract  between  the  parties,  which 
has  not  been  performed  by  the 
plaintiff.  ^ 

15.  The  plaintiff  received  a  lamb,  as  a 
gift,  from  her  mother,  who  at  the 

■same  time  made  an  agreement  with 
H.  to  keep  the  same  for  the  plaintiff, 
upon  the  terms  of  giving  the  latter 
all  the  increase,  and  H.  to  hare  all 
the  wool,  for  the  keeping.  The  in- 
crease amounted,  in  six  years,  to 
some  seventeen  sheep,  which  were 
levied  upon  by  the  defendant,  as  the 
property  of  H.  Udd  that  H.  had  no 
title  to  the  sheep,  but  was  merely  a 
bailee  thereof.  That  he  had  no  title 
to  the  wool,  until  he  had  performed 
his  entire'  contract  by  keeping  tbe 
sheep  until  shearing  time.  That  for 
the  entire  performance  of  the  cou- 
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tract)  on  hu  part,  he  would  be  enti- 
.  tied  to  the  oonsideration  promised, 
to  wit,  the  wool ;  bat  that  a  part 
performance,  only,  gaye  no  title;  and 
the  defendant  took,  by  his  levy,  no 
other  or  better  title  than  H.  had. 
Mttd,  alto,  that  the  title  to  the  sheep 
was  In  the  plaintiff.  Saabrouek  ▼. 
BoHton,  418 

16.  Upon  a  sale  of  hides  by  the  plain- 
tiffs to  the  defendant,  through  a 
broker,  the  booght  and  sold  note  was 
as  follows :  "  New  York,  Feb.-  19, 
1859.  Sold  for  accoant  of  D.  Q.  and 
W.  B.  Bacon,  to  Mr.  W.  W.  Oilman, 
4045  Singapore  and  Penang  Cow 
Hides,  per  Samuel  Appleton.  No 
allowance  except  for  sea  damaged. 
Price  12  cents  per  pound,  ca»h." 
Eddy  that  the  contract  was  for  Uie 
purchase  of  all  the  hides,  at  the  price 
of  12  cents  per  pound,  subject  to  a 
deduction  from  the  price,  at  the  usual 
and  fair  rate,  for  any  of  the  hides 
that  were  sea  damaged.    Bacon  v. 

.  6Vf}Mfi,  640 

17.  And  that  the  title  to  the  whole  pass- 
ed to  the  purchasers ;  and  the  right 
of  the  vendors,  to  sue  for  the  price, 
followed  immediately  upon  the  deliv- 
eiy  of  the  goods.  ib 

Set  FOBBCLOBDSB  SviT,  2. 

Fbavd. 

Tbvabts  in  Commov,  1,  2. 

VbHDOR    and  PPBCHASBB,  4,  6. 


ALIMONY. 
See  DiYOBCB,  2. 

ANIMALS. 

There  is  not  known  in  practice,  and 
cannot  be  in  law,  su(£  a  union  of 
interest  or  title,  or  partnership,  in 
animals,  as  that  one  party  shall  own 
the  carcass,  and  the  other  the  wool, 
the  hair,  or  the  feathers.  Fer  Pot- 
TBB,  J.    Htubrovek  ▼.  Bauton^       418 

See  C0V8TITDTIOHAL  Law,  5)  6,  7, 8, 9. 


ANSWER. 

1.  A  general  denial,  now,  like  the  gen- 
eral issue  under  the  former  pnuSce, 
puts  in  issue  the  existence,  at  any 
time,  of  the  cause  of  action  alleged 


in  the  complaint,  and  admits  of  evi- 
dence tending  to  establish  such  de- 
fense.   £pmsj,  WtUiaou,  846 

2.  If  a  cause  of  action  has  once  ac- 
crued or  existed,  and  has  been  sat- 
isfied, or  defeated,  by  reason  of 
something  which  has  accrued  subse- 
quently, that  is  new  matter,  which 
must  be  pleaded,  in  order  to  render 
it  competent  as  evidence.  tft 

8.  Where,  in  an  action  upon  a  promis- 
sory note,  tried  in  a  justice's  court, 
the  defendant,  under  an  answer  of 
denial  and  payment,  offered  to  prove 
that  the  debt  on  which  the  note  was 
founded  had  been  paid  to  the  cred- 
itor, before  the  miJcing  of  the  note 
in  suit ;  Meld  that  under  the  rule  for 
the  liberal  iuterpretation  of  plead- 
ings in  justices'  courts,  the  answer 
was  sufficient  to  authorize  the  ad- 
mission of  the  evidence  offered,  even 
if  an  answer  setting^  up  new  matter 
were  necessary.  'ib 

See  Equity,  1,  2. 
Gevbbal  Issvb. 


APPEAL. 

1.  An  appeal  does  not  lie  from  a  judg- 
ment entered  upon  an  award  of  ar- 
bitrators', solely  on  a  esse  containing 
the  testimony  taken  before  the  arbi- 
trators, and  a  copy  of  the  judgment 
roll.    J)ibbte  v.  Oni^,  150 

2.  If  a  party  feels  aggrieved  by  the 
award,  hts  only  remedy  is  to  move 
the  court  at  special  term,  cdther  for 
an  order  modifying  the  award,  or 
for  an  order  vacating  it ;  and  upon 
the  grounds,  and  in  the  manner 
provided  by  the  Bevised  Stautes. 
(2  B,  S.  542,  %  10,  11.)  ib 

See  Common  Schoolb* 

CoNStlTUTIOBAL  LaW.  8. 
COVBT   OF   ApPBALS. 

Cbimutal  Law,  5. 


APP&AI8AL  OF  DAMAGES. 
See  C0H8ITUTIONAL  Law,  1,  2. 


ARBITRATION  AND  AWARD. 
See  Affbal. 
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ABRE8T. 

8m  JUDOMBIIT,  6  to  11. 
Mbiacbb. 
Pbomisbobt  Notbb,  1. 


ASSAULT  AND  BATTBBY. . 

1.  While  it  18  well  settled  that  in  an 
action  for  assault  and  battery,  evi- 
dence of  acts  done  or  words  spoken 
by  the  plaintiff  long  before  the  cause 
of  action  arose,  is  inadmissible  for 
the  purpose  of  showing  provocation 
and  mitigating  the  damages,  yet  when 
such  acts  or  words  are  a  portion  of  a 
series  of  provocations  frequently  re- 
peated, and  continued  down  to  the 
time  of  the  assault,  they  may  be 
proved.    SteOar  v.  NeUU,  524 

2.  Accordingly  hdi  that  evidence  of 
the  speaking  and  uttering,  by  the 
plaintiff,  at  various  times  before  the 
assault  complained  of,  of  the  same 
slanderous  and  insulting  words  in 
reference  to  tlie  defendant,  and  with- 
in his  heating,  which  were  alleged 
to  have  been  spoken  at  the  time  the 
assault  was  committed,  was  admis- 
sible, ib 


ASSESSMENXa 

• 

1.  Although  the  omission  to  advertise 
for  bids  or  sealed  proposals  for 
cross-walks  to  be  laid  or  relaid,  when 
such  cross-walks  are  embraced  in 
the  resolution  of  the  common  council 
for  paving  an  arenue,  fs  a  legsl  ir- 
regularity, under  the  act  of  1858, 
(Xair*  of  1858,  eh.  388,)  yet  under 
the  provisions  of  section  27  of  the 
act  of  1870,  chapter  883,  it  is  not 
necessarily  fatal  to  the  assessment ; 
as  the  assessment  may  be  modifi- 
ed, by  vl^  dieting  therefrom  tlie 
amount  of  the  unlawful  increase. 
Matter  of  MeCormack,  128 

2.  The  objection  that,  in  paving  an  av- 
enue, the  space  between  the  rails  of 
a  railroad  company  was  not  paved, 
i-elates  to  an  omission  of  which 
property  owners  cannot  complain ; 
since  by  such  omission  their  burden 
is  lessened.  It  is  not  a  legal  irreg- 
ularity, within  the'meaning  or  spirit 
of  the  act  of  1858,  and  fatal  to  the 
assessment.  i& 


8.  The  objection,  to 
that  the  kind  of  pavemeDt  sheeted 
by  the  common  coonciJ  was  pates^ 
ed,  and  therefore  not  open  to  ooib- 
petition,  is  equally  unayailable.      A 

* 

4.  Achargeforcollection,  If  itezoeedB 
the  two  and  a  half  per  cent  allowed 
by  law,  is  erroneous,  but  not  liual 
to  the  assessment.  The  excess  may 
be  deducted,  under  the  act  of  1870L 

5.  The  acts  of  the  assessors,  while  ia 
the  lawful  discharge  of  their  daty, 
cannot  be  reviewed  by  proceedings 

•  under  the  act  of  1858,  althougb  the 
assessors  were  governed,  in  their  de- 
hberations,  by  an  erroneous 


6.  Such  an  error  will  not  constitute  a 
legal  Irregularity,  within  .the  nieaa- 
ing  of  that  act.  i^ 

7.  It  was  the  intention  of  the  legisla- 
ture, by  the  act  of  1818,  (  VaUntmu(» 
Zawt,  p.  1252,  ^  178,)  to  make  the 
confirmation  ox  the  report  of  com- 
missioners of  estimate  and  assess- 
ment when  lands  are  taken  for  a 
park,  dbc,  as  they  have  declared  it  to 
be,  final  and  conclusive  in  reference 
to  their  proceedings,  as  between  the 
commonalty  of  New  York,  and  all 
persons  whomsoever,  in  reference  to 
the  land  taken,  and  the  estimate  and 
assessment  made  and  imposed.  Mat' 
ttrof  the  Cmnmittionere  of  the  Central 
Fork,  132 

8.  All  persons  are  thus  advised  that> 
being  given  the  opportunity  to  be 
heard,  they  must  appeu*,  and  by  ob- 
jection either  made  before  the  com- 
missioners or  submitted  to  the  Su- 
preme Court,  protect  whatever  rights 
are  invaded  or  jeopardized.  it 

9.  The  object  of  notice  of  publication 
would  be  defeated  if  the  abstract 
of  the  awards  of  tlie  commissioners 
could  not  be  altered ;  and  alUiongh 
an  award  is  made  to  a  particular  in- 
dividual, in  the  fintt  instance,  he  will 
not  be  justified  in  relying  upon  the 
entry  of  such  awaid,  and  the  ab- 
stract of  the  report.  It  is  his  duty  to 
see,  if  he  means  to  rely  upon  the  re- 
port as  originally  prepared,  that  it 
is  not,  at  the  instance  of  any  subse- 
quent claimant  having  eren  an  appa- 
rent title,  altered  to  his  prejudice,  it 
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10.  The  alteration  or  correcUoD  may 
be  made,  according  to  the  statute, 
at  any  time  before  the  report  is  pre- 
sented to  the  court,  after  publica- 
tion, ib 

11.  Although  the  report  of  the  com- 
miasionere,  when  confirmed,  is  final 
and  conclusive,  in  regard  to  the  esti- 
mates and  awards,  it  is  not  conclu- 
sive upon  the  rights  of  claimants 
inUr  HM.  The  statute  allows  an  ac- 
tion to  be  bi'ought  against  the  per- 
son to  whom  the  award  is  made, 
after  payment  thereof  to  him,  by 
the  person  to  whom  of  right  the 
money  paid  belongs,  notwithstand- 
ing the  report.  %b 

12.  Hence,  an  application  by  such 
rightful  owner  to  set  aside  the  order 
confirming  the  report  will  be  denied, 
upon  the  grounds  that  the  confirmar 
tion  of  the  report  is  final,  conclu- 
sive, and  an  end  of  the  proceeding ; 
that  the  commissioners  are  funeti 
officio;  and  that  the  court  has  not 
tho  power  to  alter  the  report,  or 
send  it  back  to  the  commissioners, 
for  correction.  t^ 

I'd.  Where  an  ordinance  of  the  com- 
mon council  of  the  city  of  New  York 
directed  an  avenue  to  be  cui;bed  and 
guttered,  and  the  sidewalks  to  be 
flagged,  without  directing  that  new 
flagging  should  be  used ;  Hdd  that 
it  was  no  objection  to  the  assess- 
ment that  a  part  of  the  old  flagging 
was  relaid,  and  the  old  curb  reset, 
the  expense  of  the  labor,  only,  be- 
ing charged.   Matter  o/Anderaon,  876 

14.  Nor  [a  it  an  objection  to  the  assess- 
ment that  the  lots  are  charged  for 
the  work  done  opposite  each  lot, 
while  the  expenses  are  charged  on 
all  the  property,  per  foot,  equally,  ib 

15.  Although  the  street  directly  in 
front  of  a  lot  may  not  require  mnch 
expense  to  bring  it  to  the  grade, 
still  the  lot  may  be  very  much  bene- 
fited by  the  grading  beyond  it*  and 
the  assessors  aro  to  judge  of  the 
extent  of  such  benefit.  Fer  Ihgba- 
HAM,  J.  ib 

16.  The  objection  that  more  than  one 
lot,  owned  by  the  vame  person,  is 
included  in  one  assessment,  is  not  a 
valid  ground  for  vacating  the  same ; 
provision  being  made  fur  apportion- 


ing the  amount  upon  each  lot,  if 
necessary;  although  it  would  be 
better  to  assess  each  lot  by  itself,  ih 

17.  Wfaen  objections  are  made  by  a 
person  assessed,  to  an  assessment 
for  a  local  improvement  in  the  dty 
of  NVw  York,  and  are  disallowed 
by  the  assessors,  it  is  the  duty  of  the 
assessors  to  present  such  objections, 
with  the  assessment,  to  the  board 
of  revision,  for  the  purpose  of  en- 
abling that  board  to  correct  the 
errors,  if  any,  of  the  assessors.  Jfof- 
ter  of.  Jhmmngy  877 

• 

18.  And  an  omission  by  the  assessors 
to  submit  such  objections  to  the 
board  of  revision  is  an  "irregular- 
ity "  in  "  the  proceedings  relative  to 
an  assessment,"  within  the  meaning 
of  the  statute  of  1858,  in  relation  to 
"  frauds  in  assessments  for  local  im- 
provements in  the  city  of  New  York," 
(Lau>9  of  1858,  eh.  888,  %  1,)  which 
authorizes  an  application  to  a  judge 
of  this  court,  to  vacate  the  assess- 
ment. %b 

See  G0H8TITUTI05AL  Law,  1.  2,  8. 

CORPOllATIONB. 

MUHICIPAL  CORPOBATXOVa,  2,  8,  4, 


A9SIQNMENT. 
For  beneJU  of  erediior$»     See  Ybsdob 

AVD  PnaCBASBR,  6. 


ASSOCIATIONS. 

See  BB5BV0LENT   SOCIBTIBS. 


ATTACHMENT. 
See  JuDOMEiiY,  8. 


AVENUES. 
See  A88B88MBBT8,  1,  2,  8, 18, 14. 


B 


BAIL. 

See  CBiNnrAL  Law,  1,  2. 
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BAILMENT. 

1.  The  hirer  of  any  thing  is  rMponsi- 
ble  for  that  degree  of  diligence  which 
all  prudent  men  use  in  keepins  their 
own  goods  of  the  same  kind.  He 
is  not  only  liable  for  his  own  per- 
sonal default,  but  also  for  that  of  his 
serrants,  and  persons  employed  by 
him.    MM  ▼.  Warner,  198 

2.  An  innkeeper,  or  the  servant  of  an 
innkeeper,  is  not  presumed  to  pos- 
sess any  peculiar  learning  or  skill 
not  accessible  to  other  persons,  which 
authorizes  the  hirer  of  a  horse  io 
commit  the  proper  feeding,  or  har- 
nessing, of  the  horse  to  him,  without 
responsibility  for  bis  acts  or  neg- 
lects, ib 

8.  Thus,  where  the  hirer  of  a  horse 
stopped  at  an  inn,  and  ordered  the 
horse  to  be  put  into  the  bam,  and 
fed,  and  owing  to  the  neglect  of  the 
hostler  to  put  the  bits  in  the  horse's 
mouth,  on  bringing  him  up,  the 
animal  was  unmanageable,  and  ran 
away,  damaging  himself,  the  buggy 
and  harness ;  ffeid  that  the  hirer  of 
the  horse  was  liable  to  the  owner,  for 
the  damage  occasioned  by  the  negli- 
gence of  &e  hostler.  ib 

Sse  AdRBBHBNT,  15. 


BENEVOLENT  SOCIETIES. 

1.  The  consent  and  approbation  of  a 
justice  of  the  Suprame  Court  re- 
quired by  the  act  of  Apiil  12,  1848, 
**  for  the  incorporation  of  benevo- 
lent, charitable,  6lc.,  societies,"  to 
the  certificate  of  organization  of  a 
society  under  that  act,  alihougli 
nece8Hary,  like  the  acknowledgment 
before  a  commissioner,  is  not  eon- 
dusive  upon  the  Secretary  of  State, 
nor  upon  the  court,  upon  the  ques- 
tion whether  the  association,  as  its 
objects  are  stated  in  the  certificate, 
is  within  the  authority  and  meaning 
of  the  statute.  The  Fecple,  ex  rd. 
Blosemn  ▼.  Ifeleon,  159 

^  An  association  formed  under  that  act, 
to  provide  a  •'  relief  fund,"  and  "  to 
aid  persons  of  moderate  pecuniary 
resources  in  obtaining  from  a  i-e- 
spectable  insurance  company  insur- 
ance on  their  lives,  and  in  maintain- 


ing the  neoeesary  pftymenta  en  tbs 
same,  and  to  secure  to  fimifies  b» 
insured  an  immediate  adviDoe  ^ 
funds  in  case  of  death,"  is  not  wiiHs 
the  meaning  of  the  atatato;  tbedb> 
ject  of  such  assoclatioo  bdcg  (te 
loaning  of  money.  A 


BILL  TO  EEDEEM. 
See  CoxpLAivT,  2. 

BONA  FIDE  PURCHASER. 
See  Vendor  ahd  PuBCHAaKR,  6, 7. 


BOOKS  OF  ACCOUNT. 
See  EviOEsrcB,  4. 

BROOKLTN,  (CITY  OF.) 
See  STATtfTES,  1,  2. 

0 


CASES  COMMENTED  ON,  AND 
DISTINGUISHED. 

1.  The  cases  of  Btum  r.  Vkuffhan.  (I 
Keyee,  345*0  ^'^  ^-  ^^^  (^^  We^ 
641,)  and  Swtffe  v.  BwrnAmm,  (17 
2i.  T,  661,)  commented  on,  aud  da- 
tinguished.     Cttrtie  y,  SmUk,  9 


2.  The  case  of  Niehcla  t.  JVidUefe.  (3S 
N,  Y.  264,)  although  it  boldn  tl^ 
as  to  the  vendee^  upon  whom  a  fiai&l 
has  been  committed,  the  sale  is  voiii- 
able  at  his  option,  does  not  sostaa 
the  position  that  fraud  in  the  sale 
renders  the  sale  only  voidable  as  Io 
the  rtndor,  of  whom  the  property 
was  fraudulently  purchased.  JWm 
V.  CtHceef  4S 

8.  The  cose  of  Sehtifner  t.  SettUr,  (37 
Barb.  44,)  commented  on  and  di»> 
tinguished.    Bright  y.  MiiekeR,    288 

^4.  O^ood  T.  Laytin  (5  Ahb.  y.  &  1) 
beiuK  a  decision  on  the  statute  of 
this  State,  has  no  application  to  a 
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creditor's  suit  brought  to  reach  the 
aasets  of  a  foreign  corporation. 
JSartkU  T.'Driw,  648 


CERTIOBABI. 
Se$  Gbimival  Law,  8. 


OHAKITABLE  SOCIETIES. 
See  Bbnbyolbvt  Socibtieb. 


CHATTEL  MOBTGAGE. 

1.  Where  a  chattel  mortgage  contain- 
ed a  power  to  the  mortgagee,  in 
case  of  default  in  payment,  to  take 
possession  of  the  property,  and  sell 
the  same,  and  after  deducting  all 
expenses,  to  apply  the  proceeds  in 
payment  of  the  debt ;  and  in  case  he 
should  at  any  time  deem  himself 
unsafe,  that  he  might  take  possess- 
ion of  the  property  and  sell  the 
same  At  public  or  private  sale,  before 
the  day  of  payment ;  Held  that  on 
default  in  payment  at  the  day,  the 
mortgagee  might  sell  the  property 
tit  private  sale,  wilhout  notice  to  the 
mortgagor ;  and  tliat  if  the  sale  was 
fair  and  hena  Jlde^  the  right  of  the 
mortgagor  to  redeem  was  foreclosed. 
£aUou  ▼.  CuHninffhamt  426 

2.  Held,  aleo,  that  under  such  circum- 
stances, the  mortgagee  did  not,  by 
selling  the  property  at  private  sale, 
render  himself  liable  to  accobnt  to 
the  mortgagor  for  its  full  value ;  nor 
could  the  latter  be  allowed  to  prove 
the  value  of  the  property,  fur  the 
piir{)Ose  of  recovering  the  difference 
between  that  sura  and  the  amount 
realized  from  the  sale.  Mullih,  P.  J. 
dissented.  ib 


CLOUD  UPON  THE  TITLE. 

A  party  cannot  maintain  an  action  to 
remove  a  cloud  fh>m  the  title  to 
land  in  which  he  has  no  interest, 
upon  the  sole  ground  that  he  has 
warranted  the  title.  He  can  only  be 
called  upon,  on  his  covenant  of  war- 
ranty, where  there  has  been  an  evic- 
tion under  valid  and  paramount  title. 
BitaeU  v.  Kellogg,  617 


COMMISSIONEBS  OF  HIQHWAT8. 
See  HiOHWATB,  1,  2,  8,  4,  6. 

COMMON  SCHOOLS. 

1.  The  expenses  of  actions  commenced 
or  defended  by  the  trustees  of  a 
school  district,  without  a  previous 
resolution  of  the  district,  and  for 
which  expenses,  notwithstanding  the 
want  of  a  previous  resolution,  an 
assessment  may  be  made  upon  the 
district  by  a  vote  of  the  inhabitants 
at  a  district  meeting,  or  on  appeal 
from  their  refusal,  to  the  county 
judge,  under  sections  9  and  10  of 
UUe  18  of  the  act  of  1864,  "  to  re- 
vise and  consolidate  the  general  acta 
relating  to  public  instruction,"  do 
not  embrace  |MfMi/^,  which  are  ex- 
pressly excluded  from  the  operation 
of  section  8.  The  People  ex  rel,  OU- 
patriek  v.  HaUh,  228 

2.  It  is  only  cases  arising  under  sec- 
tion 8,  which  the  county  Judge  may 
review  on  appeal  taken  and  heard  aa 
provided  in  sections  9  and  10.        ib 

8.  Hence  an  appeal  does  not  lie  to  the 
county  judge  from  the  refusal  of  a 
school  district  meeting  to  vote  a  tax 
to  reimburse  a  trustee  for  the  costs 
and  expenses  of  an  action  brought 
by  him,  against  a  pupil,  to  recover 
the  penalty  imposed  by  the  8d  sec- 
tion of  said  title,  for  disturbing  the 
school.  1^ 

COMPLAINT. 

1.  The  addition  of  the  words  "the 
commissioners  of  the  board  of  ex- 

•    cise  of county"  to  the  names 

of  the  plaintiffs  in  the  title  of  a 
cause,  without  anything  else,  is  in 
law  a  mere  description  of  the  per- 
sons, and  indicates  that  the  action  is 
the  private  action  of  the  plaintiffs. 
Boneeteel  v.  Oarlinghouee,  888 

2.  In  a  bill  to  redeem,  ^n  offer  to  pay 
whatever  may  be  found  due  upon 
the  mortgage,  or  a  tender  of  the 
amount  which  the  plaintiff  concedes 
to  be  due,  are  indispensable.  With- 
out one  or  the  other  of  these,  the 
complaint  does  not  set  forth  a  cause 
of  action.    SUebee  v.  SmUh,  872 

See  Pbtbiciaxb  abd  Subobobb,  7. 
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CONDITIONAL  DEVISE. 

Bee  Brtmdage  r,  JkmwUe  and  Fonifn 
Mutiomuy  Society  ^  204. 


CONSIDERATION. 


CONSIGNOR  AND  CONSIGNEE. 

1.  Where  an  express  company  has  car- 
ried a  box  marked  '^  C.  0.  D.,"  and 
the  sum  charged  thereon  has  been 
paid  by  the  consignee,  and  the  pack- 
age, on  being  opened,  proves  to  be 
worthless,  and  "  a  swindle,"  on  the 
part  of  the  consignors;  and  the 
agent  of  the  express  company,  on 
the  discovery  of  the  fraud,  returns 
the  money  to  the  consignee,  he  can- 
not recover  it  back,  even  upon  the 
promise  of  the  consignee  to  "  make 
it  right"   Merrick  V;  QaUogher,    566 

2.  In  such  a  case,  the  express  com- 
pany, and  its  agent,  are  the  agents 
of  the  consignors  for  the  purpose  of 
transporting  and  delivering  the  pack- 
age to  the  consignee,  and  collecting 
the  money  of  him.  And  if,  by  rea- 
son of  the  fhiud  of  the  consignors, 
the  consignee  becomes  entitled  to 
recall  the  payment  he  has  made  to 
the  agent,  for  the  use  of  his  princi- 
pals, he  may  recall  it,  upon  notice 
to  such  agent;  provided  the  latter 
has  not  paid  the  money  over  to  bis 
principals,  and  also  provided  no 
change  has  taken  place  in  the  situa- 
tion of  the  agent  since  the  payment 
to  him  and  l^fore  such  noUce.       ib 

8.  The  rule  laid  down  in  all  tlie  cases 
is,  that  in  order  to  protect  the  agent, 
he  must  have  paid  over  the  money 
to  his  principal,  or  in  some  way  have 
changed  his  situation  rittee  the  pay- 
ment of  the  money  to  himself,  upon 
the  faith  of  such  payment.  Per 
Talcott,  J.  ib 

4.  If  the  transaction,  on  the  part  of 
the  consignors,  is  a  bald  and  naked 
piece  of  swindling,  the  law  will  lend 
no  aid  in  the  collection  of  moneys 
for  the  satisfaction  of  such  a  claim. 

5.  It  is  clearly  the  duty  of  the  agent 
of  the  express  company  to  pay  back 


the  money  qd  the  diacoTwy  of  fte 
fraud,  and  notice  thereof,  if  the 
money  is  then  in  his  band^  Be 
can  then  no  longer  retain  it,  even  fe 
.  the  purpose  of  paying  it  over  &o 
those  who  have  nated  him  as  tbeir 
innocent  tool,  to  cmrry  oat  ther  @- 
lawful  scheme.  i 

6.  The  consignee  haTing  resaJned  pos- 
session of  the  money  which  he  ias 
so  paid,  is  under  no  obllgration,  kgii 
or  moral,  to  restore  it  to  the  ageti 
of  the  express  company ;  neiiber  i! 
such  agent  liable  to  the  coosignt^ 
or  the  express  company.  i 


CONSTITUTIONAL  LAW. 

1.  The  constitution  of  this  State  baf-' 
ing  provided  that  when  private  profK 
erty  shall  be  taken  for  any  pobSe 
use,  the  compensation  therefor,  vha 
not  made  by  the  State,  shall  be  ai- 
certained  by  a  jury,  or  by  not  ka 
than  three  commissioneis  appointed 
by  a  court  of  record,  {OonH.  m±  I. 
%  7,)  the  provision  in  the  charter  d 
the  Rochester  Water  Works  Cob- 
pany,(Z^«o/1852,cA.  8^,^^8-11. 
which  authorizes  the  Suprtme  Ctmi 
to  increase  or  reduce  the  amoant  cf 
damages  reported  by  commis^oocts. 
for  the  taking  of  land  for  the  use  ^ 
said  company,  is  uHconetittUiemei  9^ 
void.  The  Jtocheeter  Water  Werb 
Compimy  v.  Wcoi,  127 

2.  The  legislature  is  entrusted  with  the 
discretion  to  provide  for  appraiie- 
ment  by  a  jury,  or  by  three  co«- 
missioners,  and  it  can  provide  for  bo 
other  mode  of  asseesment.  # 

8.  It  was  competent  to  provide  for  aa 
appeal  to  the  court,  in  order  to  pro- 
tect the  parties  against  an  niysft 
appraisal ;  and  upon  that  appeal, 
tlie  court  can  confirm  or  set  aside 
the  assessment,  and  correct  irreea- 
larities  committed,  by  the  comnus- 
sioners  or  parties,  in  the  course  of 
the  proceedings.  This  is  the  exieci 
of  the  power  possessed  by  the  court. 

4.  Where  it  was  manifest  thict  the  dam- 
ages allowed  were  very  larse,  ia 
view  of  the  quantity  of  land  takes, 
and  of  the  use  to  which  it  was  to  be 
put,  it  was  htid  that  the  oomt,  st 
special  term,  should  hare  aet  ^de 
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the  appraisa],  and  appointed  new 
commiasionen.  And  that  this  court, 
at  general  term,  had  the  power,  and 
it  was  its  duty,  to  make  such  an 
order  as  the  special  term  should  ha^e 
made.  ib 

6.  The  act  of  the  legislature,  of  May 
9,  1867,  {chap.  814,)  amending  the 
act  of  April  23,  1862,  "  to  present 
animals  from  running  at  large  in 
the  public  highways,"  provides  for 
a  judicial  pnMseeding,  in  which  the 
justice  has  jurisdiction  of  the  parties 
and  of  the  subject  matter,  and  there- 
fore, so  far  as  it  authorizes  the  seiz- 
ure of  animals  trespassing  on  a  pri- 
vate inclosure,.  is  not  liable  to  the 
objection  that  it  is  penal  in  its 
character,  and  deprives  the  0¥mer 

'  of  his  property  without  due  pro- 
cess of  law ;  but  is  valid  and  con- 
BtitutionaL    Sguant  v.  CtmvpM^  891 

6.  The  act  is  not  unconstitutional  be- 
cause it  interferes  with  the  pffl^t  of 
trial  by  jury.  Due  process  of  law 
does  not  necessarily  import  a  trial 
by  jury.  ib 

7.  As  to  the  damages  to  be  recov- 
ered, the  act  is  indisputably  reme- 
dial in  its  character,  and  comes  un- 
der the  same  principles  and  prac- 
tice, and  is  sustained  by  the  same 
reason,  as  the  proceeding  to  dis- 
train animals  daicnage  feasant.       ih 

8.  The  words  "  without  due  process  of 
law,"  as  used  in  the  constitution,  do 
not  mean  the  want  of  process  by 
which  the  property  is  talcen,  but  the 
want  of  a  judicial  proceeding  in 
which  it  is  talcen.  The  act  in  ques- 
tion provides  for  a  judicial  proceed- 
ing, and  the  captor  seizes  and  re- 
tains the  property  as  a  part  of  the 
proceeding.  ib 

9.  The  act  of  1867  gives  to  the  owner 
of  the  property  seized,  by  virtue  of 
its  provisions,  the  same  right  of 
replevin  as  the  law  gave  in  case  of 
distress  of  animals  damage  feasant 

ib 

Si9  JUDOMBHT,  5. 


CONTINUING  SUIT. 
8m  Pbactiob,  6,  7. 


CORPORATIONS. 

1.  When  trustees  of  a  manufacturing 
corporation,  under  the  act  of  the 
legislature,  of  April  16,  1862,  "  to 
facilitate  the  dissolution  of  manu- 
facturing corporations  in  the  county 
of  Herkimer,"  d&c,  (Laun  of  1862, 
eh.  861,)  or  the  act  of  April  12, 1868, 
making  the  former  act  applicable 
to  similar  corporations  in  Cayuga 
county,  (^Lawi  of  1868,  eh,  179,)  shall 
have  proceeded  to  declare  Uie  com- 
pany insolvent)  and  to  make  an  as- 
sessment upon  the  stockholders  aa 
for  a  deficiency,  objections  to  the 
mode  in  which  the  trustees  have 
made  the  assessment,  and  to  the 
considerations  which  they  took  into 
view  and  upon  which  they  acted  in 
determining  the  amount   necessary 

•  to  be  assessed,  being  questions  aa 
to  whether  or  not  they  erred  in 
their  determination  as  to  the  proper 
amount  of  the  assessment,  cannot 
arise  in  an  acUon  by  the  trustees 
to  recover  the  amount  of  an  assess- 
ment.   Surd  V.  TaOman,  272 

2.  If  the  assessors  had  jurisdiction  to 
proceed  and  make  the  assessment, 
errors  committed  by  them  in  neg- 
lecting to  assess  on  some  stock,  in 
assesKing  stock  not  liable  to  assess- 
ment, and  in  determining  the  amount 
of  the  assessment,  should  be  cor- 
rected by  an  application  to  the 
court,  under  the  statute,  which  pro- 
vides that  the  trustees  shall  be  un- 
der the  direction  and  control  of  the 
Supreme  Court,  on  their  own  appli- 
cation or  that  of  any  creditor.        ib 

m 

8.  Stockholders  claiming  to  have  been 
unjustly  assessed,  although  not  ex- 
pressly named  as  applicants  in  whose 
behalf  the  trustees  may  be  directed 
or  controlled  by  the  Supreme  Court, 
are  probably  embraced  within  the 
equity  of  Uiis  provision,  as  the  gen- 
eral mtenUon  of  the  act  seems  to 
be  to  convert  the  trustees  into  quasi 
receivers  in  equity,  and  to  subject 
them  to  the  general  control  and  di- 
rection of  the  Supreme  Court.  Fer 
Talcott,  J.  ib 

i.  Where  the  trustees  of  a  corporation 
have  attempted  to  make  an  assess- 
ment upon  the  stockholders  without 
having  first  disposed,  or  attempted 
to  dispose,  of  ^he  property  of  the 
company,  or  to  collect  its  debts,  this 
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to  an  obJeoUoo  whidi  goei  to  the 
jnritdictioD  of  tho  tiiBtees  to  nwke 
the  UMMdnent  at  alL  •» 


6.  Where  the  tnuteee  are  actmg  with- 
out any  directioQ  of  the  ooiift,  bat 
merely  nnder  the  powen  ezpravly 
conferred  by  the  act,  tbt7  most  d»* 
fer  any  ameMmrat  upon  ttodkbolden 
till  such  time  as  they  have  complied 
with  the  proTisioni  of  the  act  in  re- 
gard to  disposing  of  the  property 
and  collecting  the  liabilities,  that  it 
may  be  seen  whether  any,  and  if  itny , 
what  asttessmeot  is  "  necessary."    4 


6.  The  liability  of  stockholders,  to  the 
company,  for 'unpaid  shares  of  stock, 
is  a  part  of  the  fund  applicable  to 
the  payment  of  the  creditors,  and 
should  be  collected  by  the  trustees.  «> 


COSTS. 

Sit  USUBT,  7. 

COUNTER-^LAIM. 
5m  Equity,  1,  2,  8. 

COUNTY  JUDGE. 
8s0  CoMVoir  Schools,  1,  2,  8. 

COURT  OP  APPEALS. 

The  circumstance  that  an  appeal  has 
been  taken  Itom  a  decision  of  the 
Cotti-t  of  Appeals  to  the  Supreme 
Court  of  the  United  States,  cannot 
absolve  this  court  from  following 
the  decision.  By  this  court  the  de- 
cision of  the  tribunal  of  last  resort 
of  the  State  must  be  considered  the 
law  of  the  land,  until  it  nhall  have 
been  reversed.  Tht  Boekmttr  and 
Omnf  ValUy  SaUroad  v.  Tht  Clorke 
Natumal  Bank,  284 

CREDITORS. 

1.  There  is  no  propriety  In  allowing 
one  creditor  to  make  a  motion  for  a 
receiver  and,  by  stipulation  with  the 
attorney  for  the  defendants,  to  allow 
the  proceedings  \f  lie  dormant  for 
montlis,  until  other  creditors  pro- 


tempi  logain 
ih*Naim 

T.  Tka 


their  <^ii^Bi 

oftbssttonBf.fr 

priority.   Jte^ 


..« 


2.  The  inle  whidiisappliBdtote 
ant  execotiooa  should  be  m^^ 
such  pfooeedings,  and  the  H^ 
creditor  ahovtid  be  allowed  prioriSf ; 
eapedaily  when  it  is  appsnstihi 
all  the  ftcta  in  the  case,  tfast  te 
has  heed  collnaioa  in  regsrd  to  'k 
praeecntion  of  the  chum  of  oveii- 
ttor,  to  defeat  the  daim  of  dKflChE. 

St$  HasBAjio  Aso  Win. 


CREDITORS'  SUIT. 

1.  An  action  in  the  nalon  of  i  ji^t 
ment  creditor's  bill  is  still  tUon^ 
nnder  the  Code.    jBirtfittT.iN 

2.  Hence  a  jodgment  creditor  of  ft  ir- 
eign  corporation,  alter  so  .eiccoii 
has  been  returned  niisstii0ed,  fff 
bring  a  suit  in  equity  sgiinsiBfr 
dividual  having  property  of  tbecv- 
poration  in  his  poeseirtoB  ii  i^ 
this  State,  to  reach  sacfa  pn^tf? 
and  subject  it  to  the  psTneott'^ 
Judgment.  ' 


CRIMINAL  LAW. 


3 


1.  A  party  convicted  of  a 
or,  and  sentenced  to  impnMOB^ 
has  a  right  to  be  heard  npoDini^ 
plication  to  be  let  to  hsi],iiiMW» 
Revised  Statutes,  (1  it  S.  76d,t» 
£dm,  ed. ;)  even  after  lie  exe^^ 
of  the  Judgment  has  ooDOKMr' 
where  a  writ  of  error  has  b«« 
lowed,  with  a  direction  tbatR 
operate  as  a  stay  of  the  exeeio* 
of  the  Judgment.  lU  f^^ 
Fdmtbee,  ^■ 

2.  And  he  may,  in  the  discreti**'*! 
Justice  before  whom  heista' 
on  kakeat  mptu,  be  let  to  m 
such  a  case,  pending  the  deoBto 
the  court  on  the  writ  of  snor. 

«.  The  office  of  la  wrtt  of  ''^^l 
a  criminal  case,  issosd  ""*'^, 
provisions  of  the  R«^i««^i"If|l 
after  trial  and  before  jiid|!»  .•' 
only  to  bring  up  the  indictnw^ 


i 
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proceedings  on  tbe  trial,  and  any 
bill  of  exceptions  Uiat  may  have 
been  taken  ;  and  it  presents  for  re- 
view pnly  the  questions  arising  on 
the  indictment  and  bill  Of  except- 
ions.   Th4  Fecpls  V.  Jt$aglt,  627 

4.  In  criminal  cases,  exceptions  can  be 
taken  only  on  the  trial,  and  to  the 
rulings  of  the  court  as  to  the  ad- 
mission or  rejection  of  evidence,  or 
upon  other  questions  presented  on 
a  trial  before  a  jury,  and  not  in  any 
case  to  the  Judgment  or  order  of 
the  court  upon  a  demurrer.         ib 

5.  The  remedy  for  an  erroneous  de- 
cision upon  a  demurrer  is,  in  civil 
cases,  by  appeal;  and  in  criminal 
cases,  by  writ  of  error.  ib 

6.  The  presiding  Justice  at  the  oyer 
and  terminer  has  no  authority  to 
discharge  a  Jury,  in  the  absence  of 
his  associates,  whose  presence  is 
necessary  to  constitute  a  court  of 
oyer  %nd  terminer.  ib 

7.  The  only  thing  which  the  presiding 
Judge  is  authorized  to  do,  in  the  aln 
sence  of  his  associates,  touching  the 
businefls  of  the  oyer  and  terminer, 
seems  to  be  to  take  recognizances 
and  bail.    Fer  Talcott,  J.  ib 

8.  Where  the  Jury,  in  a  criminal  case, 
after  the  cause  was  tried  and  sub- 
mitted to  them,  separated  without 
authority,  and  without  having  agreed 
upon  any  verdict;  Held  that  this 
constituted  no  bar  to  another  trial 
upon  the  same  indictment.  ib 

9.  The  effect  of  modern  decisions  is, 
that  irregularities  whereby  a  lawful 
verdict  is  prevented,  produce  a  mis- 
trial, which  is  no  bar  to  a  new  trial. 

ib 

10.  It  is  conceded,  at  this  day,  that 
the  court  may  discharge  a  Jury,  in 
case  of  necessity,  in  a  criminal  case, 
witiiout  furnishing  a  bar  to  a  new 
trial.  That  the  court,  in  the  exer- 
cise of  its  discretion,  is  to  Judge  of 
the  necessity  and  propriety  of  tiie 
discharge,  provided  there  be  any 
facts  on  which  such  discretion  may 
be  exercised.    Fer  Taloott,  J.     ib 

11.  Where  the  Jury,  after  the  cause 
was  committed  to  them,  and  before 


they  had  rendered  or  agreed  npoa 
a  verdict,  had  separated  without  hav- 
ing been  legally  discharged;  fftld 
that,  as  any  verdict  in  the  case,  to 
be  afterwaitls  rendered  by  that  Jury, 
would  doubtless  have  been  invalid, 
and  set  aside,  there  waa  a  necessity 
for  the  exercise  of  the  power  of  the 
court,  in  its  discretion,  and  in  ftir- 
therance  of  Justice,  to  discharge  the 
Jury.  And  tliat,  such  power  having 
been  exercised  by  a  competent  court, 
the  discharge  constituted  no  bar  to 
a  new  trial  of  the  prisoner.  ib 

12.  By  the  common  law,  husband  andf 
wife  cannot  be  witnesses  for  each 
other.  The  provisions  of  the  Code 
of  Procedure  do  not  apply  to  pro- 
ceedings under  the  criminal  law. 
And  the  act  of  1869,  (ch.  678,)  allow- 
ing persons  charged  with  crime  to 
be  witnesses  in  their  own  behalf, 
relates  only  to  the  party  charged 
with  crime.  Hence,  upon  the  trial 
of  an  indictment,  the  prisoner's  wife 
is  an  incompetent  witness  for  him. 


D 


DAMAGES. 
i^  Wabbantt,  4^  6. 


DEBTOR  AND  CREDITOR. 

1.  The  law  devotes  all  the  property 
of  a  debtor,  both  real  and  personal, 
to  the  payment  of  his  debts ;  and 
if  a  debtor,  instead  of  paying  his 
debts,  uses  his  personal  property 
upon  the  real  estate  of  another,  so 
that  it  becomes  part  of  such  realty, 
for  the  purpose  of  defrauding  his 
creditors,  and  preventing  them  from 
obtaining  satisfaction  of  their  de- 
mands out  of  his  property,  with  the 
knowledge  and  consent  of  the  owner 
of  the  realty,  the  Judgment  creditor 
may  follow  the  property  into  the 
hands  of  the  owner  of  the  premises 
thus  benefited,  and  fasten  his  Judg- 
ment upon  such  premises,  to  the  ex- 
tent of  the  debtor's  property  there- 
in.   Mam  V.  Schafir,  817 

• 

2.  If  a  debt  has  been  created  between 
the  JndgmeDt  debtor  and  the  owner 
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IKDEZ. 


'  of  the  nil  estate,  tlie  Judgment  will 
be  IkiteDed  apoo  each  debt,  and  the 
debtor  of  the  Judgment  debtor  will 
be  decreed  to  pay  the  debt,  to  the 
Jodgment  creditor.  ^ 

8.  But  where  no  debt  has  been  cre- 
ated between  the  parties  to  the 
frandolent  transaclion,  and  the  per- 
sonal property  of  the  Judgment 
debtor  has  merged  in,  and  become 
part  of,  the  real  estate  of  another, 
in  this  way,  the  appropriate,  if  not 
the  only  remedy,  is  to  fasten  the 
Judgment  upon  the  real  estate,  to 

•  the  extent  of  the  Judgment  debtor's 
property  thus  made  a  part  of  the 
realty.  ib 

4.  In  every  such  case,  howeyer,  it  must 
appear  that  the  debtor  has  contrib- 
uted something  in  the  nature  of 
property  to  the  real  estate  of  an- 
other— something  which  the  creditor 
had  the  right  to  claim  as  property, 
and  which  could  be  appropriated 
and  converted  into  money,  by  legal 
process,  to  saUsfy  a  debt  or  demand. 

a 

6.  If  it  was  something  else,  for  in- 
stance, the  mere  labor  or  skill  of 
the  debtor,  gratuitously  bestowed, 
no  such  relief  could  be  had,  on  ac- 
count of  it.  The  law  gives  the  cred- 
itor a  lien  and  claim  upon  .the  prop- 
erty of  his  debtor — upon  'the  fruits 
of  his  labor  and  skill,  when  received 
or  earned — but  no  lien  or  claim  upon 
his  capacity  to  labor,  or  upon  his 
skill  and  ingenuity.  ib 

6.  There  is  a  distinction  between  the 

.   pr<ip0riy  of  a  judgment  debtor,  as 

such,  and  his  gratuiUnu  servieet  in 

managing  his  wife's  business.         ib 

iSSM  OORPOBATIORB,  6. 

Crbditors. 

Fbauddlbst  Cobybtancbs. 

HUSBARD  AND  WiFB,  1,  6,  6,  7, 8,  9. 
PrII/CIPAL  AMD  AOBHT. 
VbNDOR  ABO  PUBCHASBR,  6. 


DEED, 

Sh  Adtbbbb  P0B8B88ION 
Ejbctmbnt. 

Husband  and  Wifb,  8,  9. 
Limitations,  Statutb  op. 
Rbporiution  of  Dbbp. 


DITOBCK 

1.  A  deane  of  divorce,  giaated  tji 
court  In  Ohio,  where  neitbrtfih 
parties,  in  ftct,  resided  at  ibemi, 
without  any  appearance  bjtk  de- 
fendant, or  notice  to  him,czoB|ittb 
publication  of  a  notice  to  sfipeir.i 
a  newspaper,  is  not  valid  and  biadi; 
here,  so  aa  to  annul  a  msxri^eid- 
emnized  in  this  State.  (FoOoini 
the  dedaion  of  the  Govt  of  i^ 
peals,  in  Xtrr  v.  JTer,  41  S.  I 
272.)    PJMpt  ▼.  JZafar,  }SS 

2.  If  such  a  decree  contains  a  dindkii 
for  the  payment  of  alinooy,  it  ■ 
void  in  this  State,  as  to  the  iliBdDj 
whatever  its  effect  may  be  apoo  d» 
marriage ;  and  will  funushaofoini- 
ation  for  an  action  here  to  nam 
the  alimony  awarded  by  it        i 


E 


EJECTMENT. 

In  an  action  of  ejectment,  when  tk  | 
defendant  sets   up  as  an  eqaitilik    , 
defense  a  mistake  in  a  deed  txtasd  •; 
by  him,  under  which  the  ptotf  * 
claims,  a  court  of  equity  would  ix 
attempt  to  make  a  decree  lUnaS 
the  legal  effect  of  such  deed,  v^ 
the  other  parties  to  thst  oooivT'    | 
ance,  as  well  as  subseqaeot  pll^    I 
chasers  for  value,  who  hsTe  en- 
veyed  with  warranty,  were  befcceii 
Oramtr  v.  Benim,  21(  ', 


EQUITABLE  DEFEK8E. 

See  Ejbctmbbt. 
Equity. 

LlM ITATIOB8,  StaTCTI  OF. 


EQUITABLE  LIENS. 

1.  An  equitable  claim  on  Isod,  v^ 
existed  prior  to  the  recoreiy  « * 
judgment,  is  given  a  preference o** 
Judgments  docketed  ^flenftrds;W 
in  no  case  is  that  prefereooe  gi^ 
where  the  equitable  right  did  b^ 
exist  prior  to  the  recowry  ^  J* 
Judgment.    Cook  v.  Kn^ft,        *^ 

2.  There  is  no  principle  of  eqvilT^ 
which  a  porchaaer  of  retl  eea*^ 
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or  of  a  lease  which,  at  the  time  of 
the  purchase,  is  subject  to  the  lien 
of  a  judgment,  can  claim  tliat  im- 
provements subsequently  made  by 
him,  although  without  knowledge 
of  the  judgment,  are  exempt  from 
the  lien.  ib 

8.  If,  when  snch  lien  exists,  a  party 
voluntarily  expends  money  on  the 
premises,  the  same  become  subject 
to  the  lieu.  ib 

4.  The  principle  upon  which  equitable 
lieny  are  allowed  to  have  priority 
is,  that  the  contract  was  made  be- 
fore the  docketing  of  the  judgment. 
After  that  date,  the  property,  with 
any  subsequent  improvements,  is 
subject  to  the  lien.  ib 


EQUITY. 

1.  The  provision  of  the  Code  allowing 
a  defendant  to  set  forth  as  many 
defenses  and  counter-claims  as  he 
may  have,  whether  they  be  such  as 
were  formerly  denominated  legal  or 
equitable,  or  both,  seems  to  have 
been  construed  to  embrace  equita- 
ble causes  of  action  affecting  the 
equitable  right  of  the  plain tiflf  to  en- 
force his  legal  cau.se  of  action ;  and 
probably  such  was  the  intention  of 
the  provision.  i*«r  Talcott,  J.  6Va- 
mir  V.  Benton,  216 

2.  In  this  enlarged  sense,  an  equitable 
defense  or  counter-claim  to  a  legal 
cause  of  action  can  mean  nothing 
less  than  such  a  state  of  facts  and 
parties  as  would  induce  a  court  of 
equity,  in  the  exercise  of  its  general 
jurisdiction,  to  interfere  and  restrain 
the  prosecution  of  the  action  at 
law.  ih 

8.  A  conrt  of  equity  only  gives  relief 
in  cases  where  all  the  parties  whose 
rights  are  to  be  affected,  or  who  have 
a  direct  interest  in  the  question  to 
be  determined,  are  before  it.  ib 

4.  When  a  defendant  sets  up  and  seeks 
an  ac^udication  in  his  favor,  upon 
an  equitable  defense  or  counter- 
claim, he  is  pro  hoc  vice,  in  a  court 
of  equity,  and  must  rely  upon  its 
principles,  to  maintain  his  claims.  %b 

See  FORBCLOSITRB  SviT. 

Pabtitioh,  1. 
UsiTRT,  3,  4,  6,  6,  7. 

•    Vol.  LX.  44 


ESTATE. 


See  Landlord  avd  Tbvavt. 


EVIDENCE. 

1.  Evidence  of  a  conversation  between 
the  parties  at  the  time  the  defend- 
ants delivered  to  the  plaintiff  a  writ- 
ing claimed  to  be  a  contract,  was 
objected  to,  on  the  ground  that  what 
was  said,  at  the  time,  was  merged  In 
the  written  contract.  Held  that  aa 
the  plaintiff  was  proceeding  on  the 
theory  that  the  writing  was  not  the 
agreement,  and  that  the  conversation 
proved  it  was  not,  the  evidence  was 
admissible  for  that  purpose.  Hoag 
V.  Ofcen,  84 

2.  In  an  action  against  husband  and 
wife,  brought  by  judgment  creditors 
of  the  husband,  to  set  aside  convey- 
ances made  by  the  defendants,  as 
fraudulent,  the  examination  of  the 
husband,  taken  in  supplementary 
proceedings  against  him,  instituted 
by  another  creditor,  is  legitimate 
evidence,  so  far  as  it  affects  the 
husband.    Lormort  v.  Campbell^      62 

8.  But  neither  the  testimony,  the  acts, 
lior  the  declarations  of  the  husband 
can  be  used  as  legal  evidence  to 
implicate  the  wife,  or  to  fix  her 
conduct  as  fraudulent,  or  to  divest 
her  of  her  estate.  And  if  such  tes- 
timony is  given,  before  a  referee,  it 
is  his  duty,  upon  the  motion  of  the 
wife,  to  strike  it  out,  if  he  does  not 
intend  to  consider  it  evidence  against 
her.    Parkbs,  J.,  dissented.  ib 

4.  In  an  action  against  husband  and 
wife,  brought  by  judgment  creditors 
of  the  husband,  to  charge  the  sepa- 
rate estate  of  the  wife  with  the  judg- 
ment debt,  the  books  of  account  of 
one  B.,  (since  deceased,)  containing 
an  account  consisting  of  debt  and 
credit,  between  B.  and  the  husband, 
were  offered  for  the  purpose  of  prov- 
ing that  the  latter  had  paid  B.  for 
materials  which'  B.  bad  ftimished 
for  a  house  the  wife  had  built  upon 
her  land.  Mold  that  the  books  were 
clearly  incompetent  evidence,  as 
against  the  wife ;  the  account  there- 
in contained  being  between  other 
parties.    leham  y.  Sehafer,  817 
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6.  In  a  case  where  it  can  be  claimed 
Uiat  there  is  a  doubt  as  to  what  a 
word,  letter  or  figure,  contained  in 
an  instrument,  was  jntended  to  be, 
extrinsic  evidence  is  admissible  upon 
the  question,  and  does  not. infringe 
upon  the  general  rule  that  parol  evi- 
dence is  not  admissible  to  change 
or  explain  a  written  instrument ;  the 
object  of  the  inquiry  being  to  ascer- 
tain what  the  language  of  the  in- 
strument in  fact  is,  and  not  to  give 
it  a  construcUou.    Arthur  v.  JtoHrU^ 

680 

6.  Although  the  question  whether  the 
dispute  is  to  be  determined  by  the 
court,  or  by  the  Jury,  does  not  neces- 
sarily arise  in  an  action  tried  be- 
fore a  referee,  performing  the  office 
of  both  court  and  Jury,  yet  the  sens- 
ible rule  is,  that  the  question  is  one 
of  fact,  for  the  Jury;  and  such  is 
the  weight  of  authority.  ib 

7.  When  the  quiestion  is  about  a  figure, 
in  the  year  of  payment  of  a  prom- 
issory note,  the  testimony  of  the 
person  who  drew  the  note,  as  to 
what  the  figure  was  intended  to  be, 
and  that  at  the  time  of  the  making 
of  the  note  the  figure  in  question 
was  read  to  the  maker,  as  a  cipher, 
is  admissible. 

*8.  In  such  a  case,  the  reading  of  the 
note  to  tlie  maker  is  part  of  the  re$ 
getkft  and  proof  of  it  admissible  for 
that  reason.  ib 

Sh  Answer. 

Assault  and  Battkrt.  . 
Sbditgtion. 

VbNDOB  AMD  PUBCHABBR. 

Wills,  10,  11, 12. 


EXCEPTIONS. 
Se$  Criminal  Law,  4. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  In  every  case,  when  a  complaint  is 
made  to  a  fiun*ogate,  under  the  pro- 
visions of  the  Revised  Statutes,  that 
the  circumstances  of  a  person  ap- 
pointed executor  are  so  ^'  prtearitnu^^ 
as  not  to  afford  adequate  security  for 
his  due  administration  of  the  estate, 
(2  R,  S.  72,  %  18,)  it  must  depend 
upon  its  own  peculiar  features  and 


drcumstanoes ;  of  which  the  ar- 
rogate is  the  appropriate  judge. 
8hid(U  V.  Shi^dt,  M 

2.  The  circumstances  of  an  executor 
are  preearioM^  within  the  meaiu^ 
and  intent  of  the  statute,  only  wIm 
his  character  anii  conduct  pmect 
such  evidence  of  improvidflDoe  or 
recklessness  in  the  mansgemeotof 
the  trust  estate,  or  of  bis  own,  is  b 
the  opinion  of  prudent  sod  diiciHt 
men  endangers  its  security.        i 

3.  Though  bankruptcy  might  fnnii 
a  reason  for  superseding  an  execi- 
tor,  poverty  does  not  A 

4.  The  selection  of  a  trustee  is  in  iodi- 
cation  of  the  highest  degree  of  pff- 
sonal  confidence;  and  ebaradtf, 
rather  than  pecuniary  responribiErf, 
controls  the  selection.  And  it  woidd 
be  arbitrary,  as  well  as  unjust,  fort 
court  to  adjudge  that  a  penooof 
suflScient  capacity  to  make  a  n& 
had  not  enough  to  select  a  tnstee 
to  manage  the  estate  as  executor.  4 

Su  ACCOUBT. 


EXPRESS  COMPANIES. 

S49  COR8IOBOS  ARD  C0BSI6IBL 


F 


FAST  DRIVING. 
See  NROLX6EVCB. 


FENCES. 

1.  The  general  rule  that  where  a  pv^ 
is  the  owner  of  personal  property 
which  is  upon  the  land  of  another, 
the  former  cannot  cpmmita  trew<>| 
by  entering  and  taking  it  awiT.w* 
not  apply  to  that  entry  of  a  jart? 
which  is  necessary  to  enable  \m^ 
make  a  partition  fence  between  hi* 
and  an  adjoining  owner.  Oirpt^^ 
V.  Baltey,  » 

2.  The  law  compels  each  owner  to 
make  his  portion ;  and  this  cinw 
with  it  the  right  to  such  nec««»y 
occupation,  for  the  time  being:  V 


Tpqnired,  to  comply  with  such  legal 
duty.  a 


FORECLOSURE  SUIT. 
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FORFEITURE. 
6Sm  Li;rDLORD  avd  Tbvavt. 


1.  AccordiD|r  to  the  settled  rule  of 
equity,  a  mortgagee  cannot,  in  an 
action  to  foreclose  his  morU^e, 
call  in  as  parties,  persons  claiming  in 
hostility  to  the  title  of  the  mortgagor, 
and  have  the  legal  title  ac^udged  in 
the  equitahle  action.  The  question 
of  legal  title  is  a  question  of  law, 
and  to  he  deteimiiied  in  an  action 
of  ejectment,  at  law.  Brundage  t. 
Th*  Ihmeatie  and  Foreign  Miuionary 
Society,  204 

2.  The  plaintiff,  on  being  applied  to  by 
W.  to  purchase  a  bond  and  mort- 
gage given  to  W.  by  the  defendant, 
declined  purchasing,  but  agreed  to 
takei  the  same  to  sell,  as  a  broker  for 
the  mortgagee,  fur  a  compensation 
agreed  upon.  The  securities  were 
thereupon  assigned  to  him,  by  W., 
to  enable  him  to  negotiate  and  trans- 
fer a  title  to  a  purchaser,  and  for  no 
other  purpose,  except  that  out  of  the 
avails  of  the  sale  he  sliould  retain 

>  enough  to  pay  and  satisfy  a  Judg- 
ment he  held  against  W.,  and  release 
a  levy.  But  atler  having  obtained 
the  assignment,  he  refused  to  sell 
and  assign  the  bond  and  mortgage, 
but  claimed  to  retain  the  same  as 
his  own  property,  without  paying 
W.  anything,  and  refused  even  to 
satisfy  the  judgment,  or  to  release 
the  levy.  Mdd,  1.  That  the  plaintiff 
had  obtained  no  title  to  the  securities 
which  he  could  enforce  against  the 
mortgagor;  and  that  in  an  action 
of  foreclosure  brought  by  him,  the 
mortgagor  could  set  up  as  a  defense 
that  he  had  paid  the  mortgage  debt 
to  the  mortgagee,  and  taken  a  dis- 
charge from  him.  2.  That  the  plain- 
tiff had  acquired  no  right  to,  or 
equity  in,  the  bond  and  mortgage, 
even  to  the  extent  of  his  judgment, 
which  must  be  deemed  to  be  satis- 
fled  by  the  levy,  while  the  levy  re- 
mained.   HaU  Y,  JSrwin,         ^     849 

$06  Inpartb,  4,  5,  6. 
Practicx,  6. 


FOI^EIGN  CORPORATIONS, 
See  Cbbditobh*  Sitit. 


fr)lud. 

Fraud  ayoids  all  ccAtracts,  and  trana- 
fers  of  title,  into  which  it  enters,  at 
the  election  of  the  party  defrauded* 
HaU  V.  Snom,  849 

See  AoRBBMBVT,  8. 

FORBCLOBURE   SuiT,  2. 

Maxims. 

Vendor  akd  Purohabbb,  1, 
2,  8,  6. 


FRAUDS,  STATUTE  OF. 
See  Agrbbmbht,  1,  2. 

FRAUDULENT  CONVEYANCES. 

1.  A  finding  of  fact,  by  a  referee,  that 
conveyances  were  made  with  intent 
to  hinder,  delay  and  defraud  the 
future  creditors  of  the  grantor,  when 
the  whole  case  shows  that  there  were 
then  no  creditors  to  be  defrauded, 
is,  in  law,  sinSply  absurd,  or  rather, 
a  legal  impossibility.  P«r  Potter,  J. 
Lorviore  v.  CtrntpbeU,  62 

2.  Our  statute  of  uses  and  trusts  only 
makes  conveyances  fraudulent  and 
Yoid  as  against  the  creditors  of  the 
grantor  at  the  time  of  the  convey- 
ance. H 

« 

8.  Even  though  a  conveyancie  be  yoIud- 
tary,  it  may  be  upheld  as  against 
the  subsequent  creditors  of  the 
grantor.  tft 

See  Hubbard  and  Wipb,  8,  9. 


a 


GENERAL  ISSUE. 

1.  Want  of  consideration  could  always 
be  shown,  under  the  general  issue. 
Anything  which  tended  to  show  that 
a  party  to  an  instrument  never  had 
|i  cause  of  action  against  the  other 
party  to  it,  was  always  competent 
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imdOT  a  geoen]  dadal  of  the 

of  action  alleged,  and  is  lo  stilL 

2.  Bnt  this  rale  does  not  mp^j  to  the 
bolder  of  n^otiable  paper,  who 
lakes  it  in  good  iSuth  before  H  be- 
eomes  due,  in  the  usual  ooarw  of 
trade.  th 


OOOD^WUL. 
8it  Pabtvbbbhip. 


GUARDIAN  AD  LITEM. 
8h  Pabtitioh,  8,  4,  5. 


H 


HABEAS  CORPUS. 
8st  Cbixinal  Law,  2. 


HIGHWAYS, 

1.  Highway  commisBioners  are  not  aa- 
thorized  to  make  any  order  for  the 
removal  of  encroachments,  except 
in  the  case  of  a  highway  laid  out  ac- 
cording to  the  statute.  Chritty  ▼. 
Nttctm,  832 

0 

2.  Unless  the  highway  has  been  laid 
ont  and  recorded  in  conformity  with 
the  statute,  there  can  be  no  proceed- 
ing by  the  commissioners  of  high- 
ways for  an  encroachment.  ib 

8.  Nor  will  an  action  lie,  in  such  a  case, 
by  the  commissioners,  lo  recover  the 
penalties  given  by  statute  for  neg- 
lecting to  remove  alleged  encroach- 
menla  on  Uie  highway,  in  obedience 
to  the  order  of  Uie  commissioners,  ib 

4.  Where  an  order,  purporting  to  be 
made  by  commissioners  of  highways, 
was  signed  by  two  of  them,  only, 
and  it  did  not  appear  from  it  that 
the  other  commissioner  was  notified 
to  attend,  or  had  any  knowledge  of 
the  proceieding ;  nor  was  there  any- 
thing to  show  that  any  preliminary 
steps,  sucli  as  tlie  statute  requires, 


ksd 

was  aoiiffiKy, 


6. 


en  of  highways^ 


attend  a  meriniK  for  the 
deUberaling    upon     an 
"  to  esUblish  the  old  ABe^j  rtai 
as  a  public  highway  ;**  SitU  Ifaai  ao 


sadi  proceeding,  as   tfaa:t 

thorized  bj  the  statute,  the  pnhfic 

could  acquire  no  riglits  nifeder  it.    A 

6.  A  highway,  opened  and  worked  far 
a  short  part  of  the  ditttanfy.  oolj , 
and  not  opened  or  worked,  as  de- 
scribed in  the  surrey,  or  in  any  man- 
ner, on  a  particular  portion  Uiered^ 
until  alter  the  lapse  of  nenrly  Ibnr- 
teen  years,  from  the  time  of  iia  lie- 
ing  laid  out,  ceases  to  be  a  highway 
for  any  purpose,  at  the  place  wfaeie 
it  is  not  op^ied  or  worked.  il 

7.  In  an  action  for  wrongftilly  divert- 
ing a  watercourse  on  the  pilaintiir% 
land,  where  the  defendant  JustifieB 
as  overseer  of  liighways,  it  is  erxooe- 
ous  for  the  judge  to  iustmct  the  jury 
that  such  divei-sion  was  nnlawfol, 
and  that  the  plaintiff  is  en  tilled  to 
recover  tiie  damages  he  has  sostained 
by  reason  thereof;  it  being  an  in- 
struction to  the  Jury  that  the  plain- 
tiff is  entitled  to  recover,  and  not 
a  mere  intimation  of  an  opiuioQ  on 
a  question  of  fact.  Jfermt  t.  Me- 
CUamtf 


8.  It  is  also  error  for  the  court  to  in- 
struct the  jury  that  if  they  should 
come  to  the  conclusion  that  the  de- 
fendant acted  maUeunuiy  in  diverting 
the  water,  to  injure  the  pfauntil^ 
then  the  latter  is  entitled  to  recover 
all  the  damages  he  has  sustained; 
whether  the  defendant  had  a  right 
totumthewaterornot;  this  amount- 
ing to  an  instruction  to  the  jury 
that  notwithstanding  a  public  offi- 
cer may  be  fully  warranted  and  duly 
authorized,  in  law,  to  do  the  act 
complained  of,  yet  his  motiYes  are 
the  subject  of  inquiry  by  the  jury, 
and  that  if  tbey  come  to  the  ooodu- 
sion  that  his  motives  were  selfish 
and  sinister,  then  the  act  beoooKa 
unlawful.  A 

9.  Such  a  rule,  determining  the  liabil* 
ity  of  public  officers,  not  according 
to  the  lawfulness  of  their  acts,  but 
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acoording;  to  what  a  juxy  may  sup- 
pose to  have  been  their  secret  mo- 
tives,  coyld  not  be  tolerated.  ib 

8e$  CovBTiTTTTiONAL  Law,  5,  6, 7. 

LOCKPOST,  (OiTT  OP.) 
MdKICIPAL  CORPOBATtOVa. 


HUSBAKD  AND  WIFE. 

1.  Where  a  wife  has  an  equitable  in- 
terest in  land  conveyed  to  her  hus- 
iMind,  by  reason  of  her  having  paid  a 
part  of  the  purchase  money,  such 
interest  will  be  protected,  as  against 
her  husband's  suhtequmi  creditors. 
Lonnort  v.  Can^phdi^  62 

2.  Where  a  husband  had  a  vested  in- 
terest in  the  personal  estate  which 
his  wife  owned  at  the  time  of  the 
marriage ;  Bdd  that  the  subsequent 
reduction  of  it  to  his  possession,  even 
though  a  part  of  it  came  into  his 
hands  after  the  taking  effect  of  the 
act  of  the  legislature  of  1848,  "  for 
the  more  effectual  protection  of  the 
property  of  married  women,"  did  not 
change  his  title  to  it.  ^riggt  v. 
MiieSm,  288 

8.  In  respect  to  marriages  occurring 
prior  to  that  act.  all  the  personal 
estate  owned  by  the  wife,  at  the  time 
of  the  marriage,  or  acquired  by  her 
during  coverture,  if  reduced  to  |)os- 
session  by  the  husband,  immediately 
became  his  ;  unless  there  had  been 
an  agreement  prior  to  the  marriage, 
amounting  to  an  ante-nuptial  agree- 
ment; or,  by  some  agreement  be- 
tween them  afterwards,  it  became 
her  separate  estate;  or  was  settled 
upon  her  by  a  post-nuptial  settle- 
ment, ib 

4.  The  teparate  estate  of  a  married 
woman,  is  such  property  as  is  in 
some  way  settled  upon  hef  for  her 
separate  use,  without  any  control 
over  it  on  the  part  of  her  husband,  ib 

5.  If  the  legal  title  to  property  is 
shown  to  have  been  in  the  husband, 
the  emu  is  upon  the  wife,  claiming 
it  as  her  separate  estate,  to  prove 
that  it  is  such.  This  she  cannot  do, 
as  against  his  creditors,  by  showing 
a  conveyance  to  her,  fh>m  the  hus- 
band, wiUiout  consideration.  ib 


6.  A  post-nuptial  settlement,  although 
it  would  be  upheld  in  equity,  as  t^ 
tween  the  husband  and  wife,  would 
be  presumptively  void  as  against  an- 
tecedent creditors  of  her  husband,  ib 

7.  The  wife  cannot  set  up  her  equity 
in  such  a  settlement,  as  against  such 
creditors.  ib 

8.  M.  being  indebted  to  his  wife  jn  the 
sum  of  $2120,  for  money  received 
from  her  estate,  and  to  other  per- 
sons in  a  larger  amount,  and  being 
insolvent,  conveyed  all  his  property, 
worth  at  least  $4^00,  to  L.  fur  the 
purpose  of  securing  the  said  sum  of 
12120  due  to  his  wife;  and  L.  there- 
upon conveyed  the  same  property 
to  M.'s  wife.  Held  that  the  property 
conveyed  so  far  exceeded  in  value 
Uie  amount  it  was  intended  to  secure, 
that  it  was  of  itself  sufficient  to 
authorize  the  holding  that  the  con- 
yeyance  was  fraudulent  as  against 
the  antecedent  creditors  of  M.  with- 
out the  finding  of  aeimt  or  meditated 
fraud.  ib 

9.  And  it  appearing  that  it  was  a  con- 
veyance of  not  merely  enough  to 
secure  the  grantor's  wife  to  tlie  ex- 
tent of  the  moneys  claimed  to  have 
been  received  by  him,  but  of  all  the 

'remainder  of  his  estate,  and  more 
than  sufficient  for  the  pretended  ob- 
ject; and  that  there  was  a  quiet 
acquiescence,  by  the  wife,  that  her 
husband  should  use  her  estate  as  his 
own;  he  mingling  it  indiscriminately 
with  his  own,  in  business,  for  a 
period  of  from  twelve  to  nineteen 
years,  without  a  recognition  of  its 
separate  existence  by  even  a  written 
receipt,  memorandum,  or  separate 
instrument;  and  without  his  ever 
having,  during  that  period,  ac- 
counted for  interest  or  principal,  or 
even  talked  about  it,  until  his  h<ma 
fid»  creditors  were  about  to  call  for 
it ;  it  was  further  held  that  this  was  a 
kind  of  trust  or  settlement  that  could 
not  be  recognized  by  any  rule  of  law 
or  equity,  to  stand  against  the  rights 
of  M.*s  antecedent  creditors.  ib 

10.  A  married  woman,  having  a  sepa- 
rate estate,  may  employ  her  hus- 
band, as  her  agent,  to  transact  any 
or  all  of  her  business;  and  hence 
she  may  contract  with  him  to  do  all 
her  work,  or  any  part  of  it,  by  the 
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Job,  for  a  stipulated  price.    Jbtr- 
kmki  ▼.  MifthtnM,  406 

11.  A  married  woman,  being  engaged 
in  bailding  a  house  on  premises 
owned  by  h^r  separately,  let  the 
digging  of  the  cellar,  and  the  laying 
of  the  cellar  wall,  to  her  husband  by 
the  job.  The  husband  employed 
the  plaintiff  to  plow  and  scrape  and 
level  off  the  lot,  and  he  perfoimed 
work  of  that  kind,  supposing  the 
husband  to  be  the  owner  of  the  prop- 
erty. No  part  of  such  woik,  how- 
ever,  was  done  upon  the  husband's 
job  of  digging  and  walling  up  the 
cellar.  MM  that  the  case  stood 
simply  upon  an  employment  of  tl>e 
plaintiff  by  the  husband,  to  work 
for  his  wife,  upon  her  se^iarate  prop- 
erty, without  any  express  agreement 
whether  he  should  be  paid  by  the 
husband,  or  the  wife.  And  that  tlie 
wife  knowing  the  plaintiff  was  at 
work  there,  and  seeing  the  kind  of 
work  he  was  doing,  the  law  would 
imply  a  promise,  on  her  part,  to  pay 
for  the  services,  if  it  was  in  fact  her 
work.  ib 

8h  Grimihal  Law,  12. 
Dbbtor  abd  Cbbditor. 
Eyidxncs,  2,  8,  4. 


INFANTS. 

1.  An  infant  defendant  cannot,  while 
an  infant,  waive  the  defect  that  he  did 
not  appear  by  guardian.  McMurroy 
v.  McMmray]  117 

2.  It  is  not  a  mere  irregularity  to  take 
a  Judgment  against  an  infant  defend- 
ant, without  the  appointment  of  a 
guardian  ad  litem  for  him.  It  is 
error  in  fact.  ib 

8.  But  as  the  writ  of  error  has  been 
abolished,  there  seems  to  be  no 
other  mode  of  obtaining  relief  against 
such  a  judgment  than  by  motion 
to  set  it  aside.  ib 

4.  And  if  a  judgment  of  foredosure  is 
obtained  against  infiant  defendants 
without  any  appointment  of  a  guard- 
ian ad  litem  for  them,  the  judgment 
is  erroneous,  and  will  be  set  aside, 


as  a  matter  of  right,  if  the  Dotim 
is  made  in  proper  time,  d 

6.  But  as  the  omission  to  procure  nth 
appointment  is  not  a  mere  irregik- 
Ity,  the  infants  are  not  bound  Iobioti 
at  the  earliest  possible  opportosit^. 

a 

6.  Where,  however,  infant  delendanti, 
instead  of  moving  to  set  aside  t 
judgment  of  foreclosure  rKOTovd 
against  them,  as  soon  ss  tbey  m- 
erally  came  of  age,  delayed,  respect- 
ively, about  nine,  seven  and  Ibsr 
years ;  it  was  held  that  innooeDt  pir- 
ties,  who  had  in  the  meaniime  b^ 
come  interested  in  the  mortgaged 
premises,  ought  not  to  suffer  bj  tb» 
deliur.  A  motion  to  set  aside  d» 
judgment  was  therefore  denied,  biu 
without  prejudice  to  their  rigbt  to 
bring  an  action  of  ejectment,  or  aa 
action  to  redeem,  in  order  to  \sA 
their  claim  to  set  aside  the  jod^ 
ment  as  being  absolutely  veiL      ^ 

See  PisTiTioB,  8,  4, 5. 


INNKE£P£B. 
See  Bailxbnt. 


INJUNCTION. 

1.  Under  the  acts  of  the  lAgisl&tara 
requiring  a  license  to  to  be  obtained, 
for  theatrical  or  dramatic  perfom- 
ances,  &c.,'in  the  city  of  New  York, 
{Lowe  c/1839,jp.  11 ;  Lmee  •/1860, 
p.  999 ;  Lowe  of  1862,  p.  476,)  an  io- 
junction  will  lie,  to  restraio  im- 
promptu perfonnances,  com^tiiif 
of  solos,  duets  and  other  sooes,  in 
a  public  place,  or  "  garten,"  upon  a 
raised  stage  or  platform,  by  acton 
dressed  in  costumes  adapted  to  tbt 
characters  of  the  piece ;  for  admis- 
sion to  which  a  price  is  charged. 
The  Society  for  the  Reformatm  e/ 
Juvenile  DdinqumU  v.  JMera,        loi 

t 

2.  Where,  upon  a  motion  to  dissolfi 
an  injunction,  the  defendant,  in  his 
affidavits,  sets  up  new  matter,  ex- 
planatory,  or  in  the  nature  of  a 
confession  and  avoidance,  the  plain- 
tiff may  read  new  affidavits,  in  re- 
ply thereto.  it 

See  Pabtmbrsbip,  2,  8,  5. 
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INSURANCE  COMPANIES. 

Where  the  charter  of  an  insurance 
company  authorized  the  company  to 
receive  notes  for  premiums,  in  ad- 
Tanoe,  and  declared  that  such  notes 
should  be  deemed  the  absohite  prop- 
erty of  the  company,  and  might '.'  be 
used  for  the  payment  of  losses  and 
liabilities,  and  for  any  other  purpose 
connected  with  the  business  of  the 
company ;  and  when  negotiated  and 
in  'the  hands  of  third  persons,  shall 
not  be  subject  to  any  equitable 
claim  or  offset ;"  Held  that  this  au- 
thorized a  transfer  by  the  company 
of  a  premium  note  in  absolute  pay- 
ment, or  as  security  for  the  payment, 
of  a  valid  debt  of  the  company.  Th§ 
Ortat  WeUem  Inntranee  Compcmy  v. 
Thayer,  688 


INSURANCE,  (FIRE.) 

1.  Where  a  policy  of  insurance  against 
fire  referred  to  the  appHeatum^  "  for 
a  more  full  and  particular  descrip- 
tion, and  forming  a  part  of  this 
policy;"  and  declared  that  the  policy 
was  made  and  accepted  in  reference 
to  the  terms  and  conditions  there- 
in contained  and  thereto  annexed, 
which  were  declared  to  be  a  part  of 
the  contract ;  Hdd  that  by  force  of 
such  reference,  the  application  was 
made  a  part  of  the  contract.  Shoe- 
maker  v.  The  Glens  Falle  Ineuranee 
Company ,  84 

2.  The  conditions  annexed  required  that 
applications  for  insurance  should 
be  in  writing,  and  that  any  misrep- 
resentation, concealment,  suppres- 
sion or  omission  of  facts  or  cir- 
cumstances known  to  the  insured, 
increasing  the  hazard,  should  avoid 
the  policy.  The  defendant,  in  an 
application  for  insurance  upon  prem- 
ises covered  by  a  mortgage,  falsely 
stated  tliat  there*  was  no  incum- 
brance thereon ;  and  at  the  foot  of 
such  application  covenanted  and 
agreed  to  and  with  the  insurers  that 
"  the  foregoing  statement  is  a  just, 
full  and  true  exposition  of  all  the 
facts  and  circumstances  in  regard  to 
the  condition,  situation,  value  and 
risk  of  the  property  to  be  insured, 
so  far  as  the  same  are  known  to  the 
applicant  and  are  material  to  the 
risk."  H4d  that  this  covenant  was 
a  warranty.  ih 


8.  Whatever  is  expressly  embraced  in 
a  policy,  or  in  any  condition  or  col- 
lateral instrument  annexed  thereto 
and  made  expressly  a  part  of  the 
contract,  is  a  warranty  in  respect  to 
the  facts  specified  therein,  or  clearly 
referred  to.  ih 

4.  This  rule  applies  to  all  substantial 
statements  which  relate  to  the  risk, 
and  not  to  matters  merely  stated  in- 
cidentally, ib 

5.  When  the  question  as  to  the  mate- 
riality of  a  statement  made  by  an 
applicant  for  insurance  arises  upon 
a  representation  unconnected  with 
a  warranty,  the  materiality  of  the 
statement  presents  a  question  of  fact 
to  be  submitted  to  the  jury.  But 
when  there  is  a  specific  inquiry  in 
regard  to  incumbrances  by  mort- 
gage, and  the  answer  is  positive, 
denying  the  existence  of  any  mort- 
gage upon  the  premises,  the  question 
of  the  materiality  of  the  statement 
in  respect  to  the  risk  is  settled  by 
the  parties  as  matter  of  eontraet.     ib 


INTERNAL  REVENUE  ACT. 

1.  The  power  of  summary  seizure  and 
forfeiture  conferred  by  the  74th  sec- 
tion of  the  act  of  congress  known 
as  the  Internal  Revenue  Ael,  upon 
the  revenue  officials,  to  be  exercised 
at  their  discretion,  is  an  extraor- 
dinary power,  in  derogation  of  com- 
mon right.  And  if  it  can  be  main- 
tained, consistently  with  that  clause 
of  the  cons titu tit  m  which  provides 
that  no  person  shall  be  deprived  of 
his  property  without  due  process  of 
law,  or  consistently  with  that  other 
provision  which  declares  that  the 
right  of  the  people  to  be  secure  in 
their  effects  against  unreasonable 
seizures,  shall  not  be  violated,  the 
statute  conferring  it  must  be  most 
strictly  interpi-etod,  and  cannot  be 
extended,  as  against  the  citizen,  be- 
yond what  the  language  of  the  act 
imperatively  requires.  Oroeby  v, 
Brcwn^  648 

2.  It  is  only  in  case  of  contumacy  in 
refuting  to  produce  and  exhibit  the 
receipt  for  the  lioen.se-tax  which  the 
person  of  w^om  its  production  is 
demanded  has,  that  the  seizure  men- 
tioned in  section  74  of  the  act,  is 
authorized.     And  the  power  con- 
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ferred,  to  aeixe,  assomes  that  there 
is  a  receipt  which  may  be  pro- 
duced, ib 

8.  The  authority  to  seize  the  property 
of  .a  peddler,  iioder  that  sectiOD, 
wafl  ODly  iDteoded  by  congrras  to 
secure  the  production  and  exhibi- 
tion to  the  officer  of  snch  receipt  or 
oTidence  of  payment  as  might  have 
been  issued  to  the  peddler  by  the 
collector;  and  not  to  authorise  a 
seizure  in  case  the  required  special 
tax  had  not  been  paid.  i6 

4.  The  right  to  seize  and  forfeit  the 
team  of  a  peddler  is  not  conferred 
upon  assistant  assessors  of  internal 
revenue  on  account  of  the  insuffi- 
ciency, in  their  opinion,  of  the  amount 
paid  as  a  special  tax,  or  for  any 
defect  which  they,  may  think  exists 
in  the  form,  or  substance,  of  the 
receipt  which  has  been  issued  by 
the  collector,  and  which  is  produced 
and  exhibited  to  them,  on  demand,  ib 

6.  They  are  not  called  upon  to  exer- 
'  cise  the  judicial  power  of  determin- 
ing such  questions,  but  only  to  act 
upon  a  patent  fact  within  their  own 
cognizance.  ib 


JUDGE'S  CHARGE. 

See  Highways,  7,  8. 

Phtsiciams    avd    Surobons,  10, 

12,  16, 17. 
Railroad  Compakibs,  1. 
Sbduction,  8. 
UsB  AND  Occupation,  6. 


JUDGMENT. 

1.  A  judgment  rendered  by  a  court 
that  has  not  obtained  juiisdiction 
of  the  subject  matter  to  which  it 
relates,  and  of  the  persons  to  be 
bound  thereby,  is  utterly  void. 
Fhelpe  v.  Baker,  107 

2.  If  there  is  any  excepUon  to  the  rule, 
it  is  to  be  found  in  cases  in  which 
the  proceedings  are  in  rem,  and 
where,  from  the  necessity  of  the 
case,  it  is  exceedingly  difficult,  if 
not  impossible,  to  discover  the  par- 


ties ownins:  or  hiterested  in,  te 
property,  and  when  delay  lor  tte 
purpose  of  bringing  them  into  court, 
would  retsnlt  in  the  destruction  eC 
the  property,  or  in  a  total  fcilwe  ef 
justice.  # 

8.  It  has  been  repeatedly  held  t^ 
when  a  suit  is  oomndeooed  by  tte 
attachment  of  property,  tiie  jo^- 
ment  recovered  tbereiu  is  Talid,  so 
far  as  the  title  to  the  property  at> 
tached  is  concerned,  but  inoperative 
for  any  ^ther  purpoee,  ms  to  the 
defendant  who  hsis  not  appeared, 
or  been  personally  served  with  pro- 
per MuLLur,  P.  J.  il 


4.  This  court  has  power  to  set  aside 

a  judgment,  on  motion,   where  it 

*  clearly  appears  that  the  plaintiff  had 

no  legal  cause  of  action.  ^ 

6.  The  provision  of  the  constitatioD 
of  the  United  States  which  declares 
that  full  ftuth  and  credit  shall  be 
given,  in  each  State,  to  the  publie 
ads,  records  and  judicial  proceed- 
ings of  every  other  State  (art.  4  4  1) 
applies  only  to  judgments  of  the 
courts  of  any  of  the  United  States, 
where  both  parties  are  within  its 
jurisdiction  when  the  suit  was  ooui- 
menced,  and  where  the  defendant 
was  served  with  process,  and  bad, 
or  might  have  bad,  a  fair  trisd  of  the 
cause.  ik 

6.  If  a  creditor  give  his  debtor  in  ex- 
ecution permission  to  sio  at  large 
beyond  the  jail,  or  its  llberUe«,  the 
judgment  is  absolutely  discharged. 
Boneeted  v.  GarUttffhouee,  '338 

7.  And  this  is  so,  even  where  the  debtor 
agrees,  in  consideration  of  such  |>er> 
mission,  that  he  will  still  be  boaud 
by  the  judgment,  and  that  tlie  plun- 

'  tiff  may  re-aiTest  him  on  suioth«' 
execution,  in  case  he  does  not  pay 
the  judgment  ik 

8.  All  the  cases  go  upon  the  ^n>und 
that  the  debt  is  eatUJM  by  the  arrest 
of  tlie  person ;  and  the  judj^ment  is 
of  no  further  validity  or  force,  if  tlie 
plaintiff  has  consented  to  a  discharge 
from  the  aiTest.  If  the  discharge  b 
by  the  act  of  the  law,  it  ia  otherwise. 
Fer  JoansoB,  J.  li 

9.  The  rule  being  thus  settled  that  an 
I     arrest  operates  as  a  satisXactioD  of 
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the  jadgment,  if  the  defendant  is 
discharged  therefrom  by  the  act  and 
consent  of  the  plaintiff  in  the  Judg- 
ment, such  judgment  ought  to  be 
satisfied  of  record,  instead  of  being 
allowed  to  remain  of  recdrd,  as  an 
apparent  claim  and  cloud  against 
the  defendant.  ib 

10.  Where  the  defendant,  being  arrest- 
ed and  imprisoned  upon  execution, 
was  released  and  discharged  from 
arrest,  by  the  plaintiffh,  upon  his 
written  promise  "  that  such  release 
shall  not  affect  or  impair  my  liabil- 
ity on  the  judgment  in  this  action, 
or  my  liability  to  |irreMt  after  the 
appeal  shall  have  been  decided  and 
the  stay  inoperative;"  Held  that  the 
judgment  was  discharged ;  and  that 
the  defendant  was  entitled  to  have 
it  vacated  and  discharged  of  record. 

ib 

11.  It  $iem$  the  principle  would  be  the 
same,  even  if  it  were  shown  that  the 
action  was  brought  by  the  plaintifl& 
in  their  official  characters  as  com- 
missioners of  elcise,  and  the  recov- 
ery was  for  penalties  incurred  by 
the  defendant  by  reason  of  his  vio- 
lation of  the  excise  law.  ib 

See  FoBBCLosuBK  Suit,  2. 
Infants,  2,  8,  4,  5,  6. 
Tenants  in  Common,  6,  7,  8. 


JURISDICTION. 

Posting  citations  in  public  places  with- 
in the  jurisdiction  of  the  -court  in 
which  proceedings  are  instituted, 
cannot  confer  any  legitimate  juris- 
diction over  defendants  who  are  non- 
residents, and  do  not  appear  to 
answer,  whether  they  have  notice  of 
the  suit  or  noL  The  effects  of  such 
proceedings  are  purely  local,  and 
elsewhere  they  will  be  held  to  be 
mere  nullities.    Fheipt  v.  Bakery  107 

See  Corporations,  2,  8,  4. 
judomknt. 
Practice,  4. 
Tbusi;^  and  Trubtbsb,  1,  2,  8. 


JUSTICE  OF  SUPREME  COURT. 


See  Bbnbvolbnt  Socibties. 


LANDLORD  AND  TENANT. 

• 

A.,  being  seised  of  an  aetata  of  infaer- 
itanoe,  or  ft'eehold,  capable  of  alien- 
ation or  of  being  mortgaged,  in  cer- 
tain premises,  by  virtue  of  a  lease 
thereof  to  him  for  three  livee,  which 
contained  a  covenant  against  waste, 
and  in  which  premises  the  plaintiff, 
his  wife,  "bad  an  inchoate  right  of 
dower,  he,  in  18<K),  executed  a  mort- 
gage upon  such  premises,  for  $700. 
In  1869  that  mortgage  was  fore- 
closed by  an  action  in  which  the 
plaintiff  was  a  party  defendant.  The 
premises  were  sold  under  the  judg- 
ment therein,  and  the  defendant  U. 

«  becoming  the  purchaser,  he  sued 
out  a  writ  of  assistance  and  placed 
it  in  the  hands  of  the  sheriff.  A.  ad- 
mitted that  he  had  committed  waste, 
by  reason  of  which  the  lease  was 
forfeited,  and  upon  that  pretext  he 
surrendered  the  poeeeeeion  of  the 
premises  to  the  hindlord ;  who  there- 
upon leAsed  the  same  to  the  plain- 
tiff. On  a  complaint  praying  for  a 
perpetual  injunction,  to  restrain  the 
sheriff  and  U.  from  interfering  with 
the  plaintiff's  possession ;  Udd^  1. 
That  upon  the  execution  of  the  mort- 
gage, the  mortgagee  stood  in  the 
place,  and  possessed  the  rights  of 
A.;  the  lessee  and  mortgagor,  sub- 
ject to  the  condition  in  the  mort- 
gage, and  subject  to  the  equities  of 
A.  and  to  the  reversion  of  the  re- 
mainderman at  the  termination  of 
the  lives  named.  2.  That  the  land- 
lord could  not  impair  the  rights  of 
the  mortgagee  by  any  act  of^is; 
and  his  tenant,  A.,  had  no  power, 
by  any  voluntary  act  of  his,  to  for- 
feit the  estate  he  had  previously 
aliened  by  mortgage.  8.  That  to 
the  extent  of  that  mortgage,  the 
mortgagee  possessed  rishts  that  the 
remainderman  could  only  obtain  by 
legal  steps,  as  against  him.  4.  That 
A.  the  tenant,  could  not  by  a  mere 
confession  of  waste,  to  the  landlord, 
and  without  judicial  action,  or  giv- 
ing the  mortgagee  his  day  in  court, 
to  protect  or  defend  his  rights,  sur- 
render up  or  convey  away  rights 
that  he  himself  had  previously  alien- 
ed to  anotlvor.  6.  That  the  mortga- 
gee possessed  rights  which  A.  could 
not  confess  away.    6.  That  this  was 
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in  effect  the  creation  of  a  new  estate, 
or  an  attempted  creation,  without 
the  evidence  of  it  being  in  writing. 
7.  That  the  surrender  of  an  estate 
being  required  by  statute  (2  £,  S. 
184,  (  60  to  be  in  wriUng,  the  call- 
ing it  a  forfeiture,  and  agreeing  it 
shall  be  a  forfeiture,  cannot  dispense 
with  the  requirements  of  the  statute, 
or  change  its  character.  8.  That 
the  plaintiff  was  foreclosed  by  Uie 
proceedings  at  law  to  which  she 
was  a  party,  and  of  which  she  had 
full  and  actual  notice,  and  could  not 
resist  the  proceedings  therein  to  car- 
ry into  efiisct  the  Judgment  against 
her  right  of  possession.  9.  That  the 
condition  in  the  lease,  giving  a  right 
of  re-entry  in  case  of  waste,  was  not 
a  limitation  of  the  estate  which 
would  authorize  the  landlord  to  talce 
peaceable  possession  at  its  termin- 
ation ;  but  the  estate  was  a  condi- 
tional one,  which  could  only  be 
determined  by  a  trial  and  abjudica- 
tion upon  the  rights  of  all  the  parties 
in  interest ;  or  by  the  legal  surren- 
der of  all  the  rights  of  all  the  parties 
m  interest    Allen  v.  Brown,  89 


LEASE. 
See  Landlord  and  Tenant. 


LIMITATIONS,  STATUTE  OF. 

1.  Where  a  deed  was  executed  In  1846, 
more  than  twenty  years  before  the 
commencement  of  an  action  of  eject- 
ment again.st  the  tirautor,  and  in  that 
action  the  defendant,  for  the  first 
time,  in  any  action  or  judicial  pro- 
ceeding, asserted  an  equitable  claim 
to  have  such  deed  reformed,  and  its 
legal  effect  varied,  on  the  gi'ouud  of 
mistake ;  it  was  held  that  such  claim 
was  barred  by  the  statute  of  limita- 
tions.    Cramer  v.  Benton,  216 

2.  The  right  to  demand  relief,  in  such 
a  case,  is  barred  by  the  statute  at 
the  expiration  of  ten  years  from  the 
time  when  the  cause  of  action  ac- 
crued ;  and  the  legislature,  by  per- 
mitting equitable  defenses  and  coun- 
ter-claims to  be  set  up  in  defense  to 
actions  at  law,'  did  not* intend  to  ab- 
rogate the  statute  of  limitfttions,  as 
to  such  cases.  ib 


8.  It  §e§m$  the  same  policy  whiefa  pro- 
hibits the  oommeDoement  of  an  ac- 
tion upon  such  a  cJaim  after  the  tas 
specified  in  the  at&tate,  is  equBy 
applicable  to  the  use  of  ft  as  a  de- 
fense, afterwards.  A 


LOCKPORT,  CITY  OF 

1.  The  common  council  of  the  city  <tf 
Ijockport  has  the  power,  and  it  is  r" 
duty,  to  make  and  repair  crosswa. 
in  that  city.  Such  power  and  duty 
are  not  left  to  be  inferred,  hat  are 
expressly  given  and  imposed  by  tiie 
city  charter.  Hmet  r.  OUy  of  'LoA- 
port,  •  378 

2.  If  the  common  council,  althooEk 
cognizant  of  detects  ui  a  crosswalk, 
rendering  it  unsafe,  gives  no  direc- 
tions *to  any  person  or  officer  to  re- 
pair the  walk,  it  is  guilty  of  neglect- 
ing a  duty  clearly  imposed.  4 

3.  Besides  the  duty  of  repairing  cross- 
walks, in  terms  unposed  upon  the 
common  council,  oy  the  city  charter. 
it  has  also  the  powers  of  commis- 
sioners of  highways. of  tO¥ims  conler- 
red  upon  it,  by  the  charter ;  and 
under  that  power,  it  is  the  impera- 
tive duty  of  the  common  councjl  to 
cause  crosswalks,  &c,  to  be  refiair- 
ed  ;  and  if  it  is  not  done,  the  cit  j  is 
liable  for  whatever  damages  iiidi> 
viduals  may  sustain  by  reason  of 
such  omission.  4 

4.  Although  the  language  of  the  char- 
ter is'  ^lermissive,  "The  common 
council  nwy  regulate,  repair,"  &,c., 
it  may  not  omit,  in  its  discretion,  to 
perf<»rm  the  duty,  without  beinv 
liable  for  damages  resulting  fxtxn 
such  omission.  1} 


M 

MALPRACTICE. 

See  PHT8ICIAN8  ANnSlTBGBOBS. 


MANUFACTURING  CORPORA- 
TIONS. 

See  CoPoaanoHS. 


INDEX. 


699 


MARRED  WOMEN. 


1.  Where  the  debt,  for  which  a  prom- 
issory note  is  given  by  husband 
and  wire,  is  the  debt  of  the  husband, 
the  wife,  in  becoming  a  party  to  the 
note,  is  a  mere  surety  for  her  hus- 
band.    Todd  V.  AttUBf  454 


2.  But  if,  in  such  a  note,  the  wife 
charges  and  creates  "a  lien  and 
claim"  upon  her  "  separate  real  and 
personal  property,  to  secure  the  pay- 
ment of  the  note,"  the  promise  is 
binding  in  law,  and  operates  to  cre- 
ate a  charge  upon,  and  to  bind,  such 
separate  estate  for  the  payment  of 
the  debt,  and  to  subject  it  to  execu- 
tion in  satisfaction  of  a  Judgment 
recovered  upon  the  promise.  ib 

8.  It  is  not  material  whether  the  sep- 
arate property  which  the  wife  has 
at  the  time  of  the  trial  is  the  same  as 
that  which  she  had  at  the  time  of 
signing  the  note.  ii 

4.  When  a  married  woman  creates  a 
Talid  obligation,  and  makes  it  a 
charge  upon  her  separate  estate,  it 
extends  to  her  whole  separate  es- 
tate which  she  may  have  at  the  time 
of  the  trial  and  judgment.  ib 

6.  As  long  as  the  obligation  continues, 
her  entire  separate  estate  is  devoted 
to  its  payment  and  discharge ;  un- 
less the  lien,  or  charge,  is  expressly 
limited  and  confined  to  some  specific 
portion  thereof.  ^ 

Si€  HnSBASD   AHD   WiPE. 


MAXTMS. 

Ex  dolo  nudo  turn  oritur  actio  is  a  maxim 
of  very  wide,  if  not  universal,  ap- 
plication. It  applies  even  to  the 
holder  of  commercial  paper,  and 
more  strongly  to  assignees  of  choses 
in  action.    Mall  v.  JSrunn,  849 


MENACES. 

1.  In  order  to  avoid  an  act  on  the 
ground  of  menace  of  arrest  or  im- 
prisonment, it  must  appear  that  the 
menace  was  of  an  unlawful  impris- 
onment, and  that  the  party  was  put 
in  fear  of  such  imprisonment,  and 


was  induced  by  such  fear  to  do  the 
act  in  question.    Ekapp  ▼.  Effde,  80 

2.  It  is  not  such  menace  as  will  avoid 
an  act,  if  the  party  is  only  menaced 
by  a  lawful  imprisonment  (b 

Sti  PBOMigaoaT  Notbb,  1. 


MESNE  PROFITS. 
Sh  Ubb  ahd  OcouPATioir,  4,  6. 

MISTAKE. 

See  EjBCTMBlTT. 

* 

MISTRIAL. 
See  Cbduhal  Law,  9. 

• 

MORTQAQE. 

1.  A  mortgage,  given  for  a  larger  sum 
than  is  due  to  the  mortgagee,  ia 
valid  for  the  excess  only  in  case  no 
rights  of  third  persons  have  inter- 
vened.    Bieeell  v.  KeOoffg,  617 

2.  As  against  a  subsequent  hcna  fide 
mortgagee,  such  a  mortgage  can 
only  be  a  valid  security  mr  the 
amount  due  thereon  at  the  time  his 
rights  as  subsequent  mortgagee  ac- 
crued. %b 

3.  The  foreclosure  by  advertisement  of 
a  mortgage  tainted  with  usury  will 
not  operate  to  convey  a  good  title, 
except  to  a  bona  fide  purchaser  at 
the  advertised  sale.  And  this  can 
be  prevented  by  giving  notice  of  the 
usurious  character  of  the  mortgage, 
at  the  time  of  the  sale.  ih 

See  AORBBMBITT,   1. 

Complaint,  2. 
Fobbclosubb  Suit. 
Lanolord  abd  Tbbant. 

• 

MUNICIPAL  CORPORATIONS. 

1.  When  the  conmaOti  council  of  a 
city,  or  the  truatees  of  a  village,  are 
made  commissioners  of  highways, 
the  duty  to  repair  the  streets  be- 
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comes  imperatiTe;  vaden  they  not 
only  baTo  not  funds  aiiiilicable  to 
that  use,  but  haTe  not  by  the  charter 
power  to  raise  them.  Bmeur,  The 
CU^  of  loekpori,  878 

2.  Where  it  appeared  that  the  charter 
of  a  city  proTided  that  $2500  of  the 
moneys  raised  by  the  common  coun- 
cil, might  be  used  to  defray  the  ex- 
penses of  repairing  and  keeping  in 
order  the  highways,  dtc,  of  the  city, 
and  that  In  addition  to  this  sum,  the 
proceeds  of  a  poll-tax  upon  each 
male  inhabitant  aboTe  the  age  of 
twenty-one  years,  not  assessed  for 
real  or  personal  property,  should  be 
applied  to  the  repair  ot  the  high- 
ways; 1/  was  held  that  it  must  be 
assumed  that  funds  sufficient  to 
make  all  ordinary  repairs  of  streets 
and  crosswalks  were  funiislMd.  And 
tljat,  under  these  circumstances,  it 
was  incumbent  on  the  city,  when 
sued  for  neglect  to  repaii*,  to  show 
that  there  were  not  funds  applicable 
to  the  repairs  in  question ;  and  that 
unless  a  want  of  funds  was  proved,  it 
was  liable  for  the  consequences  of 
its  neglect.  «6 

8.  Where  the  charter  of  a  city  gave  to 
the  common  council  the  power  to 
cause  streets,  alleys  and  avenues  to 
be  opened  and  widened,  and  to  be 
regulated,  graded  and  paved,  and 
from  time  to  time  to  be  repaired  or 
regraded,  and  provided  that  **Uie 
expense  of  all  new  work  or  improve- 
ments and  alterations  not  in  tlie  na- 
ture of  ordinary  repairs,  shall  be  as- 
sessed and  be  a  lien  upon  the  prop- 
erty benefited,  when  completed,  in 
sections  or  as  a  whole,  and  so  cer- 
tified to  Uie  comptroller,  by  the  local 
assessors ;"  and  the  common  council, 
by  resolution,  directed  the  city  en- 
gineer to  establish  the  grade  of  an 
avenue,  from  one  specified  point  to 
another,  at  an  expense  not  exceed- 
ing $2500,  and  directed  the  prosier 
authorities  to  advertise  for  propo- 
sals for  grading  said  avenue ;  Held 
that  the  latter  clause  of  the  above 
provision  required  the  expense  of 
•the  work  in  question  to  be  assess- 
ed upon  the  property  directly  bene- 
ficed thereby,  and  not  uik>u  the  pro{)- 
erty  of  the  city  at  large ;  the  work 
contemplated  '  beiner  "  new  work," 
witliin  the  meaning  of  the  charter,  and 
not  in  the  nature  of  "  ordinary  re- 
paii-s."   Jiremt  v.  The  City  of  Troy,  417 


4.  EM,  eim,  thai  to  Joatity  a  genoii 
tax  upon  the  property  of  tbe  city  tir 
a  work  or  improvement  in  Uie  natait 
of  that  proposed,  two  things  wefs 
required  by  the  charter:  IsL  Ike 
work  must  not  be  new.  2cL  It  mat 
be  only  an  mrdmary  rtpmr,  i 


N 


KEGLIGENCB. 

1.  Proof  of  driving  in  a  public 
in  a  city,  at  the  rate  of  a  mile  ia 
three  minutes  and  ten  seconda,  wfan 
the  law  limits  driving  to  a  mile  ia 
eleven  minutes,  is  amply  sufficient 
to  charge  the  driver  wiih  the  cm- 
sequences  that  follow  from  such 
driving.    Uoody  ▼.  Otgood^  644 

2.  Where  the  jury,  in  an  action  to  re- 
cover damages  for  a  personal  injoiy 
sustained  by  the  plaintiff  in  coose- 
queuce  of  being  struck  by  the  de- 
fendant's sleigh,  and  run  over, 
through  his  negligence,  had  been 
charged  tliat  to  render  the  defend- 
ant liable,  the  injury  must  have  been 
occasioned  solely  by  his  wrongful 
act,  and  without  any  act  of  negli- 
gence on  the  part  of  the  plaintiff; 
ifetf  that  this  covered  all  tbiu  was 
pro|)er  to  be  submitted  to  the  jury 
on  that  point;  and  that  tlie  ques- 
tions whether  the  defendant  could 
have  avoided  hitting  the  plaintil^ 
and  whether,  if  the  plaintiff  had  gone 
on  when  called  to,  she  would  have 
been  injured,  were  mere  matters  of 
opinion,  and  were  property  exclu- 
ded. A 

See  Bailmbkt. 

LOCKPORT,  (CiTT  OF.) 

Municipal  CoapoBATiova. 
Phtsiciams  Ann  Surobohs. 
Railroau  Cohpakibs. 


NEaOTIABLE  PAPER. 

See  Genbbal  Issub. 

Pbomissobt  Notbs,  2,  8. 


NEW  YORK,  (CITT  OP.) 

Sh  AfiSBSSMBirTB. 
laJUXCTIOB,  1. 


o 

OFFICE  AND  OPFICBE. 
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OTEB  AND  TERMINER, 
Bee  Cbikutal  Law,  6,  7. 


1.  To  constitute  a  person  an  officer  de 
Ja^y  a  mere  claim  to  be  such  officer, 
and  exercising  the  duties  of  the 
office,  are  not  sufficient.  It  is  well 
settled  that' there  must  be  color  for 
the  claim,  and  a  colorable  title  to 
the  office.  Tke  BoehesUr  and  Ometee 
VaUey  RaUroad  v.  The  Clarke  Natioiud 
Bank,  234 

2.  An  officer  de  faeto  is  one  who  exer- 
cises the  duties  of  an  office  under 
color  of  right,  by  virtue  of  an  ap- 
pointment, or  election,  to  that  office. 
He  differs,  on  the  one  hand,  from  a 
mere  usurper  of  an  office,  who  un- 
dertakes to  act  as  an  officer  without 
any  color  of  right,  and  on  the  other, 
from  an  officer  de  Jure,  who  is  in  all 
respects  legally  appointed  and  qual- 
ified to  exercise  the  office.  ib 

8.  When  the  color  of  authority  notori- 
ously ceases,  the  reason  for  sustain- 
ing the  acts  of  persons  who  are  in 
possession  of,  and  exercising  the 
powers  and  performing  the  duties 
of  an  office,  under  color  of  author- 
ity, as  the  acts  of  officers  de  faeto, 
ceases.  ib 

4.  When,  by  a  judgment  of  the  court 
of  last  resori,  in  a  direct  proceed- 
ing to  determine  the  title  of  officers 
de  faeto,  it  has  been  af^uilged  that 
they  have  no  rightful  title  to  the 
office,  but  are  mere  usui*pers,  then, 
at  least  as  to  all  who  have  notice 
of  such  proceeding  and  judgment, 
the  color  of  authority  has  ceased ; 
and  this  without  regard  to  whelher 
any  body  else  has  been  inducted 
into  the  office  9r  not.  ib 

6.  As  officers  de  faeto,  there  must  be  at 
least  a  presumption  that  they  are 
rightfully  in  office.  Such  presump- 
tion cannot  be  said  to  exist  after  the 
decision  of  a  competent  tribunal  to 
the  contrary.  ib 

See  HioHWATS,  8,  9. 


OVERSEER  OF  HIGHWATS. 
See  HiGHWATS,  7,  8,  9. 


PARTIES.. 

See  AccoGHT. 
Ejbctmbkt. 

FOBBCLOBUBB  SuiT,  1. 

Tbbahtb  in  Cokkob,  6. 


PARTITION. 

1.  On  partition  in  equity,  the  court  wiU 
order  an  acounting,  and  dispose  of 
all  questions  arising  between  the 
parties  in  relation  to  the  land,  and 
its  use,  and  afibrd  complete  relief. 
Seott  V.  Guemeey,  168 

2.  In  an  action  for  a  partition,  the 
property  consisted  of  village  lots, 
and  the  referee  held  that  it  should 
be  sold  in  separate  lots,  as  it  would 
thereby  bring  the  most  money. 
Some  of  the  shares  were  small,  some 
incumbered  by  judgments,  and  others 
reduced  by  liens  for  excess  of  rents 
received.  Held  that  the  decision 
that  the  property  should  be  sold  in 
parcels  was  not  inconsistent  with  a 

.  finding  that  actual  partition  could 
not  properly  be  made,  and  that  a 
sale  was  proper.  ib 

8.  Where  proceedings  in  partition  were 
in  accoi-dance  wiUi  tlie  act  of  1881, 
which  autht)rized  publication  against 
infant  defendants  who  were  non- 
residents, it  was  not  necessary  to  ap- 
point a  guardian,  unless  tliey  ap- 
peared.    Citfnene  v.  Clemene,         866 

4.  The  act  of  1833,  it  eeetne,  was  not 
applicable  to  cases  of  nou-residents ; 
but  it  provided  for  cases  where  in- 
fant defendants  were  served  and  did 
not  appear.  In  such  cases,  the 
court  could,  on  application,  appoint 
guardians  for  them.  ib 

5.  But  even  if  guardians  for  non-resi- 
dent infants  who  do  not  appear  are 
necessaiy,  the  omission  to  appoint 
them  is  but  an  irregularity,  which 
must  be  taken  advantage  of  promptly. 
The  objection  cannot  be  raised  by  a 
purchaser,  when  the  infants  have  for 
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■ome  years  been  of  age,  and  when 
a  motion,  if  made,  would  be  denied 
on  account  of  the  delay.  A 

See  AcTiov. 

Tbnaits  ut  Common,  2. 
Tbhawts  fob  Iat%  aid  ur  Bb- 

MAIBDBB,  1. 

PARTNERSHIP. 

1.  The  good-will  of  a  business  firm  ia 
an  ira|)ortant  part  of  its  property, 
and  will  be  protected,  by  a  court  of 
equity,  whenerer  a  proper  case 
arises.    Bmmger  t.  CCorJk,  118 

1.  Where  it  is  alleged,  and  not  denied, 
that  it  constituted  the  most  valuable 
part  of  the  partnership  assets,  any 
appropriation -of  it  by  one  partner, 
to  the  exclusion  of  another,  unless 
it  is  acquired  upon  a  fair  sale,  is  a 
wrong  which  will  be  restrained  by 
injunction.  ib 

8.  The  defendant,  Abraham  Bininger 
Clark,  having  been  a  partner  in  the 
firm  of  "  A.  Bininger  &  Co."  of  which 
the  plaintiff  was  also  a  member,  he 
and  his  son,  after  tlie  dissolution  of 
the  firm,  commenced  a  similar  busi- 
ness on  their  own  account,  in  the 
adjoining  store;  putting  upon  the 
firm's  late  place  of  business  a  sign 
stating  that  "  A.  Bininger  Clark  & 
Son"  had  "removed  to  No.  96,  next 
door  below."  They  also  distributed 
among  the  cuslomera  of  the  old  firm, 
and  printed  in  newspapers^  circulara 
to  the  effect  that  they  were  the  suc- 
cessors to  A.  Bininger  &>  Co.,  and 
suspended  across  the  street  a  ban- 
ner, with  the  words  "  A.  Bininger 
Clark  ft.  Son,  successors  to  A.  Bin- 
inger 6l  Co."  theraon,  and  put  signs 
upon  their  store,  to  tlie  same  effecL 
The  defendant  A.  B.  Clark  had  never 
been  previously  known  as  "  A.  Bin- 
inger Clark,"  but  as  "  Abraham  B. 
Clark,"  and  had  always  so  signed  his 
name.  Hdtt  that  these  facts  clearly 
showed  tliat  the  paitnership  name 
of  A.  Bininger  &  Co.  had  been  ap- 
propriated by  the  defendants;  and 
an  injunction  restraining  such  ap- 
propriation or  use  was  continued,  ib 

1.  Hdd,  also,  that  the  fact  that  the 
defendant's  name  was  "  A.  Bininger 
Clark,"  did  not  obscure  the  wrong- 
ful design,  nor  in  any  manner 
change  the  case.  ib 


6.  And  that  neither  the  appointmeot 
^  of  a  receiver  of  the  origins!  part- 
nership, upon  its  insolvency  and  dia- 
solution,  nor  the  assignmeot  of  the 
assets  to  an  assignee  in  bankraptey, 
affected  the  right  of  one  partner  ib 
such  firm  to  bring  an  action  assaimt 
another  partner,  to  restrain  tbe  ap- 
porpriation  of  the  good-will  and 
name  of  the  former  firm  ;  he  having 
an  interest  in  protecting  the  prop- 
erty of  such  firm,  so  that  its  debts 
might  be  discharged,  and  poasibly  a 
surplus  realized  for  his  own  nse.    ib 


PAYMENT. 

See  CowsioNOR  avd  Cobbiovmb,  1,  % 
8,  4,  6,  6. 
Pbibcipal  and  Aobvt. 


PEDDLERS. 
See  Ibtbrnal  Rbybvub  Act. 


PENALTISa 
Sde  Common  Schools,  1,  8. 

HlOBWATB,  8. 


PHYSICIANS  AND  8URGEON& 


1.  In  an  action  against  a 
and  surgeon,  to  recover  damages  for 
negligence  and  malpractice  in  the 
setting  and  treatment  of  a  dialocatBd 
limb,  it  is  for  the  jury  to  say  whether, 
upon  tbe  evidence,  it  is  eatablisbed 
to  their  satisfaction  that  the  defend- 
ant did  not  use  the  means  wMch 
experience  has  shown  to  be  proper 
and  necessary  in  order  to  justiQr  a 
surgeon  in  assuming  that  he  haa  re- 
stored the  bones  to  their  plaoea. 
Carpenter  v.  Blake,  4B8 

2.  Where,  after  a  dislocated  arm  has 
been  attempted  to  be  set,  there  is  a 
protuberance  at  the  elbow  jomt, 
plainly  to  be  seen,  such  protuber- 
ance being  evidence,  to  a  surgeon, 
that  the  bones  are  not  in  their  place, 
it  is  for  the  jury  to  say  whether  the 
failure  of  the  attending  surgeon  to 
discover  this  evidence  of  the  omis- 
sion to  restore  the  bones  to  their 
places  is  evidence  of  want  of  atten- 
tion, or  want  of  skill;  and  if  it  is 
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evidence  of  either,  it  is  very  signifl- 
cant  fft 

8.  Where  the  fmrgeon  setting  a  dislo- 
cated limb  did  not  use  a  sling,  after 
the  operation,  and  medical  witnesses 
differed  as  to  the  necessity  of  a  sling, 
in  snch  a  case ;  held  that  it  was  for 
the  jury,  after  weighing  the  reasons 
assigned  for  and  against  the  use  of 
it,  to  say  whetlier  it  was  negligence 
in  the  sargeon  to  omit  the  filing,  or 
not.  ib 

4.  If  writers  on  the  treatment  of  dislo- 
cations, or  if,  in  the  absence  of  such 
authority,  practical  surgeons,  pre- 
scribe a  mode  of  reducing  them,  and 
of  treating  the  joint  after  the  bones 
are  repla^,  it  is  incumbent  on  sur- 
geons called  to  treat  such  an  injury 
to  conform  to  the  system  of  U'eat- 
ment  thus  established ;  and  if  they 
depart  from  it  they  do  it  at  their 
peril.  ib 

6.  If,  in  case  of  dislocation  of  the  elbow 
joint,  it  is  enough  for  the  physician 
to  replace  the  bones  and  to  put  the 
arm  on  a  pillow,  with  the  part  be- 
low the  joint  at  a  right  angle  with 
that  above  it,  and  directing  the  ap- 
plication of  cold  water,  it  would 
seem  to  be  proper,  if  not  necessary, 
that  the  attending  surgeon  should 
inform  the  patient,  or  those  in  charge, 
of  the  necessity  of  maintaining  that 
position ;  and  if  there  is  a  tendency 
in  the  limb  to  become  straight,  or  if 
there  is  great  pain,  rendering  the 
))atient  nervous  and  restless,  the 
danger  should  be  disclosed,  to  the 
end  that  all  proi>er  precaution  may 
be  taken  to  prevent  it.  An  omis- 
sion to  give  the  Naming,  in  such  a 
case,  is  culpable  negligence.  ib 

6.  Although  it  is  the  right  of  a  surgeon 
to  give  up  the  care  of  a  dislocated 
limb  at  any  time,  especially  with 
the  patient's  assent,  yet  if  he  insists 
upon  that  assent  as  a  shield  from 
liability  for  any  negligence  of  which 
he  may  have  been  guilty,  or  for  any 
.malpractice  committed,  it  is  compe- 
tent for  the  plaintiff  to  show,  if  she 
can,  that  her  consent  was  obtained 
by  representations  that  were  false ; 
and  if  shown  to  be  false,  the  consent 
is  no  protection  to  the  defendant 
against  liability  for  damages  that 
had  occurred  before  the  consent  was 
given.  ib 


7.  In  oi-der  to  meet  any  defense  rest- 
ing on  the  plaintiff's  consent  to  the 
defendant's  discharge,  it  is  not  ne- 
cessary to  allege  the  falsity  of  the 
representations,  in  the  complaint. 
But  if  the  plaintiff  intends  to  recover 
damages  resulting  f^om  the  omission 
to  call  in  surgical  aid  because  she 
relied  on  the  false  representations,  it 
is  necessary  that  they  should  be  al- 
leged in  the  complaint.  ib 

8.  In  an  action  against  a  surgeon  for 
malpractice,  it  would  be  error  to 
instruct  the  jury  that  it  is  not  mate- 
rial whether  the  defendant  was  or^ 
was  not  skillful  in  his  profession,    ib 

9.  One  holding  himself  out  as  a  sur- 
geon is  liable  as  well  for  want  of 
skill  as  for  negligence ;  and  the  in- 
jured party  may  bring  his  action  to 
recover  for  damages  resulting  from 
both,  and  recover  on  proving  dam- 
ages resulting  from  either.  ib 

10.  Where  the  judge  charged  the  jury, 
in  an  action  for  malpractice,  that  it 
was  immaterial  to  the  inquiry  before 
them  whether  the  defendant,  at  the 
time,  was  or  was  not  reputed  to  be, 
or  was  or  was  not,  a  skillful  surgeon ; 
that  the  question  was,  did  he  bring 
to  the  treatment  of  the  particular 
case  that  reasonable  degree  of  skill 
ordinarily  possessed  by  the  members 
of  the  profession  to  which  he  be- 
longed— the  average  skill  of  his  pro- 
fession ;  Eeld  that  by  this  language 
the  judge  must  be  understood  to 
mean  that  if  a  surgeon  does  not 
bring  to  the  treatment  of  an  injury, 
or  of  a  disAse,  the  oixlinary  amount 
of  skill  possessed  by  those  in  the 
same  profession,  it  is  immaterial  how 
high  his  standing  may  be ;  that  if  he 
lias  the  skill  and  does  not  apply  it, 
he  is  guilty  of  neglect;  that  if  he 
does  not  have  it,  then  he  is  liable 
for  want  of  it ;  and  that  whether  a 
surgeon  possesses  ordinary  skill  may 
be  material  in  an  action  for  mal- 
practice, but  not  whether  he  pos- 
sesses a  higher  degree  of  skill.  And 
that  so  construed,  there  was  no  ob- 
jection to  the  charge.  Alittr  had 
the  plaintiff  sought  to  recover  on  the 
ground  that  the  defendant  did  not 
possess  ordinary  skill.  ib 

11.  In  such  a  case,  the  questions  to  be 
decided  are,  1st.  Whether  the  de- 
fendant possessed  the  ordinary  skill 
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of  penons  acting  as  sargeons ;  and 
2d.  If  he  did,  whether  he  was  charge- 
able with  negligence  in  not  apply- 
ing it  in  hiB  treatment  of  the  plain- 
.  tiff.  Whether  he  possessed  greater 
skill,  or  had  been  sucoessfdl  in  the 
treatment  of  other  patients,  ia  wholly 
immaterial.  & 

12.  Where  the  Judge  charged  the  jury 
that  it  was  impossible  to  show  that 
a  surgeon  possessed  the  skill  re- 
quired, except  by  showing  what  skill 
be  applied  in  the  treatment  of  the 
particular  case ;  it  was  A«/tf  that  if 
this  part  of  the  charge  was  to  be 
construed  by  itself,  without  refer- 
ence to  other  |>art8  of  it,  tlie  propo- 
sition could  not  be  supported.  But 
tliat  if  construed  (as  the  context 
warranted,)  as  an  instruction  that 
the  defendant  was  required  to  hare 
an  ordinary  degree  of  skill,  and 
whether  he  had  any  more  was  wholly 
immaterial,  it  was  correct.  ib 

18.  That  a  physician  or  surgeon  pos- 
sesses skill,  may  l)e  shown  by  the 
testimony  of  members  of  the  same 
profession  who  can  speak  from  per- 
sonal knowledge  of  his  practice. 
When  the  point  in  issue  is,  whether 
skill  was  applied  in  a  given  case, 
the  possession  of  skill,  without  proof 
that  it  was  applied,  would  be  no 
tlefense  to  an  action  for  malpractice. 
But  there  may  be  cases  in  which 
such  proof  is  admissible.  Fer  Mdl- 
LUf,  P.  J.  ib 

14.  When  it  is  proved  that  the  surgeon 
has  omitted,  aitogetliA,  the  estab- 
lished mode  of  treatment,  and  adopt- 
ed one  that  has  proved  to  be  injuri- 
ous, evidence  of  skill,  or  of  reputation 
for  skill,  is  wholly  immaterial,  except 
to  show  (what  the  law  presumes) 
that  he  possesses  the  ordinary  de- 
gree .of  eikill  of  persons  engaged  in 
tile  same  profession.  In  such  a  case, 
it  is  of  no  consequence  how  much 
skill  he  may  have ;  he  has  demon- 
strated a  want  of  it,  in  the  treat- 
ment of  the  particular  case.  tb 

15.  The  failure  to  use  skill,  if  the  sur- 
geon has  it,  may  be  negligence ;  but 
when  the  treatment  Mlopted  is  not 
in  accordance  with  established  prac- 
tice, but  is  positively  injurious,  the 
case  is  not  one  of  negligence,  but  of 
want  of  skill.  i^ 


16.  A  refusal  to  charge  thai  ii 
gligence  of  the  plaintiff  contribitsd 
to  the  injury,  the  defendant  was  not 
responsible,  is  not  errooeoos,  whak 
put  upon  the  ground  that  there  ms 
no  evidence,  in  the  case,  of  the  plsia- 
tiff's  negligence;  or,  if  thoe  ms 
any  negligence,  it  waa  the  result  of 
ignorance  on  the  part  of  the  pUm- 
tiffas  to  how  the  injured  limbsbonld 
be  treated,  which  ignorance  it  wm 
the  duty  of  the  defendant  to  remove. 

17.  Where  the  judge  charged  the  jmy 
that  a  surgeon  "  contracts  that  lie 
will  bring  to  the  case  that  ordioarj 
and  reasonable  degree  of  skill  which 
is  possessed  by  the  average  of  loi 
profession  ;"  that  *'  he  undertakes  to 
bring  to  the  case  the  exercise  of  that 
reasonable  degree  of  skill  ordinarihr 
possessed  by  the  members  of  the 
profession" — adding  Uie  remark— 
*'  I  think  it  the  reasonable  rule  tint 
lie  is  required  to  exercise  the  mtrm 
$km  of  his  profession  ;'*  MeU  that 
the  judge  having  fln»t  laid  down  the 
rule  correctly,  a  change  of  phraseol- 
ogy, in  the  latter  part  of  the  inst^I^ 
tioii,  did  not  change  the  role;  it 
being  obvious  that  in  the  last  sen- 
tence he  did  not  intend  to  modify 
or  vary  the  rule  prevtoualy  stated. 

18.  If  the  case  is  a  new  one,  the  patieot 
must  trust  to  the  skill  and  experience 
of  the  surgeon  he  calls.  So  mast  be 
if  the  injury  or  disease  is  attended 
with  injury  to  other  parts,  or  other 
diseases  have  developed  themselves 
for  which  there  is  no  establisbed 
mode  of  treatment.  But  when  the 
case  is  one  as  to  which  a  system  ci 
treatment  has  b6en  followed  for  a 
long  time,  there  should  be  no  depart- 
ure from  it,  unless  the  surgeon  who 
does  it  is  prepared  to  take  the  risk  of 
establishing,  by  his  success,  the  pro- 
priety and  safety  of  his  experiment 
Fer  MuLLiN,  P.  J.  ^ 

PLEADING. 
Sie  Avswaa. 

CoVPLaiKT. 

EqiriTT,  1,  2. 


POWER. 

When  a  public  body  is  idothed  with 
power  to  do  an  act,  whidi  the  puhfie 
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interest  reqnires  to  be  doDe,  and  the 
means  of  perfonnanoe  are  placed  at 
its  disposal,  the  execnUon  of  the 
power  may  be  insisted  on  as  a  dnty, 
notwithstandinfif  the  statute  confer- 
ring it  is  only  permissive.  JSTiimv  ▼. 
The  QUffof  Loekport,  878 


PBACTICS. 

1.  If  there  is  any  foundation  for  the 
objection  that  a  recoYery  has  been 
had  npon  groonds  not  alleged  in  the 
complaint,  it  should  be  made  in  sea- 
son. After  Judgment,  it  is  too  late 
for  the  unsuccessful  party  to  avail 
himself  of  it.     UpdUa  v.  Jhd,        16 

2.  Under  the  system  of  practice  estab- 
lished by  the  Code,  in  order  to  en- 
title a  defendant  to  a  new  trial,  on 
the  groond  that  the  plaintiff  has  not 
proved  the  case  made  by  his  com- 
plaint, it  must  appear  that  the  fianse 
of  action  Is  unproved  in  its  enUre 
scope.  ib 

8.  When  a  nonsuit  is  moved  for  upon 
the  whole  case  and  evidence,  and 
the  right  judgment  or  decision  is 
rendered,  it  wUl  not  be  set  aside,  as 
a  general  i*ule,  upon  exceptions  to 
such  decision,  because  an  erroneous 
reason  was  given  for  denying  the 
motion.  But  if  the  point  presented 
for  the  motion  be  a  sound  one,  it 
must  be  clearly  avoided  or  over^ 

■  reached  by  other  clear  facts  or  points 
in  the  case;  or  else  an  exception 
to  the  erroneous  ruling  must  prevail. 
Shomakir  v.  Th$  Gletu  Fallt  Jntur- 
anoe  Companyj  84 

4.  Service  by  publication  is  valid  with- 
in the  jurisdiction  by  whose  laws  it 
is  authorized,  but  of  no  validity 
beyond  it.    Fhilpt  v.  Baitr,        107 

6.  If  a  complaint  be  amended,  a  copy 
must  be  served  on  the  defendant, 
and  the  right  to  answer  is  a  sub- 
stantial right.  Hence  the  neglect  to 
serve  an  amended  complaint  on  in- 
fimt  defendants,  in  a  foreclosure 
suit,  is,  at  least,  a  great  irregularity. 
But  if  too  much  time  has  elapsed, 
and  too  many  innocent  parties  are 
interested,  the  judgment  will  not  be 
disturbed  on  that  ground.  MeMur- 
rojf  V.  McMurra^,  117 

Vol.  liX  45 


6.  The  88d  section  of  the  Code,  which 
provides  that  in  ciase  of  the  death  of 
a  sole  plaintiff,  the  action  may  be 
continued  in  the  name  of  his  repre- 
sentativefl  or  successor  in  interest, 
does  not  apply  to  a  case  where  a 
sheriff  sues  as  such,  and  dies  during 
the  term  at  which  the  action  is  tried, 
and  his  deputy  is  also  dead.  Ontr 
The  GUmiUe  Wooim  Comptm^,      871 

7.  Such  a  case  is  provided  for,  how- 
ever, by  the  Revised  Statutes,  which 
direct  that  *'  where  an  action  is  au- 
thorised or  directed  by  law  to  be 
brought  in  the  name  of  a  public  offi- 
cer, his  death  or  repoval  shall  not 
alMite  the  suit,  but  the  same  may 
be  continued  by  his  successor ;  who 
shall  be  substituted  by  the  court, 
and  a  stiggestion  of  such  substitu- 
tion shall  &  entered  on  the  recmrd." 
(8  R.  8.  670,  bih  ed.)  t» 

See  CaaniTOBa. 

EVIDKNCB,  6  to  8. 
HlOHWATS,  7,  8. 
IVFAJITB. 
JURXSDXCTIOir. 
USDBT,  1,  2. 


PBEBnUM  NOTES. 

See  iNflTBANCI  COMPAKIBS. 


PRINCIPAL  AND  AGENT. 

1.  It  is  well  settied  that  a  debtor  is 
authorised  to  pay  to  an  agent  any 
sum  which  isMue  upon  a  security 
which  has  been  entrusted  to  the 
agent  by  the  holder,  for  the  purpose 
of  oolleoting  any  part  of  it;  as 
where  the  agent  has  been  authoriied 
to  receive  the  interest,  only,  but  re^ 
ceives  the  principal.    Jignlfafay  v. 

181 


2.  Indeed  the  authorities  go  to  the 
extent  of  holding  a  payment  valid, 
made  to  an  agent  who  is  merely 
entrusted  with  the  possession  of  the 
security,  without  express  authority 
to  receive  or  collect  any  part  of  it. 
The  ostensible  authority  attributed 
to  a  party  to  whom  is  entrusted  an 
instrument  to'  secure  the  payment 
of  money,  is  to  receive  payment 
according  to  jts  terms.  Fer  Tal- 
COTT,  J.  •> 
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8.  The  principal  is,  as  to  third  per- 
sons, not  haring  any  notice  of  a 
limitation,  bound  by  the  ostensible 
authority  of  the  agent,  and  cannot 
avail  himself  of  secret  limitations 
upon  the  authority  and  repudiate 
the  agency,  where  innocent  third 
persons  have  in  good  faith  acted 
upon  the  ostensible  authority  con- 
ferred by  the  principal.  «ft 

4.  The  plaintiff  held  a  promissory  note 
for  $800  and  interest,  payable  to  her 
order,  at  the  office  of  W.,  made  by 
the  defendant.  When  it  fell  due,  the 
plaintiff,  without  indorsing  the  note, 
handed  it  to  M.  to  present  for  pay- 
ment. M,  accoltlingly  presented  the 
note,  at  the  place  of  payment,  to- 
gether with  a  forged  order  upon  W. 
purporting  to  be  signed  by  the  plain- 
tiff, requesting  W.  to  pay  her  money 
to  M.  The  principal  and  interest 
was  thereupon  paid,  by  W.,  and  the 
note  delivered  up  and  canceled,  and 
M.  absconded  with  the  $800.  Held 
that  the  payment  was  clearly  valid, 
both  upon  authority  and  principle, 
and  discharged  the  note.  .  ib 

6.  Hddj  aUo,  that  the  fact  that  the  note 
was  not  indorsed  by  the  payee  was 
of  no  importance.  ih 

6.  Although  an  indorsement  is  re- 
quisite to  render  a  note  negotiable, 
it  is  not  necessary  to  the  validity  of 
a  payment.  A  delivery  of  the  note, 
to  the  maker,  is  all  that  is  required, 
upon  the  payment  thereof,  either  to 
the  payee  or  his  agent  A 

7.  The  presentation,  by  an  agent,  of  a 
spurious  order  fh>m  the  payee,  upon 
the  malLer  of  a  note,  for  the  amount 
due  upon  the  note,  the  maker  sup- 
posing the  order  to  be  genuine,  can- 
not have  the  effect  of  invalidating 
a  payment  otherwise  justified.        S 

8m   GONSIGVOR  AND  CONSIONBI. 


PRIORITY. 
8m  Creditors. 


PROMISSORY  NOTEa 

1.  Where  the  defendant,  at  the  time 
of  making  a  promissory  note,  was 
not  under  arrest  or  imprisonment, 


but  was  at  his  reaidenoe  in  this  State, 
where  he  had  committed  do  criBBBsl 
offense  for  which  he  oonld  be  ar- 
rested or  imprisoned ;  having  nade, 
at  most,  as  was  alleged  by  the  payee, 
only  some  fraudulent  represeofe^ 
tions  in  respect  to  the  raloe  of  hod 
upon  which  be  had  a  mortgage  tias 
he  had  sold  to  the  payee  of  ths 
note ;  which  sale,  and  the  repcesee- 
tations  that  induced  it^  were  mde 
in  the  State  of  lUinots ;  d  ton  Mf 
that  as  there  was  no  ground  for  tht 
defendant's  arrest,  in  either  Stale, 
on  a  criminal  charge,  or  for  his  beiag 
taken  to  Illinois  in  any  criminal  pro- 
ceeding for  such  fraud,  a  threat  of 
suoh  an  arrest  constituted  no  defeoss 
to  an  action  upon  the  note.  Jfeip^ 
V.  Hyde^  aD 

2.  Where;  in  an  action  upon  a  pronis- 
sory  note,  the  case  does  not  abov 
that  the  note  was  negotiable,  its 
negotiability  will  not  be 


8.  If  a  note  is  not  negotiable,  the 
signee  takes  it  subject  to  all  defc 
of  the  maker  against  the  payee; 
whether  it  be  due  at  the  time  of  the 
assignment  or  not ;  the  same  as  tibs 
holder  of  a  negotiable  instmraeBi 
does,  who  takes  it  after  it  liaa  be- 
come due.  d 

Sm  Answer  3. 
Gbnbral  Isbttx. 
Marhibo  Woxbv. 
Mbvaceb. 

pRiirciPAL  AXD  Agbxtt,  4  to  7. 
Uburt  1. 


PUBLICATION. 
8m  Partitxos,  8. 


R 


RAaROAD  C0MPANIS3. 

1.  In  an  action  against  a  railroad 
pany,  to  recover  damagee  of  the 
defendant,  for  causing  the  death  of 
the  plaintiff's  intesti^,  a  brakonan 
in  its  employ,  by  negligenoe,  the 
defense  was  that  the  intestate  was 
guilty  of  negligence,  or  want  of 
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care,  which  contrihuted  to  hi8  death, 
in  being  absent  from  hia  post,  at 
the  time,  and  omitting  to  appir  the 
brakes.  And  the  evic^nce  rendered 
it  more  Uian  probable  that  bnt  for 
such  absence,  his  life  would  not 
have  been  endangered.  Meld  that  it 
was  erroneous  for  the  judge  to  leave 
it  to  the  Jury  to  determine  whether 
the  intestate  being  absent  from  his 
post,  warming  or  enjoying  himself 
by  a  flre,  was  guilty  of  contributory 
negligence ;  whether  the  absence  of 
a  calwose  did  not  authorize  him  to 
leave  his  post,  in  a  cold  morning; 
and  whether  the  train  being  on  an 
ascending  grade,  he  had  not  a  right 
to  suppose  his  services  were  not  as 
likely  to  be  called  in  request  as  they 
would  be  on  a  downward  grade. 
Sjpnmg  v.  The  Boston  and  Jlbeutff  BaU- 
road  Co,  80 

2.  And  that  it  being  probable  that 
the  Jury  were  inflaenced  by  these 
considerations,  so  submitted  to  them, 
it  was  a  proper  case  for  a  new  trial. 

8.  The  defendants  owned  and  operated 
two  tracks  between  Syracuse  and 
Bochester,  upon  .  different  routes, 
one  of  which  (the  Auburn  route) 
was  longer  than  the  other,  and  upon 
which  forty-five  cents  more  was 
charged,  for  passenger  fare,  than 
was  charged  upon  the  shorter  route 
(via  Falmyra.)  The  plaintiff  pur- 
chased a  ticket  at  Syracuse,  for 
Rochester,  which  had,  upon  the  llEice 
of  it,  the  words  "  via  Palmyra,"  pay- 
ing therefor  the  lesser  fare,  and  got 
upon  a  train  bound  for  Rochester, 
by  the  Auburn  route.  Upon  ex- 
hibiting his  ticket,  the  conductor 
told  him  that  he  was  on  the  wrong 
train ;  that  he  could  not  go  to  Roch- 
ester on  that  train  unless  he  paid 
forty-five  cents  more ;  and  that  the 
ticket  would  carry  him  to  F.  (the 
next  station,)  and  no  further.  The 
plaintiff  said  he  expected  to  go 
through  on  that  train,  and  woiSd 
not  pay  any  more.  The  conductor 
thereupon  marked  the  ticket,  with 
his  punch,  and  returned  it  to  the 
plaintiff.  He  again  came  to  the 
plaintiff  and  asked  him  if  he  was 
going  to  pay  the  additional  forty-five 
cents,  and  being  answered  In  the 
negative,  he  told  the  plaintiff  he 
must  get  off  at  F.,  and  on  arriving 
there^  ordered  the  plaintiff  to  leave 
the  train,  and  upon  his  refusal,  put 


him  off  the  cars,  as  he  was  required 
to  do,  by  his  instructions.  In  an  ac^ 
tion  to  recover  damages  for  sudi 
ejection,  the  referee  reported  in 
favor  of  the  plaintiff,  on  the  ground 
that  the  conductor,  instead  of  punch- 
ing the  plaintiff's  ticket,  should  have 
expelled  him  fh>m  the  cars  upon 
di)ioovering  that  his  ticket  was  by 
the  other  route,  and  his  refkising 
to  pay  the  additional  fare.  Held^ 
that  Uiis  was  erroneous.  That  the 
conductor  was  under  no  obligation 
to  the  plaintiff  to  eject  him  from  the 
cars,  at  any  time  before  he  should 
arrive  at  the  point  to  which  he  was 
entitled  to  travel,  on  his  ticket,  so 
long  as  he  penisted  in  remaining 
on  the  train.  Adwm  y.  Tk4  Now  York 
Central,  4^,,  BaUroad  Co.  690 

4.  That  the  pldntiff  having  taken  this 
train  through  his  own  fault  or  inat- 
tention, his  voluntary  continuance 
upon  it^  after  being  fully  notified  of 
the  consequences,  must  be  deemed 
an  election,  on  his  part,  to  abide  by 
the  regulation  of  the  company,  since 
it  was  one  lawful  and  proper  to  be 
made  and  to  enforce.  ib 


RECEIVER. 


See  CaiDiTOiLt. 


REFEREE. 
See  RspoBT  op  Rbfxbbb, 


REFORMATION  OF  DEED. 

1.  To  constitute  a  defense  to  an  action 
of  ejectment  on  the  ground  that  the 
language  and  legal  effect  of  a  deed 
differs  essentially  trcm  the  intent 
of  the  parties,  a  case  must  be  pre- 
sented which  would  induce  a  court 
of  equity  to  interpose  and  reform 
the  defective  instrument;  not  that 
it  is  absolutely  necessary,  in  such  a 
case,  that  a  Judgment  reforming  the 
instrument  should  be  pronounced, 
if  the  defendant  is  content  to  waive, 
or  does  not  demand,  such  full  relief. 
For  the  Judgment  that  he  recover 
In  the  action  is  giving  him  the  full 
effect,  so  far  as  the  title  to  the  prem- 
ises in  controversy  is  concerned,  of 
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arefonnatioQof  tbedflod.  (Vamtt. 
^mUtrn,  216 

But  the  court,  before  rendering 
inch  a  Judgment,  should  have  before 
it  the  aame  facta  and  parties  as 
woold  enable  it  to  pronounce  a  de- 
cree for  reformation.  ib 

8m  Ejbctmwit. 


BEPLEVIN. 
8$i  CovBTiTUTiovAL  Law,  9. 


REPORT  OF  REFEREE. 

A  report  of  a  referee,  directing  that 
a  public  street  be  opened  through 
property  cannot  be  sustained;  but 
the  court  may  order  a  sale  of  lots, 
with  a  reserred-  lane  or  right  of  way, 
common  to  the  lots  sold.  SeoU  t. 
Qtunuey^  168 


RES  ADJUDICATA. 

1.  The  fact  of  rtt  adjudkata  is  not  to 
be  made  out  by  inferences.  An 
estoppel  requires  strict  proof.  A 
fact  cannot  be  held  to  have  been 
adjudicated  in  a  former  suit,  unless 
it  so  expressly  appears  by  the  record, 
or,  at  least,  it  is  clearly  shown  by 
99id«iic9  ahuntU,  that  it  was  deter- 
mined.   Biaea  r,  KeOoffg,  617 

2.  Where  there  is  a  trial  by  the  court, 
the  judge  who  tried  the  cause,  being 
required,  in  settling  the  case,  to 
specify  the  facts  found  by  him,  and 
his  conclusions  of  law,  the  facts  thus 
specified  are  conclusive  upon  the 
parties,  in  that  case,  if  founded  on 
sufficient  evidence ;  and  there  is  no 
reason  why  they  should  not  be  con- 
sidered as  m  ad^udicaUt  for  all  pur- 
poses, the  same  as  though  contained 
in  the  original  findings  of  the  Judge. 

ib 

8.  Where  it  appeared  by  the  record 
of  a  former  recovery,  ttiat  the  ques- 
tion whether  a  certain  mortgage  was 
executed  upon  a  usurious  contract 
was  in  issue  in  that  case,  and  that 
the  fact  of  usury  was  found  by  the 
Judge ;  U  wat  hkd^  in  a  sul»equent 
action,  brought  by  the  defendant  in 
the  former  suit  and  his  privy  in 


estate  by  subeequeat  grurtk 
the  plaintiff  in  the  former  s^ 
remove  such  mortgage  as  bemg 
cloud  upon  the  title,  that  tatStk  r 
ord  was  admissible  in  eridflnoet, 
behalf  of  both   the    pfauntiffk, 
against  the  defendaDt»  to  abow,  s 
oondttsively  establiahed,  that  i 
mortgage  was  ueorions  and  Toid. 

8f  COITBT  OF  ApPKAXA. 

Office  ajto  Ofvicxx,  4, 6. 


RES  0E8T.S. 
S9$  Etidbvob,  a. 


S 


8BDUCTI0N. 

1.  In  action  by  a  father,  to 
damages  for  the  sednctkm  of  hii 
daughter,  evidence  of  a  pramiae  of 
mairiage,  made  by  the  defendant  to 
the  daughter,  previooa  to  the  sedao- 
tion,  is   inadmissible.     Whitmtm  t. 


2.  If  such  evidence  is  ofibred  in  diief; 
by  the  plaintiff,  and  admitted  as 
general  evidence  hi  the  cause,  with- 
out qualification  or  limitattoD,  it  m 
cause  for  reversal.  tl 

8.  The  Judge  instructed  the  jury  that 
"if  they  found  that  the  defendant 
promised  to  marry  Uie  pJaintSif^ 
daughter,  before  he  had  aezual  in- 
tercourse with  her,  they  wore  at  lib- 
erty to  consider  that,  with  other  cxr- 
cumstanoes  attending  her  seduction ; 
and  they  might  also  regard*  it  as 
one  of  the  drcumstaaoes  of  the 
case,  in  determininjg  the  damages  to 
be  recovered  by  Uie  plaintifl!;  not 
for  the  purpose  of  giving  damages 
for  a  breach  of  promise  of  marriage^ 
but  as  one  of  the  circumstances  at- 
tending, and  under  which  the  sednc- 
tion  of  the  daughter  was  effbcted." 
The  defendant's  counsel  excepted 
to  this  instruction,  and  requested 
the  Judge  to  instruct  the  jury  that 
the  plaintiff  was  not  entitled  to  le- 
over  any  additional  damages  on 
account  of  the  promise  of  marriage* 
which  request  the  Judge  leftised! 
JSfeM  that  the  defendant  was  entitled 
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to  the  mstrnction  asked  for,  in  view 
of  the  &ct  that  eyidenoe  of  a  prom- 
ise of  marriage  had-  been  admitted, 
and  of  the  ambiguous  character  of 
the  instruction  on  that  subject  actu- 
ally given.  *ib 


SHERIFF. 


See  Peactxcb,  6,  7. 


STATUTES. 

1.  A  statute  authorizing  the  elecUon 
of  an  additional  Justice  of  the  peace 
in  a  city,  conferred  upon  the  justice 
to  be  elected  thereunder,  Jurisdiction 
in  all  dyil  and  criminal  cases,  and 
over  all  persons  arrested  or  charged 
with  any  offenses,  and  all  the  juris- 
diction, power  and  authority  in  eueh 
MMsi,  which  were  possessed  by  the 
justices  in  said  city  then  in  office ; 
and  provided  that  all  laws  governing 
the  justices  of  the  peace  in  said  city 
should  apply  to,  and  be  bindiug 
upon,  said  justice;  but  made  no 
provision  for  a  clerk.  Seld  that  no 
power  to  nominate  or  appoint  a 
clerk  was  granied  by  the  statute, 
and  that  the  court  could  not  extend 
the  statute  by  construction.  Oaa- 
iidy  V.  The  aty  of  Brooklyn,  106 

2.  A  subsequent  statute  devolved  the 
power  of  appointing  clerks  of  jus- 
tices of  the  peace  upon  the  common 
council.  The  charter  of  the  city 
provided  that  the  mayor  and  board 
of  aldermen,  together,  should  form 
the  common  council,  and  that  all 
ordinances  and  resolutions  passed 
by  the  board  of  aldermen  must  be 
presented  to  the  mayor  for  his  ap- 
proval. Seld  that  the  concurrence 
ot  the  mayor  was  requisite  to  a  valid 
appointment  of  a  clerk.  A 

See  AB8B88MBNT8,  1,  7,  IB. 
BBIBVOLEirT  SOCXBTIBS. 
CONSTITUTIOBAL  La.W. 

oospobation8,  1. 
Cbimibal  Law,  1. 
ivjdnctiob,  1. 
Intbbnal  Rbvbnub  Act. 
Pbacticb,  6,  7. 
Trusts,  ic  5. 
Usdbt,  5. 
Wills,  16, 16, 17, 18. 


STREETS. 


See  A88B881CBVT8. 

lookpobt,  (cxtt  of.) 
Mdvicipal  Corpobatiohb. 
Tbot,  (City  of.) 


SURROGATE. 
See  EzBCUTOBs  and  Admibibtxatobb. 


T 


TAXES  AND  TAXATION. 
See  Municipal  Cobpobatxobb. 


TENANTS  IN  COMMON. 

1.  One  tenant  in  common  in  possession 
of  the  common  property  is  only  lia- 
ble to  pay  rent*  when  he  agrees  to 
pay  it ;  and  such  an  agreement  only 
enures  to  the  benefit  of  the  co-tenant 
with  whom  it  is  made.  Nor  can  he 
set  off  against  such  rent  the  cost  of 
improvements  and  additions  not 
strictly  repwrs.    Scott  v.  Oitemeey, 

168 

2.  A  tenant  in  common  occupying 
without  agreement  to  pay  rent,  is 
not  liable,  on  partition,  to  account 
for  rent,  even  though  the  occupancy 
be  by  a  fiim  of  which  the  tenant  in 
common  is  a  partner.  ib 

8.  A  tenant  in  common  receiving  rents 
is  liable  to  pay  interest  on  the  sums 
so  received,  without  a  previous  de- 
mand, ib 

4.  The  rent  so  received  is  a  lien  on  the 
shares  of  the  parties  receiving  it,  in 
fiivor  of  the  parties  to  whom  it  is 
due.  tb 

6.  If  one  tenant  in  common,  to  whom 
one  or  more  co-tenants  is  or  are  in- 
debted for  rents,  dies,  his  adminis- 
trator is  a  proper  party  to  an  action 
for  partition  and  an  accounting,    ib 

6.  Whether,  in  the  case  of  a  voluntary 
partition,  between  tenants  in  com- 
mon of  lands,  which  has  been  con- 
summated by  conveyances  to  each, 
of  his  share,  in  severalty,  when  no 
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question  iB  raised  in  regard  to  the 
faimeas  and  equity  of  Uie  partition, 
a  court  of  equity  has  not  power  to 
compel  a  cre<liior  having  a  lien  on 
an  undivided  interest,  by  judgment 
or  mortgage,  before  such  partition, 
to  resort  to  the  share  so  |>artitioned 
to  his  debtor,  for  the  satixlkction 
of  his  lien,  and  restrain  him  from 
enforcing  kucIi  lien  against  the  shares 
so  partitioned  and  conveyed  to  the 
other  tenants?  Qiutre.  Martin  ▼. 
Wagmer,  485 

7.  Where  several  agreements  and  con- 
veyances between  the  heirs  of  a  per- 
son dying  seised  of  land,  were  not  in 
the  nature  of  a  iiartition  of  the  es- 
tate, and  were  not  intended  to  be  a 
partition,  but  were  mere  contracts 
of  bargain  and  sale,  and  conveyances 
thereon,  and  the  plaintiffs  conveyed 
their  interests  in  the  common  lands 
to  R.  M..  and  thus  subjected  them 
to  the  lien  of  a  judgment  existing 
against  him,  in  exchange  for  a  con- 
veyance of  an  interest  in  other  lands 
al>o  incumbered  by  the  same  judg- 
ment ;  it  was  hdd  that  the  plaintiffsi 
having  done  so  voluntarily,  and  with- 
out any  mistake,  or  ignorance  as  to 
the  facts,  the  court,  upon  a  com^ 
plaint  alleging  that  R.  M.  had  dis- 
posed of  all  the  property  he  received 
in  and  by  said  exchange,  which  was 
amply  sufficient  to  satisfy  the  judg- 
ment, and  that  he  was  insolvent  and 
unable  to  restore  the  same,  or  pro- 
cure restitution  thereof,  could  not 
relieve  them  from  the  conseqnences 
of  their  own  act,  by  decreeing  the 
lands  conveyed  to  them  by  R.  M.  to 
be  free  from  the  lien  of  such  judg- 
ment, and  restraining  the  sale  Uiei-e- 
of  upon  execution  issued  on  such 
judgment.  ih 

8.  Held^  also,  that,  other  judgments 
against  R.  M.  having  been  enforced, 
and  his  title  to  the  lands  which  were 
conveyed  to  him  by  the  plaintiffs, 
and  all  the  other  lands  held  by  him 
in  severalty,  having  been  alienated 
in  executing  the  judgments,  and  the 
title  vested  in  different  purchasers, 
it  became  a  mere  question  as  to  the 
order  in  which  the  lands  subject  to 
the  lien  of  the  original  judgment 
should  be  sold,  or  made  liable  to 
contribution  to  such  judgment;  and 
that  the  order  was  regulated  by  stat- 
ute.   (2J?.  5.  875,  ()§70,  71.)        ib 


TENANCY  BT  THE  CUBTM. 

B  9tem$  that  tenancy  by  the  eBrtnr 

still  exists,  as  prior  to  1846,  vhen 

the  wife  dies  inteetate,  or  vitiwa 

*de vising  land  held  by  ber.   Mt 

Guematff  US 


TENANTS  FOR  LIFE,  AND  H 
REMAINDER. 

1.  One  entitled  in  remainder,  is  co- 
tenant,  during  the  life  estate,  by  per- 
mission of,  and  agreement  with,  tbi 
life  tenant,  erected  buildings  on  Ik 
common  property,  and  received  rati 
for  the  same,  before  and  after  the 
termination  of  the  life  estate.  lU 
that  on  partition  he  could  not  InU 
the  buildings,  or  their  valne,  aod 
mnst  accoaht  for  the  rents  iMciied 
after  the  death  of  the  life  teust 
ScoU  V.  GMormey,  113 

2.  Nor  will  equity  support  soeh  & 
claim,  where  the  co-tenant  bss,lij 
the  rents  received  during  the  life 
estate,  been  fnlly  reimburwi  foriB 
his  expenditures  and  interesk      A 

8.  A  tenant  for  life,  and  one  of  the  re- 
maindermen, erected  buildiogs  oa 
the  common  property,  procurfd  in- 
surance thereon,  and  gave  a  preoi- 
um  note.  After  the  death  of  the 
tenant  for  life,  the  remaindenniB 
was  assessed  on  the  note  and  piM 
the  assessment,  ffeld  that  io  ac- 
counting for  rents  recelied,  be  wis 
not  entitled  to  an  allowance  forlbe 
premium  thus  paid.  ^ 


THEATRICAL  PERFORMAKCES. 

• 

Songs  and  duets,  sung  by  penons  m 
in  costume,  may  be  parts  of  a  dn- 
matic,  theatrical  or  ojienitic  enter- 
tainment, and  must  be  so  regarded, 
when  connected  with  dialogue  iw 
sung  in  a  public  garden,  for  admii* 
81  on  to  which  a  charge  is  made. 
The  Society  for  the  lUfomurtiM  of  Ju- 
venile DtlinquenU  v.  JHert^  1^ 

See  iHJtTXCTioir,  1. 


TRESPASS. 
See  Fbncbs. 
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TRUSTS  AND  TRUSTEES. 

1.  Where  a  eettui  que  trust  resided  ia 
this  State,  and  the  original  tmsfcee, 
although  he  died  in  Connecticat,  re- 
sided in  this  State  when  he  was  ap- 
pointed, had  the  trust  fund  here,  at 
the  time,  and  partly  executed  the 
trust  here :  and  the  cestui  que  trust 
was  an  infant  and  needed  the  fund 
for  his  support;  it  was  held  that, 
under  these  circumstances,  the  pow- 
er of  the  court  to  appoint  a  new 
trustee  within  its  own  territorial  ju- 
risdiction could  not  be  doubtedi 
Curtis  y.  Smith,  9 

2.  Heldt  also,  that  the  Supreme  Court 
was  not  divested  of  jurisdiction  by 
the  removal  of  the  former  trustee 
from  the  State,  although  he  took 
the  fund  with  him;  the  cestui  que 
trust  continuing  to  reside  here.       ib 

• 

8.  Although,  under  some  circumstan- 
ces, the  removal  of  a  trustee  from 
Die  State  will  authorize  the  court 
to  displace  him,  and  appoint  a  new 
trustee,  and  it  may  be  uecesiiary  for 
the  new  trustee  to  be  re-appointed 
in  the  foreign  State  and  to  became 
one  there,  to  reach  the  fund;  yet 
these  considerations  are  aside  from 
the  que8tion  of  jurisdiction,  and  they 
cannot  be  urged  by  a  party  having 
no  interest  in  the  fuud.  ib 

4.  The  facts  that  a  trustee  was  ap- 
pointed on  ijetition  merely,  and  not 
by  bill ;  that  the  cestui  que  trust  was 

.  not  a  party  to  the  proceeding ;  and 
that  otiier  persons,  contingently  in- 
terested in  the  trust  fund  were  not 
made  parties,  are  mere  irregularities, 
at  the  most,  and  do  not  toucli  the 
validity  of  tJie  appointment ;  and  the 
objections  cannot  be  set  up  by  per- 
sons not  ap^iearing  to  have  any  in- 
terest in  the  trust  fund,  but  only 
ciaimwff  an  interest,  the  nature  of 
which  is  not  shown.  ib 

6.  The  statute  devolving  a  trust  upon 
the  court,  on  the  death  of  a  surviv- 
ing trustee,  and  authorizing  the  ap- 
pointment of  a  new  trustee,  (1 B.  3. 
780,  ^  68,)  applies  to  a  trust  of  per- 
sonal as  well  as  real  estate.  ib 

6.  Where  one  of  two  trustees  dis- 
claimed acting  as  trustee,  by  an 
answer  in  chancery,  in  Missouri ; 


ffeld  that  his  subsequent  death,  with- 
out ever  assuming  the  trust  or  claim- 
ing a  right  to  act,  made  valid  that 
disclaimer,  and  vested  all  the  estate 
in  the  surviving  trustee,  and  the 
cestuis  que  trust  were  bound  by  the 
decree  in  that  suit.  Clemens  v.  CWi- 
ens,  866 

See  Aqbbxmbnt,  8. 
Will,  1. 


u 


USE  AKD  OCCUPATION. 

1.  To  enable  a  party  to  maintain  an 
action  for  use  and  occupation,  under 
the  provision  of  the  Revised  Stat- 
utes authorizing  such  an  actioQ  to 
be  brought  under  any  agreement^ 
whether  by  deed  or  parol,  the  con- 
ventional relation  of  landlord  and 
tenant  must  exist.  Thon^son  v. 
Mower,  468 

2.  Unless  that  relation  exists  between 
parties,  there  is  no  implied  prom- 
ise or  obligation  to  pay  for  use  and 
occupation.  ib 

8.  Where  one  occupies  under  an  agree- 
ment to  purchase,  he  is  not  a  ten- 
ant, but  a  vendee,  and  the  relation 
that  of  vendor  and  vendee,  and  in 
no  conventional  sense  that  of  land- 
lord and  tenant.  ib 

» 

4.  Distinction  between  the  action  for 
mesne  profits  and  the  action  for  use 
and  occupation.  ib 

6.  Where  the  relation  of  landlord  and 
tenant  did  not  exist,  and  there  had 
been  neither  a  tortious  entry,  nor  a 
tortious  holding,  by  the  defendant, 
who  went  into  possession  by  virtue 
of  a  parol  agreement  with  the  plain- 
tiffs to  purchase,  and  had  been  will- 
ing to  pay  substantially  according 
to  the  agreement,  and  had  quitted 
the  premises  because  the  plaintiffs 
refused  to  allow  him  to  periform  his 
agreement,  or  to  accept  performance 
on  his  part ;  Beld  that  the  plaintiffs 
could  not  recover  for  the  use  of  tlie 
premises ;  whether  the  action  was 
to  be  regarded  as  an  action  for  use 
and  occupation,  or  an  action  for 
mesne  profits.  ib 
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6.  jew;  aim,  thai  it  was  erroD^oos  for 
the  jad^  to  cbante  the  jury  that 
the  agreemeDt  under  which  the  de- 
feuduit  euiered,  for  the  porchase  of 
the  land,  being  Toid,  the  plaintiffs 
were  entitled  to  recover  the  fair  value 
of  the  use  of  the  premises.  ih 


USURY. 

1.  Where,  in  an  action  upon  a  prom- 
issory uote,  the  single  question  to 
be  tried  is,  whether  Uiere  was  a  cor- 
rupt and  an  usurious  agreement 
made  upon  a  loan  of  money  which 
was  the  consideration  of  the  note, 
the  mtmt  of  the  parties  is  a  question 
of  fact;  and  that  question  having 
been  found  by  the  jury  against  the 
defendants,  upon  conflicting  evi- 
dence, their  finding  is  conclusive; 
unless  some  eiror  was  committed  on 
the  trial,  by  the  Judge,  in  his  rul- 
ings, or  charge  to  the  jury.  Morton 
V.  Moot,  27 

2.  Whether  the  transaction  was  a  con- 
trivance on  the  part  of  the  pUiutiff, 
by  which  he  (»btained  mora  than 
seven  per  cent  for  the  loan  or  for- 
bearance of  money ;  whether  it  was 
a  fhiud  upon  the  statute,  or  an  eva- 
sion of  the  statute,  to  cover  usury ; 
whether  the  phUntilf  bought  the  note 
of  the  bank  at  which  it  was  payable ; 
or  whether  tiie  bank  acted  as  the 
agent  of  the  plaintiff,  in  committing 
the  fraud-^sre  not  questions  of  law, 

.  independent  of  the  t'act«  upon  which 
the  propositions  are  based.  And  if 
the  Jury  find,  correctly,  against  the 
defendants  upon  tJieni,  the  oourt  can- 
not ravei-se  their  findings.  ib 

8.  Where  the  usurious  character  of  a 
mortgage  has  been  determined  in, 
and  appears  by,  tbe  record  of  a 
former  suit,  there  is  no  necessity  for 
a  bill  quia  timet,  to  entertain  which 
is  discretionary  wiUi  a  court  of  equi- 
ty.   £iueU  V.  KeUopif,  617 

4.  This  principle  is  applied  to  obliga- 
tions void  for  USU17,  notwithstand- 
ing the  imperative  provisions  of  the 
act  of  1887.  ib 

6.  The  usury  act,  of  1887,  was  not  de- 
signed to  require  a  court  of  equity 
to  entertain  a  suit  which,  according 
to  its  settled  practice,  it  would  not 
have  entertained  before  that  act,  but 


only  to  refiave  a 
usurious  contract,  from  the 
tion  to  repay  the   money 
borrowed,  in  cases   w* 
to  a  court  of  equity 
either  for  dlaoovery  or 


6.  Tbe  fonner  role  of  comts  of  eqmSj, 
requiring  a  complaisaiit  who  aonght 
relief  in  that  conrt  againiBt  a  «»ri- 
ous  contract,  obligation  or  seeaiirr, 
to  repay  the  money  actually  leaned, 
with  interest,  as  a  cotidiUaD  sf 
granting  the  relief,  was  abrosated 
by  the  statute  of  1887  only  in  behstf 
of  the  borrower.  The  rule  ia  ast 
abrogated  as  to  the  ^routioo  of  the 
borrower.  When  such  ^rante^  ss 
such,  commences  a  suit  for  reUd^ 
the  rule  requiring  him  to  do  equity, 
as  a  condition  of  ralief,  still  app&es.  # 

7.  If  there  is  no  offer  by  him,  belera 
suit,  or  in  his  complaint,  to  do 
equity,  according  to  the  practice  of 
the  court,  the  omission  to  make  sad 
offer,  now  goes  only  to  the  qnesSioQ 
of  costs.  If  the  defendant,  to  secure 
his  equitable  rights,  has  been  cooi- 
pelled  to  defend  tbe  suit,  and  Co  ap- 
peal, he  is  entitled  to  bis  costa.       ^ 

See  M0BTOA.GB,  8. 


VENDOR  AND  PURCHA8EB, 

1.  OfrtaleataU. 

1.  In  an  action  by  a  purchaser,  agamst 
the  vendor,  to  recover  damages  for 
fraudulent  representations  of  the 
latter,  upon  a  sale  and  purchase  of 
land,  the  evidence  showed  that  dur- 
ing the  negotiations  tbe  plMnlalT  in- 
foimed  the  defendant  that  be  wooid 
not  purchase  lands  held  under  a  tax 
tide ;  and  that  the  defendant  refwe- 
sented  that  he  "  had  good  title,  snd 
the  best  kind  of  title"  to  the  lands 
in  question ;  that  they  had  been  se- 
lected as  choice  lands,  many  years 
before,  by  one  who  had  great  oppor- 
tunities of  locating  choice  lands, 
and  that  such  person  had  conveyed 
some  of  the  lands  so  selected  by 
him,  to  his  brother,  and  the  latter 
had  conveyed  them  to  the  defend- 
ant The  iiEdsity  of  the  representa- 
tions was  clearly  proved,  and  the 
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Judge  charged  the  jary  that  there 
was  no  dispute  that  the  hwds  were 
held  by  the  defendant  under  tax 
titles;  and  that  if  the  defendant 
made  the  representations  proved, 
knowing  that  the  title  was  a  tax 
title,  it  would  be  fraud.  Mtid  that 
the  charge  was  correct ;  and  that  a 
Terdict  having  been  rendered  for  the 
plaintiff,  in  accordance  with  it,  and 
upon  the  weight  of  evidence,  a  new 
trial  was  improperly  granted.  U]^ 
tUJkt  V.  AM,  16 

2.  Words  used  by  a  vendor,  during  a 
negotiation  for  the  sale  of  land,  re- 
specting the  title,  and  susceptible  of 
sustaining  a  separate  allegation  of 
fraud,  in  the  complaint,  but  not  in- 
serted therein,  may  be  used  as  evi- 
dence to  sustain  the  allegations  that 
are  contained  in  the  complaint,  if 
employed  during  the  same  conver- 
sation with  the  latter  allegations, 
and  incapable  of  separation  from 
them.  ib 

8.  Evidence  of  representations  made 
by  tlie  vendor,  equivalent  to  those 
charged  in  the  complaint,  may  be 
receded. ,  Proving  those  not  alleged 
is  only  proving  the  attimua  of  those 
that  ara  alleged.  ib 

4  An  agreement  by  parol  having  been 
made  between  the  plaintiff  and  the 
defendants,  for  the  sale  of  a  dwell- 
ing house  by  the  latter  to  the  former, 
and  the  i>088ession  thereof,  the 
plaintiff  paid  the  purchase  money. 
A  writing  was  subsequently  execu- 
ted by  the  defendants,  and  delivered, 
but  ii  did  not  contain  all  the  agi^ee- 
ment.  And  upon  the  plaintiff  ob- 
jecting to  it,  and  returning  it,  on  the 
ground  that  it  did  not  provide  for 
giving  him  possession,  the  defend- 
ants virtually  admitted  the  fact,  by 
not  denying  it,  and  agreeing  to  make 
it  all  t  igiit.  Meld  that  the  defend- 
ants having  received  the  plaintiff's 
money  upon  an  agreement  to  give 
him  possession,  equity  and  common 
justice  demanded  that  they  should 
make  him  good  by  returning  the 
money,  or  giving  posisession  accord- 
ing to  agreement.  Soag  v.  Otpm^  84 

6.  fftld,  altOf  that  the  Jury  having 
found  that  the  writing  was  not  a 
conveyance  to  the  plaintiff,  he  was 
not  bound  to  reconvey  the  building 
to  the  defendants  before  bringing 


an  action  to  recover  hack  the  pur- 
chase money  he  bad  paid.  That  it 
was  sttiBcient  for  him  to  demand 
possession,  or  a  return  of  the  pur- 
chase money.  A 

2.  Of  p^rnmai  pr€p0i^. 

6.  On  the  17th  of  October,  1800,  the 
plaintiff,  being  the  owner  of  a  large 
quantity  of  wool,  sold  the  same  to 
A.,  7.  db  W.  on  a  credit  of  four 
months,  upon  their  notes.  A.,  F.  & 
W.  were  hisolvent,  at  the  time,  and 
the  wool  was  purchased  by  A.,  one 
of  the  members  of  the  firm,  with 
knowledge  of  such  insolvency,  and 
with  a  preconceived  design  not  to 
pay  for  the  wool.  On  that  day  ten 
sacks  of  the  wool  were  delivered  to 
the  purchasers,  and  on  the  next  day 
twenty-one  sac^KS  more  were  deliver- 
ed. On  the  19th  of  October  the  plain- 
tiff refused  to  deliver  the  remainder ; 
and  on  that  day  A.,  F.  A  W.  made 
an  assignment  of  all  their  personal 
e^te,  including  the  wool  which  had 
been  delivered,  to  T.  &  R.,  to  secure 
liabilities  of  the  assignors  to  them, 
and  to  pay  laborers  and  operatives. 
The  wool  delivered  was  immediately 
put  into  the  mill  of  the  purchasera, 
and  at  the  time  the  assignment  was 
made,  the  ten  sacks  delivered  on  the 
17th,  and  more  tlian  one  half  of  the 
twenty-one  sacks  delivered  on  the 
18th,  had  passed  the  flnt  process  of 
manufacture,  and  were  at  different 
stages  of  manufacturing  into  under 
garments.  On  the  same  day,  after 
the  execution  of  the  assignment,  the 
defendant,  claiming  under  the  as- 
signees, took  possession  of  tlie  wool, 
at  the  said  mill.  On  the  22d  of 
October  the  plaintiff  demanded  the 
twenty-one  sacks  of  wool,  of  the  as- 
signees, claiming  the  right  to  rescind 
the  sale  and  reclaim  the  property,  on 
the  ground  of  fraud.  And,  before 
the  defendant  or  either  of  the  par- 
ties to  or  for  whom  the  assignment 
was  executed  had  paid  any  money 
or  wages,  the  same  demand  was 
served  upon  the  defendant,  ffeidf 
1.  That  the  purchase  of  the  wool  by 
A.,  F.  ^  W.  having  been  fraudulent, 
the  delivery  of  the  property  to  them 
gave  them  no  title  to  it.  2.  That 
the  assignment  was  fraudulent  and 
void  as  against  the  plaintiff.  8.  That 
the  plaintiff  bad  tlie  right  to  have 
the  sale  rescinded,  unless  he  had,  by 
some  act  of  omission  or  commission, 
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lost  his  fftatet  and  was  thus  deprived 
of  the  power  of  making  oompiaint ; 
the  burthen  of  showing  which  was 
upon  the  defendant  4.  That  the 
assignees,  T.  &  R.,  were  not  in  hiw 
absolute  and  bona  Jid$  purchasers, 
and  their  title  was  no  better  than 
that  of  their  assignors.  That  the 
assignment  itself  was  evidence  that 
they  were  not  absolute  purchasers, 
but  merely  trustees  of  the  property 
assigned.  5.  That  the  wool  had  not, 
by  the  acts  of  the  fhtudulent  pur- 
chasers in  mixing  the  same  with 
other  wool  and  commencing  the 
manufacture  thereof,  lost  its  iden- 
tity, and  become  changed  into  a  new 
product,  before  the  transfer  by  the 
assignees  to  the  defendant,  so  as  to 
prevent  the  plaintiff  from  rescind- 
ing the  sale  and  reclaiming  the  prop- 
erty. 6.  That  the  defendant  was 
not  a  bonaJUU  purchaser,  and  could 
claim  no  protection  as  such.  Joalin 
▼.  OotDetf  48 

7.  It  is  only  innocent  purchaseroCwho 
purchase  property  converted  into  a 
differeut  species  that  can  be  pro- 
tected ;  and  not  even  an  innocent 
]»urchHser  is  so  protected,  who  takes 
the  title  fVom  a  trespasser  or  wrong- 
doer; because  the  trespasser  hiui 
none  to  give.      ^  ib 

8.  The  owner  of  the  original  material 
may  still  retake  it  in  its  improved 
state,  or  he  may  recover  its  im- 
proved value.  U 

See  AOBBRHENT,   1,  16,  17. 

UsB  AKD  Occupation,  1,  3. 
Wabbantt. 


w 

WARRANTY. 

1.  If  a  thing  be  ordered  of  the  raanu-' 
facturer,  for  a  s()ecial  purpose,  and 
it  be  supplied  and  sold  for  that  pur- 
])08e,  thera  is  an  implied  warranty 
that  it  is  fit  fur  that  purpose.  Park 
V.  The  Monria  Axe  and  Tool  Company, 

140 

2.  The  plaintiffs  being  manufacturers 
of  steel,  and  the  di*fendants  manu- 
facturers of  axes,  the  former  wrote 
a  letter  to  the  latter,  in  which  they 
offered  to  sell  them  ten  tons  of  best 
axe  cast  steel,  which  they  would 


warrant  equal  in  quality  to  any 
brand  of  English  cast  steeL  The 
defendants  replied  that  they  wen 
going  to  try  and  ase  the  plaxDCi&' 
steel;  that  what  tliey  had  mod 
worked  very  well :  and  ordered  Icb 
tons.  The  plantifia,  in  aDsver  to 
this  letter,  said :  "  We  will  vamat 
ours  to  be  equal  in  quality  to  Je»- 
sup's,  or  any  other  standard  bra^*" 
The  steel  being  sent^  proved  to  be 
of  an  inferior  quality.  Held  that  iks 
case  was  brought  within  tl»e  princi- 
ple above  statekl ;  and  that  the  ref> 
eree  was  Justified  in  finding  a  war- 
ranty thai  the  steel  would  make  as 
good  axes  as  the  best  English  steel 

i» 

8.  Beldt  aUo,  that  the  name  of  the  de- 
fendants' company  beincr  ■<  Axe  and 
Tool  Company,"  this  was  notice  to 
the  plainli^  of  the  uso  to  which-  the 
steel  was  to  be  applied ;  and  the 
warranty  must  be  held  to  be  that 
the  steel  would  make  either  axes  or 
tools  of  as  good  quality  as  the  ben 
English.  4 

4.  And  that  the  measure  of  damages, 
for  a  breach  of  the  warranty,  was 
the  difference  in  value  between  the 
axes  made  from  the  defective  steel, 
and  their  value  if  the  steel  had  been 
equal  to  the  best  English  steeL       ^ 


5.  In  this  class  of  warranties,  the 
ure  of  damages  is,  the  difiRsrence  be- 
tween the  value  of  the  defeciire 
article  made  from  the  defecUre  ma- 
terial furnished,  and  the  value  of  the 
article  if  made  from  the  material  9^ 
represented.  A 

See  Insubavcb,  (Firb.) 


WATERCOURSE. 
See  HiQHWATs,  7,  8,  9. 


WILL. 

1.   VaUdiiy, 

1.  Where  objects  of  a  trust,  in  a  will 
executed  in  Missouri,  as'  to  charity, 
as  to  accumulatiou,  as  to  the  Hmita- 
tien  for  more  than  two  lives,  &c.^ 
were  clearly  void,  under  our  laws, 
and  could  not  be  enforced  here ;  and 
.  these  provisions  were  so  connected 
with  the  whole  trust,  and  dependent 
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upon  their  connection  with  the  resi- 
due, that  no  piin  of  the  trust  could 
be  carried  out  without  worldng  in- 
justice, and  gmusi  to  a  portion  of  the 
ie8tator*s  family  a  larger  share  of 
the  estute  than  was  intended,  if  the 
whole  iriist  could  have  been  sus- 
tained ;  Held  that  the  testator's  ob- 
jects would  be  much  better  accom- 
plished by  declaring  the  whole  will 
void  than  by  sustaining  only  small 
portions  of  the  instrument.  Ct0men$ 
▼.  Ciementf  866 

2.  Mtntal  capaeUiy  of  iutaUfr, 

2.  The  question  as  ttt  the  degree  of 
mental  capacity  requisite  to  enable 
a  testator  to  make  a  valid  will,  has 
of  laie  received  so  much  discussion, 
and  paiticularly  in  the  Court  of  Ap- 
peals in  the  cAses  of  Dela/Md  v.  Far- 
ith,  (25  If.  T.  9;)  Ftm  Guyding  v. 
Vitn^Kurm,  (86  id,  70})  TyUr  v. 
Gardiner,  {Id.  559,)  and  other  cases, 
that  it  only  remains  for  the  courts 
to  apply  the  law  to  particular  cases 
as  they  arise.  Fer  £.  D.  Smith,  J. 
Kinne  v.  Johnson,  69 

8.  The  rule  as  laid  down  in  DelaJUld  v. 
Farithy  and  concurred  in  and  as- 
serted in  other  cases-^viz.,  that  a 
testator  must  have  a  sufficient  mind 
to  comprehend  the  nature  and  effect 
of  the  act  be  is  performing;  the 
relation  he  holds  to  the  various  ob- 
jects of  his  bounty ;  and  to  be  capa- 
ble of  making  a  rational  selection 
among  them — is  now  the  established 
rule,  as  to  the  measure  of  mental 
capacity  requisite.  ib 

4.  The  "  sound  mind"  required  by  the 
statute,  to  qualify  a  person  to  make 
a  will,  cannot  be  satisfied  by  any 
different  rule.  ib 

6.  A  testatrix,  83  years  old,  went,  of 
her  own  accord,  to  the  office  of  a 
lawyer,  informed  him  that  she  wanted 
him  to  draw  her  will,  and  dictated 
the  terms  thereof,  of  which  he  then 
made  a  memorandum.  This  memo- 
randum, of  itself,  showed  intelli- 
gence, memory,  judgment  and  dis- 
crimination in  regard  to  children, 
grandchildren,  and  other  friends, 
and  the  character  and  situation  of 
her  property,  remarkable  for  a  per- 
son of  her  age,  and  amply  demon- 
strated her  capacity  to  make  a  will. 
The  will  was  drawn  by  the  attorney, 
A-om  such  memorandum,  and  was 


read  oTer  to  the  testatrix,  a  few 
weeks  afteifwards,  and  having  been 
corrected  or  altered  in  a  few  par- 
ticulars, by  her,  was  duly  executed. 
The  two  attesting  witnesses,  who 
had  known  her,  the  one  80  and  the 
other  88  years,  both  testified  that 
they  saw  nothing,  at  the  time  of  the 
execution  of  the  will,  indicating  that 
the  testatrix  was  of  unsonnd  mind ; 
and  one  of  them  was  of  the  opinion 
"that  she  was  more  than  ordina- 
rily smart  for  a  woman  of  her  age." 
And  such  was  the  concurrent  testi- 
mony of  most  of  the  witnesses.  Htid 
that  so  far  as  tlie  objection  to  the 
will  was  based  upon  the  ground 
of  the  incapacity  of  the  testatrix  to 
make  a  will,  it  was  unsustained  and 
nnfomided.  ib 

8.  Undut  tn/heneo. 

6.  The  objection,  to  a  will,  that  the  tes- 
tator, at  the  time  of  making  it,  was 
under  undue  influence  and  restraint, 
always  implies  that  he  had  suffi- 
cient menial  capacity  to  make  a 
valid  will,  but  that  the  will  in  ques- 
tion was  not  his  own  free  and  volun- 
tary act,  but  was  in  fact  a  will  im- 
posed upon  him  by  others.  Kinne 
v.  Johnson,  69 

7.  The  will  is  set  aside,  or  is  refused 
probate,  in  this  class  of  cases,  on  the 
ground  that  it  is  not  an  honest  will — 
that  it  does  not  reflect  the  unbiased 

'  intent  and  wishes  of  the  testator,  but 
on  the  contrary,  had  been  extorted 
or  procured  from  the  deceased  in 
the  weakness  and  imbecility  of  old 
age  or  disease,  by  artifice^  deceit  or 
imposition,  or  by  persistent  impor- 
tunity amounting  to  a  species  of 
.  coercion  or  moral  duress.  ib 

8.  Undue  influence,  in  this  sense,  is  a 
fraud.  The  will  is  set  aside  upon 
the  principle  that  its  execution  was 
procured  by  fraud  and  imposition, 
and  that  for  that  reason  and  upon 
that  ground,  it  is  not  the  act,  deed 
or  will  of  the  deceased.  ib 

9.  Upon  no  other  ground  has  a  court 
any  right  to  set  aside  a  deed  or  will 
executed  by  a  person  of  sane  mind 
and  memory,  when  the  execution  of 
the  same  was  not  procured,  and  the 
free  agency  of  the  party  overcome, 
by  <v>n^  constraint,  coercion,  duress 
or  force.  ib 
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10.  Facto  and  drcamitanoM  which, 
In  this  case,  were  held'  insnlDcient  to 
eetahUsh  nodae  influence  oTer  a  tes- 
tatrix who  was  88  jtw»  of  age,  in 
the  execution  of  a  wilL  ib 

11.  When  a  large  tx>rtion  of  the  prop- 
erty of  a  decedent  is  given,  by  his 
will,  to  one  standing  in  a  fiduciary 
relation  to  the  testator,  the  circum- 
stance is  suspicious,  if  it  does  not 
Aimish  a  ground  for  the  presump- 
tion that  undue  infiuence  was  ex- 
erted or  ftaud  practiced  upon  the 
testator  in  procuring  the  execution 
of  the  will.  a 

12.  In  such  a  case,  proof  should  be  giT- 
en  to  satisfy  the  court  that  such  posi- 
tion and  relation  was  not' abused, 
and  that  the  will  was  the  clear  and 
ft«e  act  of  the  party,  unaffected  by 
any  improper  iiiflueuce.  ib 

18.  The  force  of  the  objection  that 
a  devisee  under  a  will  stood  in  a 
fiduciary  relation  lo  the  decessed 
depends  very  much  upon  the  extent 
of  the  intimacy  of  the  personal  rela- 
tions between  the  parties,  and  the 
circumstances  attending  the  execu- 
tion of  the  will.  ih 

14.  The  influence  arisinsr  from  grat- 
itude, affection  or  esteem,  is  not«M«i- 
due.  To  make  it  undue  influence,  it 
must  be  such  as  practically  to  de- 
stroy free  agency.  *b 

4.  ComirtietUm  of,  mpartieular  ctuet. 

See  Seott  v.  Guemny,  168. 

Brundage  v.  Jhtnetiic  and  Foreign 
Mittionaiy  Sodetg^  204. 

5.  Statute  of  Willa;  eonttruetion  of 

15.  Considering  the  evident  purpose 
and  policy  of  section  62  of  the  stat- 
ute of  Wills,  (2  R.  S.  66,)  the  mis- 
chief intended  to  be  remedied,  and 
the  fact  that  it  is  a  remedial  statute. 


to  be  liberally  ootiscnied,  its 
ing  is,  to  preretit  the  lapse  of  a  d». 
vise  or  bequest  to  a  descendsnt  of 
the  testator,  although  the  proposed 
devisee  or  legatee  shall  have  died 
before  tbe  testator;  provided  sodi 
devisee  or  legatee  shall  have  left 
lineal  descendants,  who  shall  be  fir- 
ing at  the  testator's  death ;  snd  tUs 
whether  the  death  of  the  proposed 
devisee  or  legatee  shall  have  occur- 
red before  or  after  tbe  date  or  mak- 
ing of  the  will    ^arfMST.J7iiMii,698 

16.  This  interpretation  is  fortified  bj 
several  decisiDns  in  the  English  coon 
of  chai.oery  upon  the  constructios 
of  the  corresponding  section  of  tbs 
English  statute  of  WilU,  (I  FiA 
eh,  26,  (  88,)  in  which  it  has  beeo 
held  that  whether  tbe  death  of  tin 
devisee  occur  before  or  after  tbe 
making  of  the  will,  is  of  no  import- 
ance. A 

17.  In  such  a  case,  evidence  tbst  tbs 
testator  had  heard  a  rumor  of  the 
death  of  one  of  his  children,  before 
the  making  of  the  will,  is  wholly  im- 
material. The  statute  leaves  opes 
no  door  for  dispute  on  that  sniyject, 
or  for  the  introduction  of  sneb 
proof.  * 

18.  The  words  *<  shall  die,"  in  sectioi 
62  of  our  statute,  is  not  to  be  cos- 
strued  as  referring  to  a  time  inter- 
mediate the  making  of  tbe  will  and 
the  death  of  the  testator.  ^ 

See  AcTiov. 


WITNESS.; 
See  Grimival  Law,  12. 

WRIT  OF  ERROR. 
See  GBimirAL  Law,  5. 


END   OF  TOLUME    8IXTZ 
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